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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

SCOTT SCHOOLEY, SR, Casel:14CV 1263
Plaintiff,
V. MagistratdudgeJamesR. Knepp,ll

COMMISSIONER OF SOCIAL SECURITY,

Defendant. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

Plaintiff Scott Schooley, Sr., filed a Comjpia against the Commissioner of Social
Security seeking judicial review of the Comsimer’'s decision to deny disability insurance
benefits (“DIB”) and supplemental security imee (“SSI1”). (Doc. 1). Tk district court has
jurisdiction under 42 U.S.C. 88 4@fj and 1383(c). The partieprsented to the exercise of
jurisdiction by the undersigned imccordance with Local Rulé2.2(b)(1). (Doc. 14). For the
reasons stated below, the Comasioner’s decision is affirmed.

PROCEDURAL BACKGROUND

Plaintiff filed for SSI on March 1, 2011nd DIB on March 3, 2011, alleging a disability
onset date of January 1, 199(Tr. 106, 229-41). Plaintiff appliefor benefits due to a lodged
bullet in his skull, left leg paralysis, and a gied nerve in his lower b&. (Tr. 106). His claim
was denied initially (Tr. 106-25) and upon reddesation (Tr. 130-63)Plaintiff requested a

hearing before an administige law judge (“ALJ”) on April 24, 2012. (Tr. 190). Plaintiff,

1. Plaintiff previously filed ampplication for DIB in Septemb@004 which was denied on June
6, 2008. (Tr. 12). Accordinglyes judicataapplies to the findings dhe previous ALJ and thus,
Plaintiff's alleged onset date for DIB is adjedtto June 7, 2008, the day immediately following
the first denialDrummond v. Comm’r of Soc. Set26 F.3d 837 (6th Cir. 1997).
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represented by counsel, and a tmal expert (“VE”) testifiecat a hearing before the ALJ on
October 26, 2012, after which the ALJ found Ridi not disabled.(Tr. 12-21, 26-56). The
Appeals Council denied Plaiffts request for review, makinghe hearing decision the final
decision of the Commissioner. (Ti); 20 C.F.R. 88 404.955, 404.981, 416.1455, 416.1481.
Plaintiff filed the instant amn on June 12, 2014. (Doc. 1).

FACTUAL BACKGROUND
Personal Background and Testimony

Plaintiff was born on March 31, 1975, and wa& years old as of June 7, 2008, his
alleged onset date. (Tr. 31) aiitiff graduated high school and had taken some college courses.
(Tr. 32). He lived in his stepfather’s rentabperty with his fiancé rad her two children. (Tr.
41). He had past work in shipping and recayifabor, and assembly. (T33, 44). Plaintiff
sustained a gunshot wound when he was sixteeheéuiorked substantially from 1993 to 2004.
(Tr. 33). He testified his bodliad physically deteriated since that timperiod and thus, he
could not work. (Tr. 34). He had not been dally employed since 2001 when he was laid off
from Marconi Communications and then he hamtked sporadically until 2004 when he stopped
altogether. (Tr. 44, 242-43).

Plaintiff testified he slept between foundafive hours a night and was able to bathe,
shave, and cook. (Tr. 41-42). lntypical day, Plaintiff statetie awoke early, prepared the
children for school, and then drove them to school. (Tr. 42). After he came home, he usually
napped until he picked the children up frorh@a and helped them with their homework. (Tr.
42-43). He also watched TV amet the dogs out. (Tr. 43). Piiff washed dishes, vacuumed,

and did some laundry but he rarely shoppétiout his fiancé present. (Tr. 43).



Plaintiff testified he had constaleft hip pain, sharp pains the right kneeand had been
wearing a brace on his left foot since 1991. G4-35). He alleged his left leg was paralyzed
from the knee down since 1991. (Tr. 35). Plaintiftdi® walker or cane to help him ambulate.
(Tr. 37). He complained of constant, sharp gaehind his right eye which he believed was from
bullet fragments, although the CT scans shothedragments had notaved. (Tr. 35). He also
complained of constant migraine headaches began with sharp, stabbing pains and moved
down his neck and back. (Tr. 38). Plaintiff stated his memory had been worsening, he was
nervous in crowds of people, anduld not interact wittstrangers. (Tr. 39Ke also testified to
double vision in his right eye whicpersisted for most of the ya(Tr. 40). Plaintiff was
prescribed Fioricet, Percocet, Ambien, Neurordaimg Nexium but he said they only helped him
sometimes. (Tr. 35-36). He also complainédirowsiness from the Percocet. (Tr. 36).

Plaintiff stated between eighnhd ten days a month his magres would be so severe he
could not get out of bed. (Tr. 45). On these dagslid not move often and he did not take the
children to school. (Tr. 46). He believed the fremgyeof his headaches had increased in the last
few years but the pain level was relativelynst@ant. (Tr. 46). When the migraines were not
severe, they lasted between taond four hours. (Tr. 46). Plaifftstated he di not feel the
migraines before while he was working becabhsewas addicted to Oxycontin but he did not
want narcotic drugs for pain, @ though he was currentigking Percocet. (T 47). He testified
that loud noises brought on the migraines andydteblurred vision when he watched TV for
more than an hour or two. (Tr. 48).

Relevant Medical Evidence
Plaintiff generally challenges only the AJRFC conclusion regarding his migraine

headaches and therefore waives any claims atheuideterminations ofis other mental or



physical impairmentsSwain v. Comm’r of Soc. Se879 F. App’x 512, 517-18 (6th Cir. 2010).
As such, the medical evidence summarized herein will be limited to that relevant to his migraine
headaches.

In February 1991, Plaintiff sustained a gunsivound to the head; upon arrival at the
hospital, he was awake and responsive to commamdhss right side but not his left. (Tr. 305).

He underwent surgery which went well, howevmullet and skull fragments remained in
Plaintiff's brain. (Tr. 320). Aftethe surgery he regained functio the left upper extremity but
left lower extremity paralysis persisted. (Tr. 306-07).

Plaintiff saw Kenneth Caone, D.O., for various complaints from 2001 to 2004
including lower back pain, headaches, and chronic pain syndrome. (Tr. 344-45, 375-76). At
appointments in 2002, his migraine pain wasea out of ten on a severity scale and he
complained of photophobia, but he otherwise at@rized the headaches as intermittent. (Tr.
365, 370, 373). After that, he denibdadaches or reported Oxytancontrolled the headache
pain. (Tr. 345, 347). Plaintifivas discharged from Dr. Qarne’s care in November 2004 for
falsifying an Oxycontirprescription. (Tr. 340).

CT scans from 2004-2006 showed the bullet and skull fragments were unchanged in
position or size and his brain was stable. @92, 394, 396, 399). In April 2010, Plaintiff saw
Richard Ray, M.D., for pain management teth to his headaches. (Tr. 404). Plaintiff
complained of right retro-ortal stabbing pain and photophobiatittould be relieved by lying
down. (Tr. 404). Dr. Ray prescribégrica and Elavil. (Tr. 407).

On February 16, 2012, Plaintiff reported tsddviendoza, M.D., that he had constant
headaches with an aching andldting pain at a severity ofiree out of ten. (Tr. 461). Dr.

Mendoza referred Plaintiff to a neurologist, requested a CT, and prescribed Neurontin. (Tr. 462).



Approximately a week later, Plaintiff returned to Dr. Mendoza and complained that his pain was
persistent at the severity level of four outtefh. (Tr. 463). He also complained of associated
back and neck pain. (Tr. 463)..IMendoza prescribed Fioricet Rkaintiff's request because he
said it helped his pain. (Tr. 463-64). PlaingffCT scan at this time showed no significant
changes or abnormal enhancements since his 2006 CT. (Tr. 469-70).

At two appointments in March and April 201Rlaintiff sought migaine treatment with
neurologist Dhruv Patel, M.D., who startednhon Topamax and Fioricet for pain. (Tr. 458).
Plaintiff claimed he had severe headached ganeral left-side weakness with occasional
spasms. (Tr. 451, 455). Dr. Patel noted Plaintiff might be considered disabled and could not work
with his headaches. (Tr. 453, 458).

For about eight months in 2012, Parshotam &upt.D., treated Plaintiff for constant
severe headaches at a ten outeof severity level, lower back pain, and leg pain. (Tr. 485-99).
Dr. Gupta prescribed Fioricet, Neurontin, and Aemband advised Plaintiff to stay active with
no bed rest. (Tr. 496).

Consultative Examiners

In July 2011, Plaintiff underant a consultative examinatiaith Brenda Stringer, M.D.,
where he complained of headaches, baclk,pdght knee pain, and left lower extremity
weakness. (Tr. 412-13). Dr. Stringer observed that while Plaintiff had a slight limp it was not
unsteady and remarked Plaintifid not need an assistive de®i (Tr. 414). She found he was
comfortable in both supine and sitting positiohad normal intellecal functioning, and good
memory. (Tr. 414). She also observed decreasedgth and range of motion in the left leg,

negative straight leg raise tests, and an inability to heel/toe walk or perform a tandem gait. (Tr.



415). She opined he could sit feeveral hours, stand or walkrfabout fifteen minutes, and had
normal upper extremity functions except fonimal weakness in the left arm. (Tr. 416).

In August 2011, Plaintiff ha@é psychological consultative examination with Thomas
Zeck, Ph.D., where he complained of lighhsévity, stabbing right eye pain, back pain,
depression, and anxiety. (Tr. 422-23). Plaintiitstl he was depressed because he was bored
and was not able to support his children. (Tr.)4BEs inability to find work and support himself
also caused anxiety. (Tr. 42Bx. Zeck opined Plaintiff had theility to undergand, remember,
and carry out instructions and was able to maintain attention and concentration for simple tasks,
and most likely for multi-step tasks as wellr.(#27). He also found Plaintiff's pain may be a
distraction which could affect his persistencel pace but mentioned he did not seem to have
difficulty sitting. (Tr. 427). Dr. Zeck believed &htiff was capable of performing work as long
as it was not too strenuousamplicated. (Tr. 428).

Plaintiff underwent a third consultativeaxination in December 2011 with Khalid Darr,
M.D., at which he stated he needed a canambulate, got severe headaches which lasted all
day, and had back pain which radiated intchdegs. (Tr. 430-31). Dr. Darr noted a limp, low
back pain, and loss of range of motion in the d@kle but otherwis@ormal physical findings.
(Tr. 432-33, 435-38). He also observed a negativeghtréeg raise test, ability to walk heel/toe,
and an inability to perform a tandem gait. (T83% Dr. Darr opined Plaintiff had a moderate to
severe limitation in carrying andting but his activities of dailjiving were intact. (Tr. 434).

On March 12, 2012, Plaintiff had anothelygsological consultative examination with
James Spindler, M.S., where he again complaindcbqgtient headachesadk pain, sciatica, and
right knee pain. (Tr. 444). Mr. Spindler noteddrdepression and anxiebut Plaintiff reported

no panic attacks. (Tr. 446). MiSpindler found Plaintiff tobe in the average range of



intelligence, with no major difficulties focusing dag the interview, and the ability to interact
with others and cope reasonablyliwdth life stressors. (Tr. 448-49).
State Agency Reviewers

In June 2011, Gerald Klyop, M.D., opined Ptdfncould occasionally lift or carry ten
pounds and frequently lift or carry less than pounds. (Tr. 112). He could stand or walk for
two hours and sit for six hours oot an eight hour workday. (T12). He also was limited in
lower extremity pushing and pulling with no ability operate left foot controls. (Tr. 112). He
could occasionally climb ramps, stairs, ladders, ropes, or scaffolds, and occasionally stoop,
kneel, crawl and crouch. (Tr. 112). He had manipulative, visual, communicative, or
environmental limitations except that he was void even moderate expa® to hazards. (Tr.
113).

On reconsideration in January 2012, Linda Hall, M.D., concurred with Dr. Klyop’s
opinion except she stated Pl#@inshould never climb laddersppes, or scaffolds due to his
instability without a cang(Tr. 143). She also further restedt Plaintiff to avoiding all exposure
to hazards due to his left lowextremity weakness. (Tr. 144).

ALJ Decision

In January 2013, the ALJ found Plaintiff hdlde severe impairments of status post
remote gunshot wound to the head, history ajraine headaches, disc space narrowing of the
lumbosacral spine, and joint strain; but these reewvepairments did not meet or medically equal
any listed impairment. (Tr. 156). The ALJ then found Plaintiff had the RFC to perform
sedentary work except that he cannot climb lesldepes, or scaffolds; can only occasionally
climb ramps or stairs, balance, stoop, kneel, crouch, or crawl; and he oparate foot controls

with his left foot or be exposed to workpéahazards. (Tr. 17). Based on the VE testimony, the



ALJ found Plaintiff could perfon the jobs of food and beverage order cook, charge account
clerk, and document preparer. (Tr. 20).
STANDARD OF REVIEW

In reviewing the denial of Social Setty benefits, the Court “must affirm the
Commissioner’s conclusions absent a deternonatihat the Commissionéras failed to apply
the correct legal standards or has made findofgact unsupported by substantial evidence in
the record.”"Walters v. Comm’r of Soc. Sed27 F.3d 525, 528 (6th Cir. 1997). “Substantial
evidence is more thaa scintilla of evidencéut less than a prepondecanand is such relevant
evidence as a reasonable mind might accept as adequate to support a conBlesamy. Sec'y
of Health & Human Servs966 F.2d 1028, 1030 (6th Cir. 1992he Commissioner’s findings
“as to any fact if supported by subdial evidence shall be conclusivéMcClanahan v. Comm’r
of Soc. Se¢c474 F.3d 830, 833 (6th Cir. 2006) (citing 42S\LC. § 405(g)). Even if substantial
evidence or indeed a preponderance of theeewi@ supports a claimantposition, the court
cannot overturn “so long as substantial evidence also supports the conclusion reached by the
ALJ.” Jones v. Comm’r of Soc. Se@36 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY

Eligibility for DIB and SSI is predicated otme existence of a disability. 42 U.S.C. 88
423(a), 1382(a). “Disability’is defined as the “idality to engage inany substantial gainful
activity by reason of any medicallyeterminable physical or mental impairment which can be
expected to result in death or it has lasted or can be expectedast for a continuous period
of not less than 12 months20 C.F.R. § 416.905(a¥ee alsat2 U.S.C. § 1382c(a)(3)(A). The
Commissioner follows a five-step evalwati process — found at 20 C.F.R. § 404.1520 - to

determine if a claimant is disabled:



1. Was claimant engaged irsabstantial gainful activity?

2. Did claimant have a medically determinable impairment, or a combination
of impairments, that is “sevefewhich is defined as one which
substantially limits an individual'sability to perform basic work

activities?
3. Does the severe impairment meet one of the listed impairments?
4, What is claimant’s residual fumenal capacity and can claimant perform

pastrelevantwork?

5. Can claimant do any other worlonsidering his redual functional
capacity, age, education, and work experience?

Under this five-step sequential analysige tlaimant has the burden of proof in Steps
One through FoulwWalters,127 F.3d at 529. The burden shiftstie Commissioner at Step Five
to establish whether the claimamds the residual functional caggdio perform available work
in the national economyd. The court considers the claimantésidual functionatapacity, age,
education, and past work experience to deteznf the claimant could perform other woikl.
Only if a claimant satisfies eaefiement of the analysis, includj inability to do other work, and
meets the duration requirements, is he detexdhio be disabled. 20.F.R. 8§ 404.1520(b)-(f);
see also Walterd 27 F.3d at 529.

DiscussioN

In his sole assignment of error, the Pidiralleges the ALJ erred because he failed to
assess limitations in the RFC réswg from Plaintiff’'s severe migraines. (Doc. 17, at 1).
RFC

Although not phrased as such, Plaintiff dssentially arguing the ALJ did not have
substantial evidence to supp@h RFC that did not includemitations based on migraine
headaches. If the ALJ’'s decision was supported bytantisl evidence, this Court must affirm.

Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1997).



A claimant's RFC is an assessment ohe'tmost [he] can still do despite [his]
limitations.” 20 C.F.R. § 416.945(a)(1). An ALJ musinsider all symptoms and the extent to
which those symptoms are consistent witl objective medical evidence. § 416.929. The RFC
determination is one reserved for the ALJ. 20 C.F.R. § 416.94%¢e)y. Comm’r of Soc. Sec.
342 F. App’x 149, 157 (6th Cir. 2009) (“The respibiigy for determining a claimant’s [RFC]
rests with the ALJ, not a physiaid); SSR 96-5p, 1996 WL 374183, at *5.

Here, the ALJ clearly evaluated the evidenceeaord in making his determination; he
discussed Plaintiff's testimony, treatment notes] medical opinions. In his decision, the ALJ
summarized Plaintiff’'s subjective complaints ofri@ased frequency and pain and then compared
those complaints with the treatment resomahd medical opiniongTr. 17-19, 35-48). He
particularly noted there hadebn no significant @nges in PlaintiffsCT scans since 1991, a
period which included Plaintiff being giloyed full-time. (Tr. 18, 392, 394, 396, 399, 469-70).
He cited treatment records which showed Plaintiff's headache severity had decreased from a ten
out of ten, during 2002-2004, to between a three or four out of ten, in 2012. (Tr. 18, 365, 370,
373, 461, 463). The ALJ also discussed the incomsisitivities of dailyliving which included
daily childcare, light housework, walking ehdog, and watching TV. (Tr. 18, 42-43).
Furthermore, the medical opinions of four cdtetive examiners and all of the state agency
reviewers concluded Plaintiff \gacapable of working and notat particular limitations in
relation to migraines or the negative effects fymptoms could have on Plaintiff's ability to
work. (Tr. 18, 110-13, 140-44, 257, 412-16, 422-28, 430-38, 444-49).

It is true that other timem 2012, Plaintiff complained gbain as a ten out of ten and
remarked that some days he could not perfoeratttivities of daily livng noted above, but that

does not make the ALJ’s citation to contrarydewnce inappropriate. (Tr. 46, 485-99). Certainly,
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there are places in the record which support BfBsnallegations of severe migraine pain, but
the question on review is not whether substaetralence could support another conclusion but
rather whether substantigvidence supports the conclusion reached by the Abdes v.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003). Hesabstantial evidence supported the
ALJ’s opinion that the objective rdeal evidence did not indicate the need for any limitations
related to migraines or a complete inability to work.
CONCLUSION

Following review of the arguments presehtéhe record, and the applicable law, the

undersigned finds the Commissioisedecision denying DIB and S& supported by substantial

evidence, and therefore the Corsgrioner’s decision is affirmed.

s/James R. Knepp |1
United States Magistrate Judge
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