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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

LINETTE FOSTER, ) CASENO. 1:14CV2376
)
Raintiff, )
)
V. )
) MAGISTRATE JUDGE
) KATHLEEN B. BURKE
COMMISSIONER OF SOCIAL )
SECURITY ADMINISTRATION, )
) MEMORANDUM OPINION & ORDER
Defendant. )

Plaintiff Linette Foste(“Foster”) seeks judicial reviewf the final decision of Defendant
Commissioner of Social Sectyri(“Commissioner”) denying her application for Supplemental
Security Income (“SSI”). Doc. 1. ThCourt has jurisdiction pursuant4@ U.S.C. § 405(g)
This case is before the undersigridagistrate Judge purant to the consent of the parties. Doc.
18.

For the reasons stated beldhe Commissioner’s decisionA&-FIRMED .

I. Procedural History

Foster filed an application for SSI on Juhe2010, alleging a disdity onset date of
January 1, 2010. Tr. 13, 296, 319. She allegeabdity based on the following: multiple
fractures to left leg. Tr. 323. After denidlg the state agency initially (Tr. 109) and on
reconsideration (Tr. 133), Foster requesteddministrative hearingTr. 153. Two hearings

were held before Administrative Law Judge (“R). Cheryl Rini; the first on June 14, 2012 (Tr.

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohndce/1:2014cv02376/212969/
https://docs.justia.com/cases/federal/district-courts/ohio/ohndce/1:2014cv02376/212969/20/
https://dockets.justia.com/

55-108) and the second on February 7, 2013 (Tr. 29-5dher May 13, 2013, decision (Tr. 13-
22), the ALJ determined that there are jobs éxadt in significant numbers in the national
economy that Foster can perform, i.e., she is rsatidied. Tr. 20. Fosteequested review of the
ALJ’s decision by the AppeafSouncil (Tr. 9) and, on BAgust 29, 2014, the Appeals Council
denied review, making the ALJ’s decision the fidacision of the Commsioner. Tr. 1-3.

Il. Evidence

A. Personal and Vocational Evidence
Foster was born in 1964 and was 46 year®olthe date her application was filed. Tr.
20, 319. She completed eighth or ninth grade. 324, 34. She has no past relevant work. Tr.
35.
B. Medical Evidence
Physical:In January 2010, Foster fractured her ar{klistal tibia and fibula). Tr. 495-
498. Later that month, orthopediurgeon John Wilber, M.D., performed surgery on her ankle
and inserted plates and screws. 431-432. Subsequent x-ragysd notes from follow-up visits
with Dr. Wilber through September 2010 indicateedl-healed incision and fracture healed in
anatomical alignment. Tr. 417-423. Foster esteatly had good rang# motion and strength
but complained of some aching pamdaightness in her ankle. Tr. 417-423.
Foster participated in pbeperative physical theraggom March 2010 to May 2010. Tr.
419, 437-493. At her last visit on May 26, 201G stported that her overall pain was

improving. Tr. 487. She met all short-term and long-term goals. Tr. 488. She reported 50%

! The ALJ held a second “supplemental” hearing becausiegdhe first hearing, itécame clear that the record
was not yet complete. Tr. 64, 97, 105.

2 Foster's disability report states that she completed eggatte. Tr. 324. When askatithe hearing, “what is the
highest grade you completed in school?” Foster answered, “Ninth. | didn’t finish.4.Tr. 3

2



improvement in symptoms and demonstratedrgroved gait and a normal ability to navigate
stairs, albeit “just atile slow.” Tr. 488.

On August 16, 2010, Foster visited a generatfitioner complainin@f persistent left
ankle and lower back pain. Tr. 521. She wa®niesi to be neurologally intact, but had
tenderness and swelling inrHeft ankle and walked with a mild limp. Tr. 522.

On January 31, 2011, one year after her asikigery, Foster again saw Dr. Wilber. Tr.
424. Dr. Wilber wrote that overall she was doivgjl. Tr. 424. Foster reported some aching
pain in her ankle, especially thiweather changes, and usingaaie “because of discomfort.”

Tr. 424. Dr. Wilbur found her to have excellentinpiee range of motion in her ankle. Tr. 424.
An x-ray revealed a well-healed fracture, but délsd “a couple of the distal screw heads have
backed out of the plate slightly.Tr. 424. Dr. Wilbur opined thahost of Foster's complained-

of pain was due to irritation from the hardwardner ankle; he recommended hardware removal.
Tr. 424.

On February 23, 2011, Foster saw BradleyCkédy, D.O., complaining of pain in her
lower back, left ankle, and right shoulddrr. 581-583. Upon examination, Dr. McCrady found
Foster had a decreased range of motion of afigd in her neck and her midline lumbosacral
spine was tender to palpation. Tr. 582. Shenteat normal range of motion in her left ankle
but was tender to palpation along kiéstal fibula. Tr. 582. She ddull strength in her bilateral
leg muscles but pain induced weakness of Heafkle and positive Tinel sign at her anterior
ankle into her dorsal fodt.Tr. 582. Her heel-to-toe walkingas limited by her left ankle pain.
Tr. 582. Dr. McCrady diagnosed Foster witmbar spondylosis, ankle and foot pain, and

muscle spasms. Tr. 584.

® “Tinel sign” is described as “a tingling sensation in the distal end of a limb when percussion is made siteer th
of a divided nerve. It indicates a partial lesion or the beginning regeneration of the r8aeBdrland’s lllustrated
Medical Dictionary, 32nd Edition, 2012, at 1716.



On April 12, 2011, Foster saw Rebecca Schroeder, M.D., for a follow-up to an
emergency room visit for a dog bit to her rigihtn and right foot. Tr622-628. Dr. Schroeder
noted that Foster was pleasant and, upon phyeskeath, had a supple neck. Tr. 626. She was on
antibiotics and her woundgere healing. Tr. 622.

An x-ray of Foster’s left ankle takem May 25, 2011, revealed a well-healed fracture
with a partially withdrawn surgical screw. Tr. 597.

On June 27, 2011, Foster again saw Dr. Wiltar 630. Dr. Wilber observed that she
had left ankle tenderness, but her ankle walslstwith a good ranga motion and she had
normal neurocirculatory findings. Tr. 630. Heaagrecommended surgery to remove at least
two screws because they wesaising skin irritation. Tr. 630.

On August 11, 2011, physiatfistrishan Khera, M.D. observed mild tenderness upon
palpation of Foster’s left anklelr. 598. Otherwise, she had a near normal range of motion in
her ankle and the ability toear weight. Tr. 598.

In September 2011 the loose screws inéftsankle were removed. Tr. 621, 632. Ata
follow-up appointment with Dr. Wilber the following week, Foster requested additional narcotic
pain medication. Tr. 632. Dr. Wilber advisedttharcotic medicationsere “unnecessary for
this type of procedure.” Tr. 632. At a sutpgent follow-up visit withDr. Wilber on October
24, 2011, Foster reported some mild aching pairoverall improvement. Tr. 724. Dr. Wilber
recommended that she continue with her indepencehabilitation and see him again in two to

three months. Tr. 724.

* A physiatrist is a physician who “deakith the prevention, diagnosis, aneiment of disease or injury, and the
rehabilitation from resultant impairments and disabilitiegygiphysical agents such as light, heat, cold, water,
electricity, therapeutic exercise, anéchanical apparatus, and sometimesphaeutical agents.” Dorland’s, at
1443,



On November 15, 2011, Foster saw Dr. Sctieoeomplaining of left shoulder pain,
neck pain, and lower back pain radiating danto her lower extremities. Tr. 647. Her
physical examination was generally normal, inagigda supple neck, altbigh she had paraspinal
muscle tenderness at C3-4. Tr. 648. An X-ralefcervical spine showed degenerative disc
disease at the C5-C6 and C6-C7 levels. Tr. 653.

On December 9, 2011, Foster began physieahiby for her lower back pain. Tr. 657.
She reported difficulties climbing stairs, Iifj, doing housework, and prolonged walking. Tr.
658. Her therapist found thateshad decreased hip and ceteength, increased lordosis,
tightness in her hip, an abnormal gaitd poor body mechanics. Tr. 659.

On December 30, 2011, Foster saw phyistaémdrew Greenwood, M.D., complaining
of pain in her left foot and left hipTr. 685-688. Upon examination, Dr. Greenwood found
Foster had an unsteady tandenikywshe did not use an assistive device to ambulate, she had a
positive straight leg raise at 80 degrééscreased deep tendon refleiteber ankles bilaterally,
and swelling in her left footTr. 687-688. She demonstrated full muscle strength in both legs.
Tr. 687. Dr. Greenwood diagnosed her with traxtbac bursitis and limb pain. Tr. 688.

An EMG performed on January 10, 2012, wasemarkable, revealing no evidence of
lumbar radiculopathy or left ankle neurdpat Tr. 699. On January 24, 2012, Foster saw Dr.
Greenwood for a follow-up visit; Dr. Greenwood dotented similar findings as the previous
visit. Tr. 704-707.

On June 8, 2012, Foster saw. Bchroeder to complete fosnfor her social security

application. Tr. 718. Upon examination, Fostat temderness in her Idfip, cervical spine,

® |n a straight leg-raising test, the patient lies dewpine, fully extends the knee, and lifts the I8geDorland’s,
at 1900. Leg pain when the leg is raised 30-90 degrgessifive straight leg raise) indicates lumbar radiculopathy.
Id.



and tenderness and swelling in her right anKle.720. Dr. Schroedexdministered a steroid
injection to Foster’s hip and Bter reported that she was paied after the ingion. Tr. 720.

On August 13, 2012, Foster saw Dr. Wilber agair. 725. He noted that she had been
doing relatively well and improved upon the removathaf screws in her left ankle. Tr. 725.
She was still mildly tender over the tibia platéher ankle but there was no prominence. Tr.
725. She had an “excellent rangenaftion and strength.” Tr. 725. An X-ray showed mild soft
tissue swelling but intact hardware. Tr. 726.

Mental: On August 16, 2010, at an appointment vindr general practitioner, Foster
requested a referral to help with her anger management. Tr. 521.

On May 13, 2011, Foster was evaluated by psychologist Anita Gantner, Ph.D. Tr. 612-
615. Dr. Gantner noted that Foster had wotkednsistently for most of her life and had a
history of substance abusé&r. 613-614. Foster complaineflagitation, anhedonia, depression,
feelings of hopelessness, increagmlation, irritabiity, past suicidal thoughts, and decreased
frustration tolerance. Tr. 613. Upon exantio@, Foster had an organized thought process,
adequate memory, and was distractible.6Ix. She had a depressed mood and a low fund of
knowledge. Tr. 614, 615. Her eye contact wastfhg, her behavior guarded, and she was
lethargic. Tr. 614. She had poor judgment Badinsight was within normal limits. Tr. 614.
Dr. Gantner recommended alcohdbabilitation and referred her fisychiatry for evaluation of
pharmacological interventidior her depression. Tr. 615.

On July 19, 2011, Foster saw Dr. Gantnexiago that she cadibe re-referred to
psychiatry. Tr. 600. Fosterperted that a few weeks priavhen she had been drinking, she

considered suicide but was no longer suicigain waking the next morning. Tr. 600.



Dr. Gantner noted that Foster did not fallthrough on her previous recommendations for
alcohol rehab because Foster believed shédao it on her own. Tr. 600. Dr. Gantner again
strongly recommended alcohohiab and noted that Fostedeanking was complicating her
depression. Tr. 600.

On September 12, 2011, Foster saw psychiatriise Tina Oney for a mental health
assessment. Tr. 639-644. Foster listadshienptoms as depression, agitation, decreased
concentration, increased isbém, and daily drinking. Tr. 639. Upon examination, Oney found
Foster to have an angry aimdtable mood, but otherwise obsed generally normal findings
including cooperative behavior, logical thought processjriaight and judgment, and a good
memory. Tr. 641. Oney assigned a GAF score of 41-50.641. She referred Foster to a
substance abuse counselor armbmemended a treatment frequency of every three months. Tr.
643.

Foster saw Oney again on December 21, 20¥1669. Foster reported that she was
very unfocused, had a low 1Q, poor social skidlsd was unable to adequately describe her
depressive symptoms. Tr. 669. Oney obskthat Foster was unfocused and required
redirection to stay on topic when discussingrhental health, but found her to have generally
normal mental findings upon examination, utihg cooperative bekier, good memory, and
sustained concentration and attention. Tr. 669. @payed, “this is a verdifficult patient due

to her low 1Q.” Tr. 669.

® GAF (Global Assessment of Functioning) considers psychological, social and occupational functi@aning on
hypothetical continuum of mental health illness8seAmerican Psychiatric Assodian: Diagnostic & Statistical
Manual of Mental Health Disorders, Fourth EditionxfTRevision. Washington, DC, American Psychiatric
Association, 2000 (“DSM-IV-TR"), at 34. A GAF scapetween 41 and 50 indicates “serious symptoms (e.g.,
suicidal ideation, severe obsessional rituals, frequentithp or any serious impairment in social, occupational,
or school functioning (e.g., few friends, unable to keep a jaki).”



She assessed a GAF of 51760.
D. Medical Opinion Evidence

1. Treating Source Opinion

On June 8, 2012, Dr. Schroeder completBthysical Medical Source Statement form.
Tr. 712-716. She stated that she had seemrFibsee times, beginmg in April 2011. Tr. 712.
Dr. Schroeder opined that Fosteuld walk one block at one time without rest or severe pain;
stand for thirty minutes at a time; sit for maéhan two hours at a time; and, in an eight-hour
workday, sit for two hours total and stand/walklEss than two hours total. Tr. 712. She stated
that Foster would need to change positibmseughout the workday, take hourly breaks lasting
thirty minutes, elevate her legs 2-3 feet 25% of the workday because of back pain and ankle
swelling, and use an assistive device for stardialiing. Tr. 713-714. She stated that Foster
could rarely lift less thn ten pounds, could rarely climb ssaiand could never perform other
postural maneuvers. Tr. 714. She could onlyhgsdeft arm/hand for manipulative tasks for
10% of the workday. Tr. 714. Finally, Dr. Schroeder opined that Foster was incapable of “low
stress” work, would be off-task for 25% or marfethe workday, and would miss more than four
days of work per month due to her impairments or treatment. Tr. 715.

2. Consultative Examiners

Physical: On April 1, 2011, Foster saw Mehdi Saghafi, M.D., for a physical consultative
examination. Tr. 587-594. Foster reported apklie every other day and sometimes every day.
Tr. 587. Upon examination, Dr. Saghafi found thagtEowalked with a limp on her left ankle,
had positive straight leg raigj bilaterally at 80 degrees, apdin in her left ankle with

movement; he also observed that the headpr avas palpable under Foster’s skin. Tr. 589.

" A GAF score between 51 and 60 indicates moderate symptoms or moderate difficulty in sociatjaraupr
school functioning. DSM-IV-TR, at 34



Based on Foster’s history and oltjee findings, Dr. Saghafi opingtiat Foster could sit for 6-8
hours per day, stand and walk for 2-3 hours pemndttyan ambulatory aid, lift and carry objects
but could not push or pull objects, could mangelobjects and hand controlled devices, and
could climb stairs one level at a time. Tr. 589-590. He fouaththr speech, hearing, memory,
orientation, and attention wewathin the normal range. Tr. 590.

Mental: On September 29, 2010, Foster unaarira psychologal consultative
examination with psychologist Hgchel Pickholtz, Ed. D. Tr. 562-570. She stated that she was
unable to work because of hepplems with her left ankle. T662. She described experiencing
mild depression twice per year, with each ooence lasting one hour. Tr. 564. Dr. Pickholtz
observed that Foster had a doicsed affect with a passivajgressive and exaggerated mood.
Tr. 564. Her motivation and degree of cooperatias below average—she put forth little effort
during the evaluation, including hanswering questions fullyr directly, and tended to
exaggerate. Tr. 564. Testing revealed a fudlestQ score of 44 and other well below-average
findings; however, Dr. Pickholtz opined that Ferstivas not a reliablend accurate respondent
and that her scores werdvarsely affected by her exaggton, malingering, and, possibly,
alcohol abuse. Tr. 568, 570. He opined thatt@ervas more likely in the low average range.
Tr. 567-568.

Overall, Dr. Pickholtz opined that Fosteas mildly impaired in her ability to
understand, remember, and carryiostructions and moderateiypaired in her ability to
maintain attention to perform simple repetittasks, relate to otherand withstand the stress
and pressure associated witbrk activities. Tr. 568-569. Hassigned a GAF score of 55 and
diagnosed Foster withalhol abuse, malingeringadpersonality disorder “related to addictive

and passive/aggressive featungth exaggeration.” Tr. 569.



3. State Agency Reviewers

Physicat On September 5, 2010, state agency ioigrs Nick Albert, M.D., reviewed
Foster’'s file. Tr. 115-116. DAlbert opined that, although Fests ankle fracture and surgery
was a severe physical impairment, it wasexgected to last for one year. Tr. 116, 119.

On April 13, 2011, state agency physician EleghlDas, M.D., reviewed Foster’s file.
Tr. 129-130. Regarding Foster’s residual tiomal capacity (“RFC”) assessment, Dr. Das
opined that Foster could: lifiventy pounds occasionally anchteounds frequently; stand/walk
for four hours in an eight-hour workday; sit ftbout six hours in an eight-hour workday;
frequently balance, kneel, crduand crawl; occasionally climbnd frequently operate controls
with her left foot. Tr. 129-130.

Mental: On October 11, 2010, state agencyeeing psychologist Marianne Collins,
Ph.D., reviewed Foster’s file. Tr. 117. Dr. Cddliapined that Foster’'s mental impairments were
not severe. Tr. 117.

On April 18, 2011, state agency reviewinggislogist Caroline Lewin, Ph.D., reviewed
Foster’s file and affirme®r. Collins’ opinion. Tr. 127-128.

E. Testimonial Evidence

1. Foster's Testimony

Foster was represented by counsel and iesstift both administraterhearings. Tr. 32-
47,57-108. She lives with her mother in her mother’s house. Tr. 85.

Foster testified that her major physical problis her left ankle. Tr. 40. She has plates
on both sides of her ankle. Tr. 40. She is in pdithe time and the doctor told her she has to
keep her left ankle elevated. Tr. 40. The i burning pain on the left side close to the

screws. Tr. 40. She has 12 screws left (&ft@ing had two removed). Tr. 40. The pain gets
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worse when the weather is colddarainy. Tr. 40. She also has burning pain in her left side from
her hip down to her knee. Tr. 41. She has gpkaoving because it hurts like she has a cramp.
Tr. 41. The pain is always tleeand she “ha[s] to get up andlka off” a couple times a day.
Tr. 41. She sits in a recliner every day so #h&t can elevate her ankl@r. 41. If she did not
have a chair that permitted her to elevate her ankle, she would “be in pain and like drugging
myself taking more pills.” Tr. 43. Her paindisietimes” hurts more if she sits in a “normal
chair.” Tr. 44.
Foster stated that her doctor was giving her injections in heinigl4. The injections
help for a month and she has not had one for “awhile. 44. She also has pain in her neck.
Tr. 44. She has back problems: “my bgcdkes] out on me” and when she goes to the
emergency room they give her Bhand putice it. Tr. 46. Sheated that, because of her back,
her doctor told her ndo lift over seven pounds. Tr. 46. é&bould not remember which doctor
told her this. Tr. 46-47. She has problems stegpecause of pain on her left side. Tr. 92.
When asked about Dr. Schroeder’s opinion Huster requires a cane, Foster stated, I
need a cane every now and then.” Tr. 188e uses it every time she leaves the house and
sometimes in the house. Tr. 42, 100, 104. Whemnstiks she gets tired and, sometimes, out of
breath. Tr. 103. Inside the house, she may usade'in 20 minutes if | have to walk up and
down the steps” in the house. 2. It also “feels a lite bit better if | standip with it.” Tr. 42.
She can stand for 15 minutes without using hee @ard then gets tired. Tr. 42. She got the
cane from Dr. Wilber after her first surgery whare “started trying to learn how to [] walk
right.” Tr. 44, 101. At the time, she could not put any weight on her left foot and could not walk
at all. Tr. 44-45. She stated that she has bearboot to teach her how to walk “all over” and

she uses the cane because it hurts and she has been tripping on her foot. Tr. 101. She also uses a
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bandage that she places on her leg when ilsteekeep the swelling down. Tr. 101. She last
used “the bandage probably aboutrfmonths ago.” Tr. 101. She also stated that she used “it”
twice in the last six months andi§t took it off the other day.” Tr. 102She testified that she
was told that she has another “pin ... sticlong’ of her ankle. Tr102. After Dr. Wilber

removed the screws that wereyiously backing out of the pkt“it stopped the pain for a
minute” but then she sprained her ankle. Tr..18Be explained that she was told, “if | have
more pain, he said he might have to go in and take all of the stuff out and that will have me
sitting like this for the next two months.” Tr. 47.

Foster testified about her prescribed mation. Her Naproxen prescription was a thirty-
day supply filled seven months prior to treahing; half the pills remained. Tr. 77. Her
antidepressant Citalopram was filled seven moptlts to the hearing, was a thirty-day supply,
and there were five left. T78. Likewise her Cyclobenzaprine, a muscle relaxant. Tr. 78. She
stopped taking her folic acid because she betleivwas affecting her vision. Tr. 78. She
needed a refill on her anti-depressant, Celexa. Tr. 80. She did not have her prescribed
Gabapentin or Neurontin and statéidorobably need to get anothprescription [] of that.” Tr.

80. She takes two Aleve or Advil every day. Tr. 79, 82. When asked why she did not take all
her prescribed pills, Fostermstd, “being hard headed somedanlike people say you don't keep
taking them then they’ll meg®u, they’ll come back, your pawill come back, you know, you
think you feel much better.” Tr. 90. The doctta# her to finish taking her medication but she
stops taking it and the pain comes back. Tr.\@@th respect to her medication to treat her
depression, she admits that she notices thanwhe resumes takes her pills after having not

taken them, “all of a sudden it seemslikain’'t doing nothing for me.” Tr. 91.

8 At the hearing, Foster spoke of her cane, a “boddoh her to walk, and “a bandage” for swelling. Tr. 101. It
is not clear from the transcript whettehe was referring to her “boot” or her “bandage” in this portion of her
testimony.
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At the first hearing, Foster testified that the last timeelsd an alcoholic drink was “a
beer, occasionally,” the week before. Tr. ¥8hen asked about a treatment note from January
2011 indicating that she drank one to two 40 olem's a day and one pint of liquor a week,
Foster stated, “it wasn’t eveday. It was just like | wouldo out with somebody drinking with,
not by myself.” Tr. 84. She stated that thespa entering notes in the record “must have
misunderstood” her because “I drink it wgbmebody. | don’t drink by myself.” Tr. 84-85.

Her pattern of alcohol use has ot “a little bit better” latelyshe has an alcoholic drink once
every two weeks or so. Tr. 85. She reduced hakénbecause her doctors told her to stop. Tr.
85-86.

Foster stated that she used marijuana a fentims ago: “I just trié it. |1 don’t really
smoke it.” Tr. 93. The ALJ commented, “that’s mdtat the records say . . . . the records say
that you use marijuana quite a liequently.” Tr. 93. Foster declared, “no.” Tr. 93. The ALJ
remarked that she first assumed that Fosterhmag been using it to relieve her pain, to which
Foster replied, “Yeah, ... | don’ttshere like, [] | get high off oft every day, no, | don’t do that,
... it was just like an occasion, just hanging ow@nething, you know, just to take the pressure
off my mind or something.” Tr93-944. She last used coca@tmut a year ago. Tr. 94. She
“once or twice” took pain medication that wast prescribed to her and described taking
oxycodone for a toothache that her friend gaveéwlaining that the emergency room would
not see her for a toothache and that it was painful. Tr. 95.

2. Vocational Expert’'s Testimony

Vocational Expert James Primm (“VE”) tiéied at the second hearing. Tr. 48-53. The
ALJ asked the VE to determine whether a hypothetr@ividual of Foster’'s age, education and

lack of work experience could perform workliat person had the following characteristics: can

13



lift/carry 20 pounds occasionally and 10 pounds fratjyestand/walk fouhours in an eight-
hour workday; sit six hours in aight-hour workday; frequently agoot controls with her left
lower extremity; can occasionally climb laddespes, ramps, stairs and scaffolds; and can
frequently crouch, kneel, balance and crawl. 48-49. The VE answered that such an
individual could perform jobs as a furaser (7,900 Ohio jobs; 467,000 national jobs);
information clerk (5,800 Ohio jobs; 658,000 natiljoas); and ticket taker (1,900 Ohio jobs;
31,000 national jobs). Tr. 49.

Next, the ALJ asked the VE whether thensahypothetical individdacould perform jobs
if the individual is ableo lift/carry 20 pounds occasionally and 10 pounds frequently;
sit/stand/walk six hours in ang#it-hour workday; can only occasglly use foot controls with
her left lower extremity; can never climb laddeoges, or scaffolds; can never crawl or kneel;
can perform other postural maneuvers occasionallst avoid concentrated exposure to cold,
vibrations using vibrating hand-held toolsawr vibrating surfaces; and must avoid work at
unprotected heights, around hazaatson wet, slippery or unewn surfaces. Tr. 49. The VE
answered that such an individweauld perform the jobs previously mentioned. Tr. 49. Foster’'s
attorney asked the VE to clarify whether thdividual could perform the aforementioned jobs if
she could occasionally balance or bend. Tr. 50 M confirmed that the individual could still
perform the jobs mentioned. Tr. 50.

Next, the ALJ asked the VE to determineettter a hypothetical individual of Foster’'s
age, education and work experience couldigoen work if that person had the following
characteristics: can lift/carry 10 pounds occadlgramd small objects frequently; stand/walk
two hours in an eight-hour workgavith regular breakssit six hours in an eight-hour workday

with regular breaks; ocsnally use foot controls with héaft lower extremity; and all other
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limitations from the second hypothetical. Tr. 50.e ME replied that such an individual could
perform work as a ticket couwart(1,800 Ohio jobs; 50,000 natidfjabs); addresser clerk (600
Ohio jobs; 23,000 national jobs) and orderkir,700 Ohio jobs; 44,000 national jobs). Tr. 50-
51.

The ALJ asked the Vi determine whether a hypothetiaadividual of Foster’s age,
education and work experience could parf work if that person had the following
characteristics: can lift/carry 10 pounds occadlgraad small objects frequently; stand/walk
two hours in an eight-hour workday; sit six hourameight-hour workday with regular breaks;
must elevate her left leg wheeated; cannot use foot controlgiwher lower extremities; and all
other limitations from the second and third hypatat Tr. 51. The VE asked whether the foot
would need to be elevated to waist level #r®lALJ answered thatwould. Tr. 51. The VE
stated that such an individuaduld not perform any work, based the individual's need to raise
her leg coupled wither age and educatidevel. Tr. 51-52.

Next, Foster’s attorney asked the VE to édeswhat kind of impadt would have if the
individual described in the ALS’third hypothetical would need tse a cane or ambulatory aid
when standing. Tr. 52. The VE answered thahsan individual could still perform the three
jobs previously mentioned. Tr. 52. Foster’s gy then added the atidnal limitation that the
individual would need to change position at willc. 53. The VE stated that, if such a limitation
would mean that the individual would be off-taskre than ten percent of the workday, there
would be no work the individual could perforiir. 53. If the individual is able to change
positions at will and remain on-task, the indival could perform two of the three jobs

previously mentioned—addresser and ticket ceuntr. 53. The remaining position, order
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clerk, would no longer be an option. Tr. 53. Miestated, however, th#te individual could
perform work as a call-out opera{®00 Ohio jobs; 53,000 national jobs).
lll. Standard for Disability

Under the Act42 U.S.C. § 423(akligibility for benefit payments depends on the
existence of a disability. “Disability” is define the “inability to engage in any substantial
gainful activity byreason of any medically determinapleysical or mental impairment which
can be expected to result in deat which has lasted or can &gpected to last for a continuous
period of not lesthan 12 months.”42 U.S.C. § 423(d)(1)(A) Furthermore:

[A]n individual shall be determined to lmder a disability only if his physical or

mental impairment or impairments aresoich severity that he is not only unable

to do his previous work but cannot, cam#sing his age, education, and work

experience, engage in any other kindsobstantial gainful work which exists in

the national economy . . ..
42 U.S.C. § 423(d)(2)

In making a determination as to disability under this definition, an ALJ is required to
follow a five-step sequential analysis set oua@gency regulations. The five steps can be
summarized as follows:

1. If the claimant is doing substantgéinful activity, he is not disabled.

2. If claimant is not doing substantigdinful activity, his impairment must
be severe before he cha found to be disabled.

3. If claimant is not doing substantighinful activity, is suffering from a
severe impairment that has lastedisoexpected to last for a continuous
period of at least twelve monthsadahis impairment meets or equals a
listed impairment, claimant is presathdisabled without further inquiry.

4, If the impairment does not meet egual a listed impairment, the ALJ
must assess the claimant’s residéinctional capacity and use it to
determine if claimant’s impairmentgrents him from doing past relevant
work. If claimant’s impairment dgenot prevent him from doing his past
relevant work, he is not disabled.
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5. If claimant is unable to perform pastievant work, he is not disabled if,
based on his vocational factors and residual functional capacity, he is
capable of performing othevork that exists in significant numbers in the
national economy.

20 C.F.R. §8§ 404.152@16.920" see alsBowen v. Yuckerti82 U.S. 137, 140-42 (1987)
Under this sequential analysis, the claimantthagurden of proof at Steps One through Four.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997The burden shifts to the
Commissioner at Step Five to establish whethe claimant has the vocational factors to

perform work available in the national econonhg.

IV. The ALJ's Decision

In her May 13, 2013, decision, the Almade the following findings:

1. The claimant has not engaged in gabsal gainful activity since June 7,
2010, the date the application was filed. Tr. 15.

2. The claimant has the following sevengpairments: fracture distal end of
left tibia (left ankle fracture) statymst open reduction internal fixation
with chronic pain; osteoarthritis e&rvical spine; trochanteric bursitis
left hip. Tr. 15.

3. The claimant does noteaan impairment or combination of
impairments that meets or medicadiguals the severity of one of the
listed impairments i20 CFR Part 404Subpart P, Appendix 1. Tr. 17.

4, The claimant has the residfiaictional capacity to perform light work
as defined ir20 CFR 416.967(bgxcept she can lift or carry 20 pounds
occasionally and 10 pounds frequently. She can stand or walk at least 6
hours in an 8-hour day with normadeaks about every 2 hours. She can
occasionally use foot controls witler left lower extremity. She cannot
climb any ladders, ropes or scaffolédage[l] or crawl. She can perform
all other postural maneuvers on an occasional basis. She should avoid
concentrated exposure to coldhfgerature extremes and vibration,
therefore, no work on vibrating gaces and no work using vibrating

° The DIB and SSI regulations cited herein are generally identical. Accordingly, for conveniehee dittions

to the DIB and SSI regulations regarding disability deitestions will be made to the DIB regulations foun@@t
C.F.R. § 404.150%&t seq. The analogous S8gulations are found 80 C.F.R. § 416.90&t seq., corresponding to
the last two digits of the DIB cite (.20 C.F.R. § 404.152€orresponds ta0 C.F.R. § 416.990
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hand held tools. She should avoid work at unprotected heights and
around hazards. She should avoid work on wet, slippery or uneven
surfaces. Tr. 18.

5. The claimant has no past relevant work. Tr. 20.
6. The claimant was born on February 24, 1964 and was 46 years old,

which is defined as a youngedimidual age 18-49, on the date the
application was filed. Tr. 20.

7. The claimant has a limited education and is able to communicate in
English. Tr. 20.
8. Transferability of job skillis not an issue because the claimant does not

have past relevant work. Tr. 20.
9. Considering the claimant’'seagducation, work experience, and residual
functional capacity, there are jobsitkexist in significant numbers in the
national economy that theaginant can perform. Tr. 20.
10. The claimant has not been uraldisability, as defined in the Social
Security Act, since June 7, 2010e tthate the application was filed.
Tr. 21.
V. Parties’ Arguments
Foster objects to the ALJ’s decision orotgrounds. She argues that the ALJ did not
properly evaluate the medical opinion evidenincluding the opinioonf Foster’s treating
physician, Dr. Schroeder, in determining Fostphgsical RFC. Doc. 16, pp. 3, 10-16. She also
argues that the ALJ erred when she found that Foster did noalsswere mental impairment at
Step Two. Doc. 16, pp. 3, 16-18. In respottse,Commissioner submits that substantial
evidence supports the ALJ'sauation of the medical opion evidence and her Step Two
finding that Foster did not have a severe mental impairment. Doc. 19, pp. 8-16.
VI. Law & Analysis

A reviewing court must affirm the Commissier’s conclusions absent a determination

that the Commissioner has failedayoply the correct legal standamshas made findings of fact

18



unsupported by substantial evidence in the recédU.S.C. § 405(gWright v. Massanari321
F.3d 611, 614 (6th Cir. 2003)Substantial evidence is more thascintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioesaw v. Sec’y of Health Buman Servs966 F.2d 1028,
1030 (6th Cir. 1992fquotingBrainard v. Sec’y of Health and Human Ser889 F.2d 679, 681
(6th Cir. 1989) (per curian(citations omitted)). A court “may not try the cakenove nor
resolve conflicts in evidence, noralge questions of credibility.'Garner v. Heckler745 F.2d
383, 387 (6th Cir. 1984)

A. The ALJ properly evaluated the medical opinion evidence

Foster argues that the ALJ failing to folldle treating physical rule when she evaluated
Dr. Schroeder’s opinion. Doc. 16, p. 10. Undertileating physician rule, “[a]n ALJ must give
the opinion of a treating sourcentrolling weight if he fnds the opinion well supported by
medically acceptable clinical and laboratory diegjimotechniques and notconsistent with the
other substantial evidence in the case recovditson v. Comm’r of Soc. Se878 F.3d 541, 544
(6th Cir. 2004) 20 C.F.R. 8 404.1527(c)(2)f an ALJ decides to give a treating source’s
opinion less than controlling weight, she mgiste “good reasons” for doing so that are
sufficiently specific to make clean any subsequent reviewers tlreight given to the treating
physician’s opinion and theasons for that weightWilson 378 F.3d at 544In deciding the
weight given, the ALJ must consider factorstsas the length, nature, and extent of the
treatment relationship; specialin of the physician; the suppdboikity of the opinion; and the
consistency of the opinion withe record as a whol&ee20 C.F.R. § 416.927(a)-(dBowen v.

Comm’r of Soc. Sec478 F.3d 742, 747 (6th Cir. 2007)
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With respect to Dr. Schroeder’s opiniong tALJ recited the limitations assessed by Dr.
Schroeder: that Foster coul@dst and walk less than two hewand sit about two hours in an
eight-hour day; could raelift more than ten pounds; would need to keep her leg elevated and
would require a sit/stand optiooguld never stoop; and would Bbsent four days a month. Tr.
19. In according “no weight” tthis opinion, the ALJ explained,

Dr. Schroeder established adting relationship with theaimant on April 5, 2011 when

she treated the claimant for a dog bite andlback pain. Dr. Schroeder described the

claimant as pleasant. None of Dr. Schrosdeotes on the four times she examined the
claimant would suggest suchist restrictions. Specifidly, Dr. Schroeder observed the
claimant to be tender to thheuch over stated areas ofipan her neck, back, shoulder

and ankles, with no indication of restrictiansrange of motion, strength, sensation or

ambulation. Dr. Schroeder obsethv&raight leg raising to beegative. Dr. Schroeder’s

opinion appears strictly based the claimant’s stated limitatiorthie to pain. Lastly, Dr.

Schroeder’s opinion is not consistent witk tibservations of the claimant’s treating

orthopedists that observed the claimant teeh@ain, but otherwise noted normal range of

motion in her extremities, the ability to bear weight, ambulate effectively, and to maintain
normal strength and reflexes.
Tr. 19.

Foster asserts that the ALJ “appl[ied] a&kpand choose’ method of reading the medical
evidence.” Doc. 16, p. 12. She contends, fangxe, that Dr. Schroeder’s opinions are
supported by her own treatment notes. Docpl@2. Foster fails to identify any of Dr.
Schroder’s treatment notes that contain a figdif left ankle swiing, restricted motion,
positive straight leg raises, or decreased reflexes. Indeed, Dr. Schroeder found none of these
symptoms when examining Foster, includorgthe day she rendered her opinion assessing
severe work-related restrictionSeeTr. 622-628 (April 12, 201Inotes); 647-650 (November
15, 2011, notes); 693-696 (January 9, 2012, iotd8-720 (June 8, 2012, notes). The ALJ
accurately stated that Dr. Schroeder’s opimvi@s not supported by her own treatment notes.

Foster asserts that other evidence in ¢étend supports Dr. Schroeder’s opinion. Doc.

16, p. 12. She points to her physittarapist’s notations thatelnas difficulty climbing stairs,
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lifting, doing housework and prolged walking, as well as to her own subjective reports
reflected in the record. Doc. 16, p. 12 (citiig 658, 685). The notations by Foster’s physical
therapist were based on Foster’s reports, undeargy the ALJ’s conclusin that Dr. Schroeder’s
opinion was based strictly on Fosgeistated limitations due to pa” Tr. 19. Additionally, the
ALJ observed that Foster, on occasion, did have positive straight leg raising, but that this
occurred at 80 degrees, a mild result. TB.. Although, as Foster points out, there are
indications in the record of amsteady gait, decreased deeqta reflexes and range of motion
in Foster’s ankle (Tr. 685-688), there is amplelence to the contrary, as observed by the ALJ.
SeeTr. 19 (citing Tr. 605 (Dr. Khera’s finding okear normal range of motion in Foster’s left
ankle); Tr. 707 (Dr. Greenwood’s findings of fatrength, sensation, and range of motion); Tr.
582 (Dr. McCrady’s finding of near normal rangenodtion in left ankle)). Furthermore, Foster
does not identify evidence that wdwdupport the severe restricticiesind by Dr. Schroeder. As
noted by the Sixth Circuit, the so-called cheasigking of evidence by the ALJ “can be described
more neutrally as weighing the evidenc&Vhite v. Comm’r of Soc. Seb72 F.3d 272, 284 (6th
Cir. 2009)(rejecting plaintiff’s argument that the Alcherry-picked portions of treatment notes
that depicted her condition in a positiight and ignoring moré¢roubling aspects).

The ALJ also remarked that EMG testing andy results of Foster’s ankle and lumbar
spine were primarily normal, with the exceptiortloé loosening screws a year after her surgery,
which were removed. Tr. 18, 19. Accordinglye ALJ properly evaluated Dr. Schroeder’s
opinion when she considered whether her opinion was entitled to controlling w8eght.

Wilson 378 F.3d at 544[a]n ALJ must givethe opinion of a treating sece controlling weight
if he finds the opinion well suppied by medically acceptable dlial and laboratory diagnostic

techniques and not inconsistent with the pthéstantial evidence in the case record.”);
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Brasseur v. Comm’r of Soc. Se825 Fed. App’x 349 (6th Cir. May 7, 201(8he ALJ
reasonably concluded that tbevere restrictions assessgdreating physicians were not
entitled to controlling weight and gave go@asons for disregarding them when the opinions
were not supported by the doctors’ own treatment notes andohijleetive medical evidence in
the record).

Moreover, the ALJ gave good reasons forwlegght she assigned to Dr. Schroeder’s
opinion. She considered the I¢émgnature, and extent ofdtireatment relationship (Dr.
Schroeder examined Foster fdumes in over one year, initially because of a dog bite and low
back pain); specialization of the physician (Dr. Schroeder’s opinionsneémnsistent with
observations of Dr. Wilber, Fasts treating orthopedist); theupportability of the opinion (not
supported by Dr. Schroeder’s own treatment noteg]j;the consistency of the opinion with the
record as a whole (“Dr. Sabeder’s opinion appears stricthased on [Foster’s] stated
limitations due to pain,” and inconsistemth Dr. Wilber’s findings). Tr. 19see20 C.F.R. §
416.927(a)-(d)

Foster argues that Dr. Schroeder’s apinvas consistent with the opinion of
consultative examiner Dr. Saghafi. Doc. 1613. First, although Dr. Saghafi found Foster’s
ankle was painful with motion and observed, “[thega is tender and thead of the pin is
palpable under the skin” (Tr. 589), this findiwas prior to her second surgery to remove the
screws which, the ALJ remarked, improved Fosteam levels. Tr. 19. The ALJ gave “limited
weight” to Dr. Saghafi's opinion x@laining that his notes indicatehat she could walk unaided,
albeit with a limp, yet his opinion states tha¢ steeds an ambulatory aid. Tr. 20, 589. The ALJ

also cited evidence in the record that Fogtas able to ambulate without an assistive device
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“and could easily move between sitting anghsling.” Tr. 19 (citing Tr. 707, Dr. Greenwood'’s
treatment notes).

Finally, the ALJ remarked that Foster'sigolaints of pain were not supported by the
record. Tr. 20. She observed that Foster comgdiof pain levels between 5/10 and 10/10 yet
waited ten months to have the offending screwsrtaout of her ankle after Dr. Wilber suggested
removing them. Tr. 20. Foster reported thaixElil helped her symptoms and she did not
consistently seek pain management. Tr. 2Ce r8aintained good muscle tone in her back, neck,
shoulder, hip, and ankles and responded wedtretching and stretfytraining. Tr. 20.See
Thomas v. BarnhartL05 Fed. App’x 715 (6th Cir. 2004ALJ properly discounted opinion
evidence based in part on the claimant’s suiweceports, “many of which were not supported
by the objective medical findings.”). And, desgtiaster’'s assertion to the contrary, it is the
ALJ, not a medical source, who is responsible for “evaluating the medical evidence and the
claimant’s testimony to form an assessment of [her RF@Jebb. v. Comm’r of Soc. Se868
F.3d 629, 633 (6th Cir. 2004guoting 20 CFR 8416.920(a)(4)(ivhee als®?0 CFR §
404.1546(c)“the administrative law judge ... issponsible for assessing your residual
functional capacity.”).

In sum, the ALJ properly evaluated the opmevidence and did neiolate the treating
physician rule when considag Dr. Schroeder’s opinion.

B. The ALJ did not err at Step Two

Foster argues that the ALJ erred when shendidind that Foster ltha severe emotional
impairment. Doc. 16, p. 16. She asserts]tjaligh Plaintiff did not have an extensive
treatment record, there was sufficient evicketo support a finding of a severe emotional

impairment. Doc. 16, p. 16.

23



A court “defer[s] to an agency’s decisiowvén if there is substantial evidence in the
record that would have supported an oppasiteclusion, so long as substantial evidence
supports the conclusion reached by the ALJShes v. Comm’r of Soc. Sg836 F.3d 469, 477
(6th Cir. 2003)quotingKey v. Callahan109 F.3d 270, 273 (6th Cir.199.7)Here, the ALJ
cited substantial evider to support her conclusion that Foster's mental impairment was not
severe. Tr. 16-17. She noted that Foster “featjy failed to follow through with prescribed
treatment,” including alcohol cessation and celing, despite Dr. Gantner’s observation that
Foster’s depression was complicated by her alcptaidlem. Tr. 16. She remarked that, when
Foster first sought treatment for anger ngemaent, she acknowledged recent marijuana,
cocaine, and alcohol use. Tr. 16. She obsktlvat Foster denied depressive symptoms,
anxiety, and sleeplessness in February 201116 ¢citing Tr. 581; Foster also denied
inattention and disorientatiorgee alsol'r. 564 (Foster reporting to Dr. Pickholtz that she had
depressive symptoms twice a year that lattedne hour). The ALJ commented that Dr.
Pickholtz opined that Foster’s unusually lowt€3ting results weradversely affected by
Foster’s tendency to exaggerate and, possiblyaloehol abuse. Tr. 16. She concurred that she,
too, believed that Foster exaggerated her sympatritge hearing. Tr. 17. She referenced Dr.
Pickholtz’s diagnosis thd&oster was malingering. Tr. 17. estited to further evidence that
Foster was observed by providers as coasily presenting with good hygiene and being
cooperative and pleasant. Tr. 16, 19. Finallgedrs mentioning that state agency reviewing
psychologists Drs. Collins aéwin opined that Foster's mentatpairments were not severe.
Tr. 117, 127seeCieslinski v. Comm’r of Soc. Se2010 WL 819074, at *3 (N.D. Ohio Mar. 9,

2010)(substantial evidence in thecod supported the ALJ’s determination that the claimant’s
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mental impairment was not severe; state ageexigwing psychologist®und no severe mental
impairment and the ALJ additionally cited toreeal medical records in support of her finding).

Foster argues that evidence in the record shows that she exhibited decreased
concentration, agitation, and otr@milar behavior. Doc. 16, p. 17. Not all Foster’s cited
references support her assertion; for exangitbpugh Nurse Oney noted Foster’s depression
evidenced by her “depressed mood” and “psyebtor agitation,” and found her mood angry
and irritable, she also, upon nal exam, found Foster to beoperative; oriented to time,
person and place and with clear, normal, goadeted speech; logical and organized in her
thought process with tight association; antidwe fair insight and judgment and good recent and
remote memory and recall. .1841-642, 669. Oney herself didt observe Foster to have
difficulty with attention and concération; she noted that Fosteported that her attention span
and concentration were “difficult.” T641. The ALJ remarked upon Dr. Gantner’s
observations, including Foster’s fleeting epatact and guarded demeanor, and noted that,
despite Dr. Gantner’s opinion that Foster'pmission was complicated by her alcohol problem,
Foster did not follow through on Dr. Gantnepieescribed rehabilitation. Tr. 16.

Finally, Foster argues that Dr. Schroedenegithat Foster “would be off-task more than
25% or more of the work day and is incapabléowf stress work due to her social skills and
poor concentration.” Doc. 16, p. 18. This isdrrect; although Dr. Scbeder assigned these
limitations to Foster, she did not explain whatised these limitations despite the form’s
invitation to do so.SeeTr. 715. In short, substantialidence supports the ALJ’s conclusion
that Foster’'s mental impairment is not severe thie ALJ’s decision therefore must be affirmed.

Jones 336 F.3d at 477
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VII. Conclusion

For the reasons set forth herdlme Commissioner’s decisionA&FIRMED.

Dated: October 19, 2015 @Q—» 5 g‘”)@-’-—‘

Kathleen B. Burke
United StatesMagistrateJudge
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