Carter et al v. PJ

S of Parma, Inc. et al

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Docl. 43

Carol Carter, et al., ) CASE NO. 1:15CV 1545
)
Plaintiffs, ) JUDGE PATRICIA A. GAUGHAN
)
VS. )
)
PJSof Parma, Inc,, et al., ) M emorandum of Opinion and Order
)
Defendants. )

This matter is before the Court upon Defendants’ Motion for Judgment on the Pleadil
regarding plaintiffs’ unjust enrichment claim relating to the post-January 2014 Banquet Sery
(Doc. 21). In its April 4, 2016 Order addressing defendants’ motion, the Court asked the pal
to submit further briefing on this claiff-or the reasons that follow, plaintiffs have stated a

claim for unjust enrichment with respect to the post-January 2014 Banquet Servers. Thus,

defendants’ motion is DENIED in its entirety with respect to Count IIl.
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Defendants argue that the claim for unjust enrichment by the post-January 2014 Banquet

Servers fails on the merits because defendants did not pay the servers with a tip credit and

under FLSA, the defendants had the right to retain the entire amount of any tip from banqug

Familiarity with the Court’s Order of April 4, 2016 is assumed.
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customers. In support, defendants cite two casestiierDistrict of Utah that rejected claims of
unjust enrichment in similar situations§geDefs.” Mot. at 12-13; Reply Br. at 13) (citing
Stephenson v. All Resort Coach, Jri&gQ13 WL 5419781, at * 9 (D. Utah Aug. 26, 2013);
Brueningsen v. Resort Express |i015 WL 339671, at *9 (D. Utah Jan. 26, 2015)). Accordin
to these cases, FLSA “only prohibits an employer from retaining a portion or all of the tips if
employer pays a tipped employee less than the federal minimum wage and takes the tip crg
unless there is a valid tip pool. Thus, an employer is not prohibited from retaining an
employee’s tips if the employer does not take the tip crdgiitieningsen2015 WL 339671, at
*4 (analyzing § 203(m) of FLSA)With respect to the plaintiffs’ common law claims, both
courts held that the claims depended on the plaintiffs’ ability to show that they were entitled
the tips.Stephensar2013 WL 5419781, at * Brueningsen2015 WL 339671, at *9.

According toStephensari[tlhe only alleged entitlement to these tips derives from the FLSA.”
Id. But because the employers paid the employees the minimum wage and did not utilize a
credit, the plaintiffs failed to show that they were entitled to tips under FLSA, and their comr

law claims therefore failedd.; Brueningsen2015 WL 339671, at *9.

2 StephensoandBrueningserboth relied on the Ninth Circuit’s decision in
Cumbie v. Woody Woo, In&96 F.3d 577, 581 {Cir. 2010), which held that an
employer is not prohibited by FLSA § 203(m) from retaining an employee’s tips
when the employer does not take a tip credit. AZiembie the Department of
Labor issued a regulation stating that “[t]ips are the property of the employee
whether or not the employer has taken a tip credit under section 3(m) of the
FLSA.” 29 C.F.R. 8§ 531.52 (2011). In February, the Ninth Circuit held that this
regulation was a valid exercise of the Department of Labor’s authOrggon
Restaurant and Lodging Assoc. v. Pe@¥16 WL 706678 (9Cir. Feb. 23,

2016). The district court iBrueningserdeclined to reconsider its holding that the
employer has a right to retain tips if it does not take a tip credit in ligh¢@z
Brueningsen v. Resort Express |i®016 WL 1181683, at ** 2-5 (March 25,
2016).
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Plaintiffs, however, argue that for purposesatate-law unjust enrichment claim, the
servers’ ownership interests in the tips is not dependent on FLSA. PlaintiV¥illitens v.
Jacksonville Terminal Cp315 U.S. 386, 388 (1942), in support\Whilliams the Supreme Court
stated that “[i]n businesses where tipping is aongtry, the tips, in the absence of an explicit
contrary understanding, belong to the recipient. Where, however, [such] an arrangement is
..., iIn the absence of statutory interference, no reason is perceived for its invatidiy.397.

In McCullum v. McAlister's Corp for example, the court relied d¥illiamsin denying a motion

for summary judgment on the plaintiffs’ unjust enrichment claim because genuine issues of

Mmade

material fact existed as to whether the plaintiffs entered into an explicit agreement to turn their

tips over to the defendant. 2010 WL 4064309, at * 1 (E.D. La. Oct. 14, 2010). In doing so, tf
court noted that “the general principald that tips belong to the recipient is not depende[nt]
upon the application of the FLSA, and comports with the common understanding and intent
tipping.” Id. at *1 n.2.

Plaintiffs further note that other courts, even when not relying/liems, have
similarly held that a plaintiff's allegation @wnership rights in tips left by customers are
sufficient to withstand a motion to dismiss unjust enrichment or other common law Gaiens.
e.g.,Marin v. AIDA, Inc, 992 F. Supp. 2d 913, 915 (W.D. Ark. 2014) (granting default judgme
on conversion claim and holding that allegation fiaintiff owned tips that customers left for
his service, taken as true, was sufficient to show that he was entitled to retain his/hpsy;
Ritz-Carlton Hotel Co., L.L.C835 F. Supp. 2d 914, 933 (D. Haw. 2011) (denying motion to
dismiss unjust enrichment claim where plaintdfieged that defendant “assessed and partially

retained a service charge ... which customers expect and intend to be distributed to Plaintiff
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resulting] in unjust[] enrich[ment to] Defendant”).

Upon review of the parties’ submissions on this issue, including the parties’ supplemental

briefing, the Court finds that the cases plaintiffs rely on are more persuasiv&tépdiensoand
BrueningsenStephensodid not cite any authority for its statement that the plaintiffs’
entitlement to the tips came from FLSA, nor did either case acknowNgdigeams. Indeed,
based orStephenson’mnguage—"[plaintiffs’jonly alleged entitlement to ... tips derives from
the FLSA"-it appears that the plaintiffs’ own coliaipt stated that their ownership interests in
the tips derived from FLSA. By contrast, plaintiffs here do not allege that their entitlement to
tips is based on FLSA This Court agrees WiitCullumthat a plaintiff's entitlement to tips on a
common law unjust enrichment claim is not dependent upon the application of the FLSA. Th
while the Department of Labor’s regulation in 29 C.F.R. § 531.52 that “[t]ips are the property
the employee whether or not the employer has taken a tip credit under section 3(m) of the F
supports plaintiffs’ position, the Court need not address at this time the validity of § 531.52.
Rather, the only question is whether plaintiitsre adequately alleged a claim for unjust
enrichment under Ohio law. To state a claim fouahgnrichment, a plaintiff must allege: “(1) a

benefit conferred by a plaintiff upon a defendant; (2) knowledge by the defendant of the ben
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efit;

and (3) retention of the benefit by the defendant under circumstances where it would be unjust tc

do so without payment (‘unjust enrichment’rilo v. Liberatqg 987 N.E.2d 707 (Ohio Ct. App.
2013). Here, in support of their unjust enrichment claim, plaintiffs allege that they conferred
benefit upon defendants with defendants’ knowledge by giving excellent service to the
customers, which caused those customers to leave additional tips and gratuities and create

repeat business for Defendants. They further allege that “[t]here was a clear understanding

a




between Defendants, Plaintiffs, the members of the class, and the customers that the additi
tips and gratuities ... belonged solely to Plaintiffs and the members of the Class, and there v
arrangement by which Plaintiffs and the members of the Class agreed to turn over those tip
gratuities to Defendants.” Finally, they allege that, because plaintiffs were the intended
recipients of the additional tips and gratuities, defendants’ retention of the additional tips an
gratuities is unjust.

These allegations are sufficient to state a claim for unjust enrichment. Specifically, w
respect to the only element at issue in defendants’ motion—whether defendant retained the
under circumstances that would be unjust—plaintiffs allege that the tips belonged solely to th
and that there was no agreement to turn the tips over to defendants. This sufficiently allege
plaintiffs had an ownership interest in the tips and that defendants’ retention of the tips was
therefore unjust. Plaintiffs’ allegations are digiishable from the allegations by the plaintiff in
Holland v. Levy Premium Foodservice Ltd. P'siif9 F. App'x 794 (11th Cir. 2012), which
defendants cite in support of their motion. Théhne, plaintiffs alleged only that the defendant’s
retention of a service charge was unjust, which the court held was a legal conclusion rather
an allegation of fact and therefore insufficient to defeat a motion to didchis$.797. Here,
plaintiffs have done more than allege a “naked assertion devoid of further factual enhancem
Id. (citing Ashcroft v. Igbal556 U.S. 662, 129 S. Ct. 1937, 1949, (2009)

IT IS SO ORDERED.

/s/ Patricia A. Gaughan

PATRICIA A. GAUGHAN
Dated: 4/22/16 United States District Judge
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