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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

SUZANNE SHELL, ) Case No. 1:15CV1757
)
Plaintiff, ) Magistrate Judge David A. Ruiz
)
v. )
)
RAY R. LAUTENSCHLAGER, ) MEMORANDUM
) AND ORDER
)

Defendant.

Thepro seplaintiff Suzanne Shell filed suit in this court agaipsi sedefendant Ray R.
Lautenschlager, as well as against several parties who have since been disghstidded her
original complaint in this court on August 31, 2015. (R. 1.) With leave of court, Shell
subsequently filed an amended complaint on January 19, 2016, alleging copyrightnmémbge
against the defendant concerning three works with copyrights allegetfiered and owned by
Shell. (R. 15, Am. Compl.) Defendant Lautenschlager filed an Answer on April 13, 2016. (R.
40.)

Currently beforghe court is plaintiff Shell’s Motion for Partial Summary Judgment. (R.
138.) Although Shell’'s motion was filed before the close of discovery, discovesynitas
closed, and the dispositive motion deadline, which had been extended to June 30017, h

passed. (R. 139, PagelD #: 1536.) Shell did not supplement her motion, and no other dispositive
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motions were filed. Therefore, defendant’s response to Shell's motion was due on June 1, 2017.
See, e.g.R. 143, PagelD #: 1545. Lautenschlager has not filed a brief in opposition to the

motion, thus the motion is ripe for decision.

. SUMMARY JUDGMENT
Summary judgment is appropriate where “the movant shows that there isuiloege
dispute as to any material fact and the movant is entitled to a jutigsarmatter of law.’Fed.

R. Civ. P. 56(a) Non-moving parties may rest neither uploa inere allegations of their

pleadings nor upon general allegations that issues of fact may 8gei@ryant v.

Commonwealth of Kentuckd90 F.2d 1273, 1275 (6th Cir. 1974)he Supreme Court held that:
.. .Rule 56(c} mandates the entry of summary judgment, after adequate time for
discovery and upon motion, against a party who fails to make a showing sufficient to
establish the existence of an element essential to that party’s case, and ohathich t
party will bear the burden of proof at trial.

Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)The evidence need not be in a form

admissible atrtal in order to avoid summary judgment, IBuile 56(e)equires the opposing

party:
to go beyond the pleadings and by [his] own affidavits, or by the “depositions, answers to
interrogatories, and admissions on file,” designate “specific factsispahat there is a
genuine issue for trial.”

Id. at 324
The Sixth Circuit inStreet v. J.C. Bradford & Cp886 F.2d 1472 (6th Cir. 198%)as

interpretedCelotexand two related casesnderson v. Liberty Lobby, Inet77 U.S. 242 (1986)

1 Now Rule 56(a)
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andMatsushita Electric Industrial Co., Ltd. v. Zenith Rgdi@5 U.S. 574 (1986as establishing
a “new era” of favorable regard for summary judgment moti@iseetpoints out that the
movant has the initial burden of showing “the absence of a genuine issue of matérad to

an essential element of the amvant’s case. This burden may be met by pointing out to the
court that the respondent, having had sufficient opportunity for discovery, has no evidence t
support an essential element of his or her c&se=ef 886 F.2d at 1479

The respondent cannot rely on the hope that the trier of fact will disbelieve the movant
denial of a disputed fact, but must “present affirmative evidence in order to a¢ieqgterly
supported motion for summary judgmentd. In ruling on a motion for summary judgmettte
court must construe the evidence, as well as any inferences to be dvawt) in the light most
favorable to the party opposing the motidfraus v. Sobel Corrugated Containers, |r&l5
F.2d 227, 229 (6th Cir. 1990)

The standard is slightly different for a plaintiffovant, who would bear the burden of
proof at trial. Shell must present evidence that would entitle her to a direatiéct fehat
evidence were not controverted at trial. If the defendant responds to the motion with
controverting evidenceyhich demonstrates a genuine issue of material fact, Shell’s motion must
be denied. However, if, after analyzing the combined body of evidence presebtt by
parties, the evidence is such that no reasonable jury could find in favor of the defémea
summary judgment will be entered on behalf of the plaintiff-movaiizpatrick v. City of
Atlanta, 2 F.3d 1112, 1115 (11th Cir. 1993ee alscaab Cars USA, Inc. v. United Stat¢34
F.3d 1359, 1368-1369 (Fed. Cir. 200Bdntenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir.

1986)(movant must establish all essential elements of claim or deféhse)o v. County of
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Yolo 814 F.Supp. 885, 890 (E.D. Cal. 1998 Grath v. City of Philadelphie864 F.Supp. 466,
473 (E.D. Pa. 1994xiting National State Bank v. Federal Reserve Bank of, 1949 F.2d 1579,
1582 (3d Cir. 1993)

Ordinarily, documents submitted to support a summary judgment motion must be
attached to an affidavit that both identifies and authenticates each docuaemina v.
Toledq 215 F.3d 124, 131 (1st Cir. 20Q@)ting cases)Wiley v. United State20 F.3d 222, 226
(6th Cir. 1994)Klein v. Manor Healthcare Corp19 F.3d 1433, 1994 WL 91786, at *6 (6th Cir.
1994)(TABLE, text in WESTLAW);see generallyred. R. Civ. P. 56(c)(1)(A), (c)(4)The
exhibits in support of the motion provided by five seplaintiff here have not been
authenticated in the proper mann&ee generallfR. 138. However, when a party fails to object
to the evidentiary materials submitted by the other party in support of its motioobjaasions
to the court’s consideration of the materials is waiviedrd v. Securitas Sec. Servs. USA,,Inc.
No. 08-1262, 2009 WL 2031868, at *3-*4 (6th Cir. July 14, 2q@Ring Wiley, 20 F.3d at 226
Powers v. Hamilton County Pub. Defender Com®01 F.3d 592, 613 n. 3 (6th Cir.2007)
Lautenschlager has not filed an opposition to the motion for partial summary judgmens nor ha
he filed any other form of objection to Shell’s exhibits, thus any objections to hibitexhave

been waived.

[I. COPYRIGHT INFRINGEMENT
The amendd complaint alleges three counts of copyright infringem8&ee generallyr.
15, Am.Compl., PagelD #: 186-19%e alsdR. 138, PagelD #: 1406-1422. In a copyright

infringement action, the plaintiff must establish “(1) ownership of a valid cgipyrard (2)
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copying of constituent elements of the work that are originatrbmback v. New Line Cinema
384 F.3d 283, 293 (6th Cir. 200@uotingFeist Publ’'ns, Inc. v. Rural Tel. Serv. C499 U.S.
340, 361 (1993) Kohus v. Mariol 328 F.3d 848, 853 (6th Cir. 2003)

A registration of copyright creates a presumption of the copyright’s tyalidexmark
Int’l, Inc. v. Static Control Components, In887 F.3d 522, 534 (6th Cir. 2004#)i-Tech Video
Prods., Inc. v. Capital Cities/ABC, In&8 F.3d 1093, 1095 (6th Cir. 1996)ting 17 U.S.C.A. 8
410(c). Although the presumption may be rebutted, it is the burden of the party chajlémgin
copyright to do soHi-Tech Videp58 F.3d at 1095Lautenschlager has not filed an opposition
to Shell's motion, nor has he filed any other document which rebuts the presumption of the
validity of the copyrights at issue here.

Not all copying amounts to copyrighmfiingement: “it is a constitutional requirement
that a plaintiff bringing an infringement claim must prove ‘copying of constitelements of the
work that are original.””Kohus 328 F.3d at 858quotingFeist 499 U.S. at 361 The Supreme
Court has noted “. . . originality is not a stringent standard; it does not require that facts be
presented in an innovative or surprising way. It is equally true, howevehéhsglection and
arrangement of facts cannot be so mechanical or routine as to require no gnehttsoever.
The standard of originality is low, but it does exist&ist 499 U.S. at 362 Stated another way:

“To qualify for copyright protection, a work must be original to its author.

Original, as the term is used in copyright, means only that the work was

independently created by the author (as opposed to copied from other works), and

that it possesses at least some minimal degree divieaTo be sure, the

requisite level of creativity is extremely low; even a slight amount will suffice.”
Second, only the expression of ideas, not the ideas themselves, are protectable.
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Ross, Brovins & Oehmke, P.C. v. Lexis/Ne34s8 F. Supp. 2d 845, 853 (E.D. Mich. 2QG4j'd,
463 F.3d 478 (6th Cir. 200§uotingFeist 499 U.S. at 345

In assessing the infrikgnent claim(s) then, the court must first “filter out the unoriginal,
unprotectible elements” elements that were not independently created by the copyright holder,
and that possess no minimal degree of creatiBtyomback384 F.3d at 294quotingKohus
328 F.3d at 8595 The second step is “to determine whether the allegedly infringing work is
substantially similar to the protectible elements of the origindbhus 328 F.3d at 856

A general claim of copyright infringement is based on strict liabiltyng Records, Inc.

v. Bennett438 F. Supp. 2d 812, 852 (M.D. Tenn. 2006pwever, damages may be increased if
the plaintiff proves that the infringement was willfirinceton Univ. Press v. Michigan
Document Servs., In©9 F.3d 1381, 1392 (6th Cir. 1996¢rt. denied520 U.S. 1156 (1997)
(citing 17 U.S.C. 8 504(c)(2)King Records438 F. Supp. 2d at 852Willful” means “with
knowledge that the defendant’s conduct constitutes copyright infringenfemt¢eton 99 F.3d

at 1392(quoting 3Nimmer on Copyrigh§ 14.04[B][3] (1996).)

A defendant’s continued infringement after notice of the innmgnt is probative
evidence of willfulnessinternational Korwin Corp. v. Kowalczy855 F.2d 375, 380-381 (7th
Cir. 1988)(citing cases)Microsoft Corp. v. McGeet90 F. Supp. 2d 874, 880 (S.D. Ohio 2007)
(citing cases)see alsd-ord Motor Co. v. Cross441 F. Supp. 2d 837, 852 (E.D. Mich. 2006)
(trademark).

A. Previous Litigation

In his Answer, Lautenschlager characterizes Shell’s allegations as “nmigjeaud false

claims.” (R. 40, 11, PagelD #: 321.) Lautenschlager contends that “the issues ohigafers
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these alleged @mments was and has been previously decid&thatl v. AFRA” (R. 40, 1,
PagelD #: 321, citingShell v. AFRAJnited State[s] District Court, District of Colorado,
09v00309;"see alsdr. 40, 1 87.)

The case which Lautendelger cites involved “exteiive proceedingsShell v.
HendersonCiv. No. 09€V-00309, 2014 WL 3716165, at *1 (D. Colo. July 28, 2014) a suit
alleging copyright infringement and other claims brought in the Districotdr&do by Shell
against several defendantSee generallghell v. American Family Rights Ass899 F.Supp.2d
1035 (D. Colo. 2012) Lautenschlager does not cite the specific ruling or decision Wkich
alleges is dispositive of copyright ownershipee generallRR. 40, 11, PagelD #: 321.

Reviewing several decisions in that litigatisua spontethere is no indication that the
Colorado district court issued an adverse ruling on the merits aglits @iegations that she
held enforceable copyright§ee generallghell v. SwallowNo. 16-1150, 671 Fed. Appx. 1028
(10th Cir. Nov. 23, 2016Shell v. HendersgNo. 14-1330, 622 Fed. Appx. 730 (10th Cir. Aug.
7, 2015) Shell v. SwallowCiv. No. 09€V-00309, 2016 WL 183631 (D. Colo. Jan. 15, 2016)
Shell v. Hendersqr2014 WL 3716165Shell v. AFRA899 F.Supp.2d 1035 (D. Colo. 2012)
There is also no indication that Lautenschlager was a party in any of theses.dcti Thus,
this court cannot find that the issue of copyright ownership has been previously adgldicat
against Shell. Lautenschlager’s unsupported assertion is not sufficient to rgingistimaption

of the validity of the copyrights at issue here.

2 “AFRA” is the American Family Rights Association.
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B. Parents’ Guide to the System

The first count of copyright infringement concerns the alleged infringeaienwork
entitled “Parents’ Guide to the System.” (R. 15, Am.Compl., 11 84-87, PagelD #: 186-187.)
Shell alleges that she registered the origv@lk, a collection of proprietary unpublished
documents which formed the basis of the derivative work entitled “Parents’ @Gtk t
System,” with the U.S. Copyright Office on October 23, 2008, registration number
TXu001588498. (R. 15, 1 23, PagelD #: 15¢€e alsR. 15, Exh. C, PagelD #: 220-224; R.

138, PagelD #: 1408.)

Shell asserts that she discovered the “Parents’ Guide” on the website
“www.ohiofamilyrights.info” on August 9, 2015. (R. 138, 1 34.a., PagelD #: 1411; R. 15, 1 86,
PagelD #: 186seeR. 138-3, Exh. 4-5, PagelD #: 1461-1484.) Shell contends that
Lautenschlager owned the website “ohiofamilyrights.info” at the time of thegeiment and
was the web master for that site. (R. 138, PagelD #: 1410.) In support of her adsatrtion t
Lautenschlager owned the website, Shell references an email stream that Laagenschl
incorporated into his Answer, wherein he writes that “the person that you wodldonegdress
about content on the Ohio Family Rights website would be me...” (R. 138, PagelD #: 1410 n.6;
R. 40, PagelD #: 342, 345.)

Shell also relies on uncontested requests for admissions. Shell notes thatezhe se
Requests for Admissions on Lautenschlager on May 28, 2016, and on December 20, 2016, and
that he did not respond to them, nor did he timely object to them. (R. 138, 11 7-8, PagelD #:

1406.)



A party must respond to each matter of which an admission is requested witki(BO)ir
days after service of the request, or else that matter is considered adkiitletd v. McCain
Foods Ltd, 81 F.3d 722, 726 (7th Cir. 199®&udder v. Rashjdb8 F.Supp.2d 813, 816 (E.D.
Mich. 1999) Chicago Dist. Council of Carpenters Pension Fund v. P.M.Q.T., 168 F.R.D.
336, 340-341 (N.D. Ill. 199qiting Fed. R. Civ. P. 36(%) Unanswered requests for admission
are automatically deemed admitted undate 36(a) nomotion to establish or affirm the
admissions is requiredsoodson v. Brennamo. 16-5023, 2017 WL 1857270, at *2 (6th Cir.
May 8, 2017) American Tech. Corp. v. Malhi74 F.R.D. 687, 689-690 (D. Nev. 1997A
district court is empowered to grant summary judgment in a case in whichtsefques
admissions determine dispositive facHie v. United StatesNo. C81-923, 1982 WL 1595, at
*2 (N.D. Ohio Jan. 27, 1984giting Moosman v. Joseph P. Blitz, In858 F.2d 686 (2d Cir.
1966). Matters that are deemed admitted because of a party’s failure to respoadues for
admissions can form the basis for a grant of summary judg@enkon v. United Stated74
F.3d 616, 621 (9th Cir. 200 ovejoy v. Owens86 F.3d 1156, 1996 WL 287261 (6th Cir. 1996)
(TABLE, text in WESTLAW) (per curiam)Rudder 68 F.Supp.2d at 81€hicago Dist.

Council 169 F.R.D. at 34(citing United States v. KasubosBi34 F.2d 1345, 1350 (7th Cir.
1987); E.E.O.C. v. Baby Prod. Co., In&9 F.R.D. 129, 131 (E.D. Mich. 1981)

Lautenschlager failed to respond to the reqUestadmissions in a timelpanner, and
thus the matters for which requests for admissiegre served are deemed admitted ufitide
36(a) The court must then examine whether those admissions are dispositive of the relevant
issues in the motion for summary judgment. The requests for admissions relevantittst the f

claim are as follows:
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9. The attached document ladeklas Exhibit 4 is a true and correct copy of
selected content that was published as a link by you on ohiofamilyrights.info at
the URL www.ohiofamilyrights.info/cps/parents_guide_to_the_system.htm and
that this [sic] clicking on this link caused the user to download a copy of the
document labeled as Exhibit 5.

10. The attached document labeled as Exhibit 5 is a true and correct copy of
selected content that was published as a link by you on ohiofamilyrights.info at
the URL the complete file was publishadd accessible at
www.ohiofamilyrights.info/cps/parents guide to the system-how to protect yo
children and rights from government intrusion.pdf.

11. You did not author the content contained in Exhibit 5.

12. You did not attempt to locate the copyright owner of the content contained in
Exhibit 5.

13. You did not obtain permission from the copyright owner of the content

contained in Exhibit 5 before causing or permitting that content to be published at

ohiofamilyrights.info/cps/reverse_mirandatter.htm.
(R. 1383, 11 913, PagelD #: 1453.)

Shell has established ownership of a valid copyright to the work entitled “Bdeente
to the System.” She registered this work with the U.S. Copyright Office @b@c23, 2008 (R.
138, PagelD #: 1408; R. 15, Exh. C, PagelD #: 220-224), creating a presumption of the
copyright’s validity, which Lautenschlager has not rebuttedmark 387 F.3d at 534Hi-Tech
Videq 58 F.3d at 109&citing 17 U.S.C.A. 8§ 410(g)

Through the uncontested requests for admissions, Shell hassastihat
Lautenschlager caused the entire work to be published on the Ohio Family Rights,websi
without permission to do sd&See generallyGershwin Pub. Corp. v. Columbia Artists Mgmt.,

Inc., 443 F.2d 1159, 1162 (2d Cir. 19¢liability for one who causes or materially contributes

to the infringing caduct of another, as a ‘contributory’ infringesge generallysony Corp. of
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Am. v. Universal City Studios, Iné64 U.S. 417, 435 (1984gontributory infringement).
Copying the entire work satisfies the requirement that Shell prove gppfyconstituent
elements of the work that are origin&ee genally Kohus 328 F.3d at 853, 856

Concerninghe issue of willfulness, Shell alleged that she sent a copyright infringemen
notice in an August 9, 2015, email to the ICANN contact address provided for the website
“ohiofamilyrights.info” at the time of the infringement, that Lautenschlaggponded, and
refused to remove the infringing content after being advised of Shell’sigbpy(R. 15, 1 86-
95; see alsR. 138, 11 34.c.-f., PagelD #: 1411-1412.) Lautenschlager incorporated the emails
into his Answer. (R. 40, PagelD #: 342-34Bg alsdR. 138, PagelD #: 1410 n.6Defendant’s
continued infringement after notice of the infringement is evidence of wildalriaternational
Korwin, 855 F.2d at 380-38Microsoft 490 F. Supp. 2d at 880

Shell has presented evidence supporting the elements of her infringenmerihata
would entitle her to a directed verdict if that evidence were not cartexl/at trial, and
defendant Lautenschlager has not responded to the motion with controverting evidehce whic
would demonstrate a genuine issue of material fact. Summary judgngeanted to Shell as to
the first claim of willful copyright infringement

C. Letter to School

The second and third counts of copyright infringement concern the alleged infeimgem
of a work entitled “Letter to School.” (R. 15, Am.Compl., 11 98-119, 120-137, PagelD #: 187-
190, 190-192.) Shell alleges that this work was first published in theRyofdne Justice: A
Comprehensive Guide to Asserting Your Parental Ri@imd ed.) ‘(Profane Justice’))which

was registered with the U.S. Copyright Office on December 2, 2002, registnatinber TX5-
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677-193. (R. 15,1 20, PagelD #: 18Bg alsdR. 15, Exh. A, PagelD #: 203-204, 206; R. 138,
PagelD #: 1409.) A revised version of “Letter to School” (“Letter to School [2d veisioag
published on Shell's website, www.profane-justice.org, and registered with thedpygigbt
Office on March 15, 2004, registration number TX5-907-307. (R. 15, Am.Compl., T 21, PagelD
#: 175;see alsR. 15, Exh. B, PagelD #: 207-214; R. 138, PagelD #: 1409.)

In the second count, Shell claims that she discovered the “Letter to School,” published as
“the Hatch Letter,” on the AFRA Facebook page on July 9, 2014. (R. 138, { 36.b., PagelD #:
1413; R. 15, 1 104, PagelD #: 188eR. 138-3, Exh. 7, PagelD #: 1486-1487.) Shell contends
that Lautenschlager was an administrator of the AFRA Facebook page withhibetand
monitor, approve, or remove any posts to the page at the time of the infringement. (R. 138,
PagelD#: 1413; R. 15, 1 102, PagelD #: 187-188.)

In the third count, Shell asserts that she discovered a verbatim copy of tb&hool,”
under the title, “Reverse Miranda Letter,” on the website “www.ohiofarghys.info” on
August 17, 2015. (R. 138, 1 38.a., PagelD #: 1414; R. 15, 1 122, PagelD #dR0138-3,

Exh. 1, PagelD #: 1456.) Shell contends that Lautenschlager owned the website
“ohiofamilyrights.info” and was the web master for that site. (R. 138, PagelD #: 1410.)

Shell also reliesn uncontested requests for admissions. Shell notes that she served
Requests for Admissions on Lautenschlagdich he did not respond to, nor did he timely
object to them. (R. 138, 1 7-8, PagelD #: 1406.) Unanswered requests for admission are
automatically deemed admitted unéRarle 36(a) as explained abovesoodson2017 WL
1857270, at *2American Tech. Corpl74 F.R.D. at 689-690Matters that are deemed

admitted because of a party’s faduo respond to a request for admissions can form the basis for
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summary judgmentConlon 474 F.3d at 621 ovejoy,1996 WL 28726 1Rudder 68 F.Supp.2d
at 816 E.E.O.C. v. Baby Prod. C89 F.R.D. at 131

Lautenschlager failed to respond to the request for admissions in a timely naauher
thus the matters for which requests for admissiegre served are deemed admitted uitide
36(a) The court must then examine whether those admissions are dispositiveetd\hatr
issues in the motion for summary judgment. The requests for admissions arguebinteo
the second and thidaims are as follows:

1. The attached document labeled as Exhibit 1 is a true and correct copy of

selected contedrthat was publised by you on ohiofamilyrights.info at the URL

ohiofamilyrights.info/cps/reverse_miranda_letter.htm.

2. You did not author the content contained in Exhibit 1.

3. You did not attempt to locate the copyright owner of the content contained in
Exhibit 1.

4. You did not obtain permission from the copyright owner of the content
contained in Exhibit 1 before causing or permitting that content to be published at
ohiofamilyrights.info/cps/reverse_miranda_letter.htm.

* k k k k%

15. The attached doment labeled as Exhibit 7 is a true and correct copy of
selected content that was published on the AFR Facebook page at
www.facebook.com/notes/americéamily-rights-association/hatcletter
samples/10151753932613224.

16. The attached document labedsdExhibit 8 is a true and correct copy of the
copyright notice you published pertaining to your copyrighted content.

17. You have not registered any copyrights.

18. You understand that even though an author has not registered a copyright,
copyright «ists at the time a work is created.
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19. You understand that a copyright owner has the exclusive right to license his
work to others.

20. You understand that under copyright law that nobody can create a derivative
work of someone else’s copyrighted content without the copyright owner’s
permission.

21. You have no evidence to disprove Plaintiff's claim to copyright ownership of
any of the documents attached as Exhibits 1, 2, 3 & 5.

22. On and as much as a year before July 9, 2015, you held rwistdator
positions for American Family Rights (AFR) Facebook page under two Facebook
accounts.

23. These administrator positions gave you the authority to approve or remove
membership on and content posted to the AFR Facebook page.

24. You have exercised your authority as an AFR Facebook administrator on at
least one occasion.

25. The plaintiff was denied membership and access to the AFR Facebook page.

26. At some point after Plaintiff discovered the infringement on AFR Facebook

page, membship was purged of anyone suspected of being the Plaintiff or

informing Plaintiff of activities on that page.
(R. 1383, 11 14, 15-26, PagelD #: 1452, 1453-1454.)

Shell has established ownership of a valid copyright to the work entitledr‘tette
School,” both as a separate work (“Letter to School [2d version]”) on her website, wisich wa
registered with the U.S. Copyright Office on March 15, 2004, and as part of th@tufake
Justice which was registered with the U.S. Copyright Office on December 2, 2002. (R. 15,
Am.Compl., 1 20-21, PagelD #: 1&&e alsR. 15, Exh. B, PagelD #: 207-214; Exh. A,
PagelD #: 203-204, 206; R. 138, PagelD #: 1409.) Lautenschlager has not rebutted the

presumption of the copyrights’ validityLexmark 387 F.3d at 534Hi-Tech Videp58 F.3d at

1095(citing 17 U.S.C.A. § 410(9)
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Through the uncontested requests for admissions, Shell has established that
Lautenschlager caused the work to be published on the AFRA Facebook page, and on the Ohio
Family Rights website, without permission to do See generallzershwin 443 F.2d at 1162
Copying the entire letter satisfies the requirement that Shell prove cagyeogstituent
elements of the work that aregnal. See generalliKohus 328 F.3d at 853, 856

Concerning the issue of willfulness on the second count, Shell alleged that she sent a
copyright infringement notice concerning the AFRA Facebook page in a July 9, 2014, email to
former defendants Henderson, Tower, Miller, and McAllister. (R. 15, 1 104, 107-108, 110,
112-115.) Although count two alleges infringement by Lautenschlager (R. 15, 1 99), Shell
provides no evidence to establish the element of willfulness, namely, that Lawdgeschl
received notice of copyright infringement by the AFR#cEbook page, and refused to remove
the infringing contentSee generalliR. 15, 11 107 (email to Henderson, Tower, Miller, and
McAllister), 112115 (McAllister responsibility for AFRA).

Concerning the issue of willfulness on the third count, Sllelyed that she sent a
copyright infringement notice in an August 17, 2015, email to Lautenschlager @AN&I|
contact address provided for the website “ohiofamilyrights.info” at the timeeahfringement,
and that Lautenschlager refused to remowedrifringing content after being advised of Shell’s
copyright. (R. 15, 1 122-123, 125-126, 128, ke alsdR. 138, 11 38.c.-g., PagelD #: 1414.)
However, Shell provides no evidence to establish the element of willfulness, namegnce
that Lauteschlager received notice of copyright infringement. Shell refers to the uncdnteste
request for admission #14, which simply states that the Letter was published dnaeily

Rights website, not that any notice of copyright infringement was seat@wred concerning
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that particular work. (R. 138, 149, PagelD #: 1417, citing R. 138-3, { 14 (“...replacing the
content that was previously removed in response...”).) Shell also refers to the ARSVIE8,
149, PagelD #: 1417, citing R. 40, Y 86)wihich Lautenschlager refers to Shell “receiving a
cease and desist from direct contact.” Neither of these references prodieietiavy support for
Shell's allegation that she sent a copyright infringement notice to Lautegschtancerning the
work at issue in the third coungee generallynternational Kawin, 855 F.2d at 38(record
contained ample evidence of eight contacts by nfailjtenot 780 F.2d at 119laintiff-
movant must establish all essential elements of clatityosoft 490 F. Supp. 2d at 880
(plaintiff submitted evidence that it sent letters to defendant).

Shell has presented evidence of copyright infringement that would éetitte a
directed verdict on the second and third counts if that evidence were not controverstdaactri
defendant Lautenschlager has not responded to the motion with controverting evidehce whic
would demonstrate a genuine issue of material factnsary judgment igranted to Shell as to
the second and third claims of copyright infringement, although summary judgndenied on
those claims as to willfulness.

[ll. ALTERATION OF COPYRIGHT MANAGEMENT INFORMATION

The fourth count of the amendedmplaint alleges that Lautenschlataltered or

removed copyright management information (“CMI”) when publishing the cdpgagworks, in

violation of the Digital Millennium Copyright Act DMCA”),

3 Thefourth count in the amended complaint does not specifically name Lautenschlager,
butasserts the claim against tidefendants.” See, e.gR. 15, 1 139, PagelD #: 192. As stated
earlier, Lautenschlager is the sole remaining defendant.
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17 U.S.C. § 1202 (R. 15, 11 138-153, PagelD #: 192-195.)

In his Answer, Lautenschlager responds to the allegations contained in pard@&phs
through 153 as follows, “. . . this Defendant shall remain mute on [them] as [these] do not
directly apply to me, other than paragraph 151 ..." (R. 40, { 87, PagelD #: 347.) Shell argues
that Lautenschlager has thus admitted all the allegations of the DMCA claims. (R. 138, 1 54,
PagelD #: 1422.)

Civil Rule 8 requires a party to “admit or deny the allegations assertedtagayan
opposing party.”Fed. R. Civ. P. 8(b)(1)(B) Lautenschlager implicitly denies that these
allegations are asserted against hiBee generallydaines v. Kerner404 U.S. 519 (1974per
curiam) pro sepleadings are liberally construedyherefore, Lautenschlager has denied the
allegationsdbecausehe court will not deem these allegations to be admitted simply on the basis
of Lautenschlager’s answer.

Section 1202(aprovides that no person “shall knowingly and with the intent to induce,
enable, facilitate or conceal infringement” provdkll that is false.17 U.S.C. § 1202(a)(1)
Section 1202(bprovides that no person, without permission to do so, shall “intentionally
remove or alter any copyright management informatidrv.”U.S.C. § 1202(b)(1)The statute
definesthe phrase “copyright management information” to mean, in relevant part,

... any of the following information conveyed in connection with copies or

phonorecords of a work or performances or displays of a work, including in

digital form, . ..

(1) The title and other information identifying the work, including the information
set forth on a notice of copyright.

(2) The name of, and other identifying information about, the author of a work.
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(3) The name of, and other identifying information about, the copyright owner of
a work, including the information set forth on a notice of copyright.

P —_—

(6) Terms and conditions for use of the work.

17 U.S.C. § 1202(c)(1)-(3), ()

A cause of action und&ection 120%otentially lies whenever the type of information
listed inSection 1202(cjs falsified or removed, regardless of the form in which that information
is conveyed.Murphy v. Millennium Radio Grp. LL&50 F.3d 295, 305 (3d Cir. 2011frederal
courts have held that a defendant must remove the CMI from the “body,” or the ‘@ad’ar
the work to volate theDMCA. Personal Keepsakes, Inc. v. Personalizationmall.com, 97&
F. Supp. 2d 920, 929 (N.D. lll. 201@jiting cases)see alsdrauglis v. Kappa Map Grp., LLC
128 F. Supp. 3d 46, 60 (D.D.C. 2016dpyright notice must be “close to” the work) (citing
cases). For example, ikelly v. Arriba Soft Corp.

. the court held that CMI was not removed from a picture on a website when

“the only CMI available appeared on the website in the surrounding text but not in

the images themselves.” The court went on to state “[b]Jased on the language and

structure of the statute, the Court holds this provision applies only to the removal
of copyright management information on a plaintiff's product or original work” —

in other words, not simply printed somewhere on the website.

Personal Keepsake975 F. Supp. 2d at 928iscussindelly v. Arriba Soft Corp.77 F.Supp.2d
1116, 1122 (C.D.Cal.199p)

Simply demonstrating copyright infringement does not in and of itself prova that

defendant has removed CMI from a wofkee, e.gFrostTsuji Architects v. Highway Inn, Inc.

No. CIV. 13-00496 SOM, 2014 WL 5798282, at *5 (D. Haw. Nov. 7, 2QEliance on

another’s work alone is insufficient to support claim of removal of CIM). “An action f
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removal of copyright management information requires the information to be remoxred f
plaintiff's product or original work."Faulkner Press, L.L.C. v. Class Notes, L.|.1&6 F. Supp.

2d 1352, 1359 (N.D. Fla. 201(®iting cases). Ifraulkner Pressthe court found that nGMI

was removed from thglaintiff's copyrighted works where information was allegedly copied into
a different printed formatFaulkner Press756 F. Supp. 2d at 135%ee alsoFrost-Tsuji

Architects 2014 WL 5798282, at *Bvirtually identical floor plans could have been created by
re-drawing the plaintiff's work, and not including plaintiff's CMI, but that would not invawy
removal of CMI from the original work).

A. Letter to School

The complaint alleges that defendant “knew Plaintiff claimed copyright ohipes&the
content contained in Letter to School under this title.” (R. 15, § 143, PagelD #:Plaiff
further alleges that defendant changed the title of “Letter to School” to “ReMaranda Letter”
when it was published on the Ohio Family Rights website. (R. 15, § 144, PagelD #: 192.)

“Plaintiff's web site Letter to School and/or CPS page” displayed a gpyrotice with
CMl, accordingto the complaint (R. 15, § 146-147, PagelD #: 193.) The complaint also alleges
that the bookProfane Justicewas published with a copyright notice @il on the copyright
page. (R. 15, 1 146-147, PagelD #: 193.) The aforement@pkkdplaintiff allegeswas
published as part of the original documents,tbatCMIwas not displayed on the Ohio Family
Rights website in conjunction with the publication there of the “Letter to School” timelétle
“Reverse Miranda Letter.” (R. 15, 1 148, PagelD #: 193.) In addition, the complkEges the

CMI was part of the original documents, but was not displayed on the AFRA Facebook page
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with the publication there of the “Letter to School” under the title “Hatch LEt{&. 15, { 149,
PagelD #: 193-194.)

The first issue is whether the allegedly infringed works displ&Mdin the body of, in
the “area around,” or “close to” the allegedly infringed waBeeDrauglis, 128 F. Supp. 3d at
60; Personal Keepsake875 F. Supp. 2d at 92%hell includes exhibits of her copyrighted
works with the complaintSee generallfR. 15. The exhibits attached to the motion for partial
judgment, on the other hand, show the alleged infringem&ais.generallfR. 138.

1. 2002 Letter

Shell alleges that “Letter to School” was first published in the BRyokane Justice,
copyright registration number TX5-677-193, and that Exhibit A is the relevaet@xqR. 15,1
20, PagelD #: 175ee alsdR. 15, Exh. A, PagelD #: 203-204, 206.) However, the allegedly
infringed work in Exhibit A does not convey any copyright management information in the body
of, in the “area around,” or “close to” the allegedly infringed work. (R. 15, Exh. AIBay
206.) Lautenschlager cannot be liable for removing CMI where none was displayed in t
original work.

In addition, although Shell alleges that Lautenschlager published this work under a
different title than the original (“Letter to School”) (R. 15, 11 148-149, 153, PagelD #: 193-195)
the allegdly infringed work in Exhibit A has no title. (R. 15, Exh. A, PagelD #: 206.)
Lautenschlager cannot be liable for altering CMI by changing the titleewteetitle was

displayed in the original work.
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2. 2004 Revised Letter

The complaint also abes that a revised version of “Letter to School” (“Letter to School
[2d version]”) was published on Shell’'s website, www.profane-justice.org, @gstimumber
TX5-907-307, and that Exhibit B contains the relevant excerpt. (R. 15, Am.Compl., 1 21,
PagdD #: 175;see alsdR. 15, Exh. B, PagelD #: 207-214; R. 138, PagelD #: 1409.)

The allegedly infringed work in Exhibit B, entitled “Letter to School and/or CPS
Agency,” contains a “Copyright Notice” in the “area around,” or “close to” tlegedly
infringed work, specifically, at the bottom of the web page. (R. 15, Exh. B, PagelD #: 210, 213.)
In the third count, Shell asserts that she discovered a verbatim copy of thawitloekchanged
title, “Reverse Miranda Letter,” on the website “www.ohmoflyrights.info.” (R. 138, { 38.a.,
PagelD #: 1414; R. 15, 1 122, PagelD #: X8@R. 138-3, Exh. 1, PagelD #: 1456.)
Lautenschlager owned the website “ohiofamilyrights.info” and was the web rfadieat site.
(R. 138, PagelD #: 1410.) Thus, Shell has established, without opposition, that Lautenschlager
removed CMI from her copyghted work entitled “Letter to School and/or CPS Agency.”

B. Letter to Lawyer

The complaint states that “Plaintiff incorporates paragraphs 148-155, 157-158 as equally
applying to Plaintiff's Letter to Your Attorney that was published on ohiofaighys.info
pertaining to the copyright management information originally published with thisrdot by
Plaintiff on her web site.” (R. 15, Am.Compl., 1 150, PagelD #: 194.) The specific paragraph
numbers referenced appear to be incorrect, as these pasagrape amended complaint span

several different topics, and incorporate by reference paragitadrare pled later in the
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complaint* Applying a liberal construction to the complaisge generall{Haines 404 U.S.
519 the courtoncludeghat Shell intended to repeat her allegations concerning the Letter to
School to the Letter to Your Attorney.

Shell alleges that this latterork was published on her website, www.profane-justice.org,
registered with the U.S. Copyright Office on March 15, 2004, registration numbe®d 307,
and that Exhibit B contains the relevant excerpt. (R. 15, Am.Compl., 1 22, PagelD #d4.75;
alsoR. 15, Exh. B, PagelD #: 207-209, 215-219; R. 138, PagelD #: 1409-1410.) However, the
work in Exhibit B does not convey any copyright management information in the body of, in the
“area around,” or “close to” thdlegedly infringed work. (R. 15, Exh. B, PagelD #: 215-219.)
Lautenschlager cannot be liable for removing or altering CMI when none was dispiaye
original work.

C. Parents’ Guide to the System

Shell alleges that the original work, a collentiaf proprietary unpublished documents
which formed the basis of the derivative work entitled “Parents’ Guide to thengysvas
registered with the U.S. Copyright Office, registration number TXu001588498, andckttibit E
C is the first pagef thedeposit excerpt. (R. 15, 1 23, PagelD #: &g alsdR. 15, Exh. C,
PagelD #: 220-224; R. 138, PagelD #: 1408.) Exhibit C evidenc&Mhevhich Shell asserts
over the derivative work. (R. 15, Exh. C, PagelD #: 224.) Shell has established, without

opposition, that the “Parents’ Guide” displayed CMI.

4 1t is unusual, for example, for paragraph 150 of Count Four, as here, to incorporate a
subsequent paragraph 158, which is found in the middle of Count Six.
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Shell asserts that she discovered the entire content of “Parents’ Gapdaduced via a
link on the website, owned by Lautenschlager, “www.ohiofamilyrights.info” on Augyud15.
(R. 138, 1111 27, 34.a., PagelD #: 1410-1411; R. 15, 86, PagelD #e&86;138-3, Exh. 4-5,
PagelD #: 1461-1484.) Shell&MI does not appear with the work on the link from the Ohio
Family Rights websiteSeeR. 138 1 57, PagelD #: 1423; R. 138-3, Exh. 4-5, PagelD #: 1461-
1484; R. 40, PagelD #: 345 (reproducing Shell email of August 9, 2015, asserting copyright
infringement). Thus, Shell has established, without opposition, that Lautenschlager rémoved t
CMI from her copyrighted work entitled “Parents’ Guide to thet&ys’

D. Summary of Count Four

Summary judgment igranted in part and denied in part as to the fourth claim alleging
violations of DMCA. Shell has not presented evidence supporting the elements M@G&r D
claim that would entitle her to a directed verdict if that evidence were not cerigd\at trialas
to the “Letter to School” published in the bdekofane Justiceand as to the “Letter to Your
Attorney.” The motion for summary judgment on the DMCA claggardinghese workss
denied.

Shell has presented evidence supporting the elements DM@A claims concerning
her copyrighted work, “Letter to School and/or CPS Agency,” published on Shell'#eyebs
www.profane-justice.org, and concerning the “Parents’ Guide to the Sysiidm.evidence
would entitleShellto a directed verdict if thatvelence were not controverted at trial, and
defendant Lautenschlager has not responded to the motion with controverting ethdéence
would demonstrate a genuine issue of material fact. The motion for summary nidgntiee

DMCA claim regardinghese wdks s granted.
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IV. COUNT FIVE

The fifth count of the amended complaint alleges a violation of the DMZAI.S.C. §
1201(a)(1)(A) regarding the password protection on Shell’'s website for the work, Letter to Your
Attorney. (R. 15, 1 155, PagelD #: 196.) Shell alleges that access to the document @nline wa
password-protected and required agreement to terms of use in cadeesghat document.

Shell alleges that: “Artcopy protections on this document had to be circumvented to obtain and
publish a copy of this document in violationlof U.S.C. § 1201(a)(1)(A) (R. 15, 1 155,

PagelD #: 196see alsdR. 138, | 65, PagelD #: 1425.) Shell provides no evidence in s@bport
this claim, other thato asserthat Lautenschlager “made no response to this averment in his
Answer R. 40], and has therefore admitted these facts.” (R. 138, { 64, PagelD #: 1425.)

Shell is correct that Lautenschlager’s ansprervides no responge this allegation.See
generallyR. 40, 19 86-91, PagelD #: 346-348 (addressing 1 120-137, 138-153, 157-172, 173-
179, and 180-187 of the amended complaint, but not addressing § 155). Civil Rule 8 provides, in
relevant part: “An dkgation — other than one relating to the amount of damagesdmitted if
a responsive pleading is required and the allegation is not deiied.”R. Civ. P. 8(b)(6)
Lautenschlagés responsive pleading provided no specific or general denial of the averments in
Count Five of the Amended Complaint. The averments in CounaF@tbus demed admitted,

and summary judgmerg granted on this claim.
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V. COUNT SIX
Count Six applied only to defendant 1&1 Internet Inc., which has been dismissed. (R.

31.)

VI. COUNT SEVEN
Count Seven applied only to defendant Rosalind McAllister, who has been dismissed. (R.

83.)

VIll. CONCLUSION

The motion for partial summary judgment (R. 138) is GRANTED in part, and DENIED
in part. Regardinghe first three countllegingcopyright infringement, Shell has presented
evidence supporting the elements of her claims that would entitle her to adiirexdet at trial,
and defendant Lautenschlager has not responded to the motion with controverting ekimtence
would demonstrate a genuine issuevadterial fact. Summary judgmentgsanted to Shell
regardingthosefirst three clains. Summary judgmeid granted to Shethn the first claim of
willful infringement, but denied regarding théllfulness claims in connection with counts two
and three.

Summary judgment igranted in part and denied in part regarding countdteging
violations of DMCA. Shell has not presentdficientevidence supporting the elementshad t
DMCA claim and summary judgment is denied regarding the “Letter to School” published in the
bookProfane Justiceandthe “Letter to Your Attorney.” Shell has presented evidence

supporting the elements of her DMCA claims concerning the copyrighted wotker't@
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School and/oCPS Agency published on Shell’s website, www.profane-justice.org, and
concerning the “Parents’ Guide to the System,” that would entitle her tecedirverdict, and
defendant Lautenschlager has not responded to the motion with controverting ethdénce
would demonstrate a genuine issue of material fact. The motion for summary nidgntiee
DMCA claim isgrantedregarding these two works.

Count Five is deemed admitted, and summary judgmmgnanted to Shell on this claim.
Count Six applied only to defendant 1&1 Internet Inc., which has been dismissed. (R. 31.)
Count Seven applied only to defendant Rosalind McAllister, who has been dismissed. (R. 83.)

The motion for partial summary judgment (R. 138) is GRANTED in part, and DENIED
in part asset forthabove.

s/ David A. Ruiz

David A. Ruiz
United States Magistrate Judge

Date: Octber31, 2017
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