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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANDREW FORTSON, ) Case No.: 1:15 CV 2078
)
Petitioner )
) JUDGE SOLOMON OLIVER, JR.
V. )
)
LASHAUNN EPPINGER, )
)
Respondent ) ORDER

This case is before the court on the Report and Recommendation (“R & R”) of Magis}|rate
Judge Jonathan D. Greenberg (“Magistraiggé” or “Judge Greenberg”). (R & R, ECF No. 43.
Judge Greenberg recommended that the court dismiss as time-barred Petitioner Andrew Foftson
(“Petitioner” or “Fortson”) Petition under 28 U.S 82254 (“§ 2254 Petition”) (ECF No. 1). He alsd
recommended that Fortson’s Motion to Expand Ré&¢BCF No. 36) be granted in part . denied
in part, while his Motion for Eidentiary Hearing (ECF No. 38) be denied. Fortson timely filgd
Objection: (Objs. ECF No. 46)to Judgt Greenberg’ R & R. For the following reason: the court
overrule: Fortson’« Objecions to the R & R, adopts Judge Greenberg’'s R & R, and dismisises
Fortson’s § 2254 Petition.

. BACKGROUND

Judge Greenberg’'s R & R exhaustively detailed the complex factual and proceglural
background of this case, to which Fortson hagdaim objection. The court, therefore, adopts the

factual and procedural background articulated in the R & R and provides only a summary ¢f the
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relevant facts.
A. Factual Summary
The Ohio Court of Appeals for the Eighth Afipge District summarized the facts underlying
Fortson’s conviction as follows:

The victim, Elaine Lovett (aka Little Bit), a prostitute working for defendant, was
killed more than twenty years ago on June 1, 1978. Two of defendant’s relatives,
Robbie Robertson (his half brother) and Charles Tolliver (his first cousin) were also
allegedly involved. Police in Euclid (wheethe killing occurred), New York (where

the victim and her family were from)nd Florida (where another prostitute moved

to escape defendant) put together parte@tase over a period of more than twenty
years.

There was little physical evidence at the scene to indicate who committed the
homicide. Fingerprints were found on two glasses in the victim’s kitchen but were
not identified until 1999. The investigation went through several stages: in 1978
when the homicide occurred, in 1986 when an alibi witness recanted her testimony,
in 1991 when defendant’s daughter tole golice defendant admitted to the killing,

and finally in 1999 when the police linked the fingerprints to defendant’s co-
defendant Robertson and Charles Tolliver.

On June 1, 1978, defendant and prostitatki® Lynn (aka Jackie Colter) reported
finding the victim’s body in her Euclid residence and were questioned by police.
Lynn/Colter apparently did not know whappened. She was hysterical and police
took no statement from her.

Two weeks later, on June 16, 1978, defendant and prostitute Jacque Conners (aka
Tina Heimer) were questioned. Conners/Heiprevided defendant with an alibi for

the time of the killing. Approximately eight years later, on May 3, 1986, after she
had fled to Florida to escape defendant, however, she talked to Euclid police and
recanted the alibi. The witness stated she told defendant on May 28, 1978 that the
victim was going back to New York, waliprostitute for someone else, and had
given her new pimp some diamonds that ddént had given her. Defendant told the
witness “I’'m going to kill the bitch.” Othe evening of the murder, Conners/Heimer

fell asleep with defendant, and awoke betw 3:00 and 4:00 a.m. when he was gone.
When defendant returned after 4:00 alme was nervous, pacing and looking for a
“witness.” She agreed to provide him dibiaWhen defendant tried to kill her with
heroin in September of 1978, she fled to Florida.

Brenda Caver, another prostitute (anfibddant’s common law wife) had a daughter

with defendant by the name of Andee QaBoth Brenda and Andee testified that
defendant was a pimp, that they were afraid to testify, and that he urged them to go
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to California rather than testify. Thewrt called defendant’s daughter as its own
witness and each party cross-examinedHer.testimony at trial was guarded and
vague. She admitted that she told Euplidice in 1991 that defendant confessed to
killing the victim known as Little Bit.

The victim’s mother and sister testified that the victim was in New York shortly
before she was killed. The victim told her mother, Damilian Hildago, that she was
afraid of “Andy” (defendant Andrew Fods/Tolliver). The victim told her sister,

Helen Lovett, that she was going back to Cleveland to get her possessions despite the
fact that “Andy told me if | go back, he will kill me.”

The victim was strangled by her telephone cord and stabbed sixteen times in the
apartment defendant rented for her shortly after she returned to Cleveland. Her
furniture was also repeatedly slashed. There were no signs of forced entry.

After identifying his fingerprints on one tife glasses from the victim’s apartment,
Euclid and New York City police detectives interviewed co-defendant Robbie
Robertson in 1999. NYPD Detective NegliadeEuclid Detective Jorz testified that
Robertson told each of them the sanoeystWhen asked whether defendant was the
killer, Robertson answered “you’re bamlgiup the wrong tree. You have to question
the guy who drove me there.” Jorz testified that the fingerprints on the drinking
glasses found in the victim's apartment belonged to Robertson and Tolliver,
defendant’s relatives.

The matter proceeded to a joint trial agiidefendant and co-defendant Robertson
on charges of aggravated murder andspiracy to commit aggravated murder.
[footnote omitted]. The jury found defendant guilty of aggravated murder and
acquitted Robertson. Defendant appeals, raising eleven assignments of error.
State v. Fortson2001 WL 898428 at * 1-2 (Ohio App. 8th Dist. Aug. 2, 2001).
B. Procedural History

On December 16, 1999, a Cuyahoga County, Gingnd Jury indicted Fortson, along with

co-defendant Robbie Robertson (“Robertson”)¢loarges arising from the 1978 murder of Elaing

Lovett. Specifically, Fortson was charged with ooertt of aggravated murdén violation of Ohio

Revised Code § 2903.01 (Count Orag)d one count of conspiracy to commit aggravated murdgr,

in violation of Ohio Revisg Code 88 2923.01, 2903.01 (Count Two)isTihdictment was assigned

case number CR 385443. Robertson was also charged with one count of conspiracy to G
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aggravated murder in case number CR 385443, antboimé of aggravated murder, in case number

CR 371155. Fortson entered a plea of not guilthéandictment. On April 11, 2000, the State re|

indicted Fortson and Robertson on the chargesrdmracy to commit aggravated murder, this timje

specifying the overt acts allegedly committed inffaraince of the conspiracy. This indictment wa

assigned case number CR 389991. Fortson entered a pleiagoilty to this indictment. The court

also granted the State’s requestabtie prosequi the conspiracy charges in case number CR 385443.

On May 12, 2000, a jury in the Cuyahoga Court of Common Pleas found Fortson guilty of

aggravated murder, as charged in case number CR 385443. However, Fortson was acqujtted

conspiracy to commit aggravated murder, as charged in case number CR 389991. Roberts

acquitted of all charges. On June 6, 2000, Forigas sentenced to a tewnlife in prison with

on W

parole eligibility after twenty gars. Petitioner timely filed a direct appeal, on July 5, 2000, with the

Court of Appeals for the Eighth Appellate dbict. Petitioner's conviction and sentence wer|
affirmed on August 2, 2001. Fortsornxbpursued his appeal with the Supreme Court of Ohio, whi
on December 5, 2001, declined jurisdiction and disetl the case. Petitioner did not seek a writ
certiorari from the United States Supreme Court.

While his appeal was pending before tBepreme Court of Ohio, Fortson filed, on
November 27, 2001, an Application to Reopen Appeasatuant to Rule 26(B) of the Ohio Rules o
Appellate Procedure. The CourtAybpeals for the Eighth Appellate District denied the applicatio
on December 11, 2001, as untimely and meritlesstider did not appeal this ruling to the
Supreme Court of Ohio. Instead,fited a “Motion for Delayed Bconsideration to Reopen,” which
the Court of Appeals denied on February 6, 20afttson did not seek further review in the
Supreme Court of Ohio.

Fortson then filed, on August 9, 2002, a Petitianifrit of Habeas Corpus in this court.
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After the petition was fully briefed, Fortson filed a “Motion to Withdraw Writ of Habeas Corp
Without Prejudice, in Order to Exhaust Stateifs.” The court granted the motion on April 21
2003, and dismissed the petition. However, befazddteral habeas petition had been dismissed
Fortson filed, on November 4, 2002, his first dethy®otion for a new trial in the Cuyahoga Cour
of Common Pleas. The courtrded the motion, on February 6, 2003, as untimely and meritle
Fortson appealed, but the state appellate ediinhed the lower court decision on October 9, 2001

Thereafter, Fortson made numerous attempts tbeeourse of approximately eleven yearg
to collaterally attack his conviction and senter@eecifically, Fortson filed: (1) five state habea
petitions between October 2003 and September 2BP&Y0 post-conviction petitions on Decembe
2, 2003 and December, 31, 2007; and (3) a second delayed motion for a new trial. All of
motions were ultimately dismissed by the state Bgiigecourts, concluding with Fortson’s delayed
motion for a new trial, on December 24, 2014.

On September 29, 2015, Fortson filed tletant § 2254 Petition, setting forth seven grounc

for relief. Fortson was later granted leave to adneis Petition to add an eighth claim. Despite the

fact that his § 2254 Petition had been filed some fifteen years after his conviction became

Fortson asserted that his claims are not barreédeogtatute of limitations of the Antiterrorism ang

Effective Death Penalty Act of 1996 (“AEDPA”), 28S.C. § 2244(d)(1). First, he argued that the

fifth and sixth grounds are timely under 8§ 224410(D), AEDPA’s factual-predicate provision.
Second, he contended that he made a credibleiag of actual innocence by virtue of allegedly
“new” evidence in the form of statements from several witnesses.

Respondent LaShaunn Eppinger (“Respondent”) moved to dismiss the § 2254 Petiti
time-barred. However the motion to dismiss wasie®, and Respondent was directed to file

return of writ fully briefing the merits, as well as statue of limitations arguments. Respondent
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a Return of Writ on May 23, 2016. Petitioner theradited a motion to expand the record by am

additional eleven exhibits, primarily made upkaiclid, Ohio Police Department reports regarding

the original murder investigation and witness interviews. On August 25, 2016, Fortson filed his

Traverse, raising both § 2244(d)(1)(B) and thetdioe of equitable tolling as additional grounds

to excuse his late-filed petitioAccording to Petitioner, he was prevented from filing his petitiq

earlier because the State allegedly withheld, tiatié 2012,” statements and notes from the initial

1978 police investigation that provided the facfuadicate for some of his claims. Petitioner alsp

moved for an evidentiary hearing, at which henpled to call five withesses who he argued wou
impeach the State’s evidence regarding the motive and timeline for the murder. Respondent o
the request for an evidentiary hearing.

On November 21, 2016, Judge Greenberg ishigeR & R, granting in part and denying in
part Petitioner's Motion to ¥pand Record, denying the Motion for Evidentiary Hearing, ar
dismissing the § 2254 Petition as time-barred. Nhagistrate Judge first recommended expandir]
therecorcby includinc Exhibits 1, 3,4, 5, 6,7, 8,9, 10, anc 11, finding thai thest exhibits may be
relevan to Fortson’«actua innocenc argumer anc hac notyei beer includecin the record Next,
the Magistrate Judge concluded that, eveingi Fortson every benefit of the doubt, the § 225
Petition is time-barredJudg«Greenber yecommended finding that Petitioner had filed the petitig
well-beyond the one—year statute of limitations ingablsy any of the three claimed subsections
28 U.S.C. § 2244(d), and that Petiter had failed to demonstraiéher equitable tolling or actual
innocence to permit the court to review the itsasf the untimely petition. The Magistrate Judgg
concluded by denying Fortson’s request for an evidentiary hearing.

Petitioner timely filed his Objections the R & R on January 23, 2017, challenging Judg

Greenberg’s findings regarding actual innocence and the request for an evidentiary hearing|
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[1.LAW AND ANALYSIS

The Federal Magistrates Act requires a disitourt to conduct de novo review only of

those portions of a report and recommendation to which specific objections have been made. 2

U.S.C. 8§ 636(b)(1). After revieva, district judge “may accept, reject, or modify the recommended

disposition; receive further evidence; or returnrttater to the magistrate judge with instructions.
Fed. R. Civ. P. 72(b)(3). Accomtily, this court will review the portions of the R & R to which
Petitioner has raised his Objections.

A. Actual Innocence

The United States Supreme Court has held that “actual innocence, if proved, serve
gateway through which a petitioner may passtatute of limitations bar to revieMcQuiggin v.
Perking 133 S. Ct. 1924, 1928 (2013). The Court has caad, however, that the actual innocenc
exception should “remain rare” and “only &gplied in the ‘extraordinary caseSthlup v. Delp
513 U.S. 298, 321 (1995) (quotiMyurray v. Carrier, 477 U.S. 478, 496 (1986pee also Souler
v. Jones395 F.3d 577, 600 (6th Cir. 2005). To estdibéistual innocence, a petitioner must sho
that it is more likely than not that neasonable juror would have found him guilty beyond
reasonable doubt in light of new eviden8ehlup 513 U.S. at 327.

To that end, a petitioner must present “new reliable evidence—whether it be exculp
scientific evidence, trustworthy eyewitness@aus, or critical physical evidence—that was ng
presented at trial.ld. at 324;see also Connolly v. Howe304 F. App’x 412, 417 (6th Cir. 2008).
In determining whether the petitioner’'s burden has been met, the court must consider “3
evidence, old and new, incriminating and dgetory, without regard to whether it would
necessarily be admitted under rules ahasibility that would govern at trialMouse v. Bel547

U.S. 518, 538 (2006) (internal quotation marks omjtt&he court “may consider how the timing
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of the submission and the likelyectibility of the affiaris bear on the probable reliability of that
evidence.’Schlup 513 U.S. at 33%ee also Eberle v. Warden, Mansfield Corr. [r1832 F. App’x
605, 612—13 (6th Cir. 2013). It is not the court’s task to “work through an ‘independent fag
determination’ to divine ‘what likely occurred’tather the court must “assess the likely impact (
the evidence on reasonable jurorsHberle 532 F. App’x at 612—-13 (quotiridouse 547 U.S. at
538).

In his R & R, Judge Greenberg applied 8ohlupstandard to determine that Fortson faile
to present any “new” evidence that could Bks& a credible claim of actual innocencee¢rR &
R 50-72.) Petitioner objects to this portion of Ju@geenberg’'s R & R, arguing that the Magistrat
Judge failed to properly consider the “net effélaat his purportedly new evidence would have o
a reasonable juror. (Objs. 19.) Fortson alsodreeiterates the contentions advanced in many
his state court filings to contend that he has demonstrated actual innoSse®@bjs. 18-21,

24-52.) He insists that the police investigatoresaind witness statements from 1978, which we

allegedly withheld by the State and not obtaibg&ortson until late 2012, contradict the testimonly

of the State’s primary withesses—Jacque Conners (“Conners”) ane Igck (“Lynn”), two
prostitutes who worked for Fortson—regarding the alleged timeline and motive for Ms. Lov
murder, and demonstrate thatother individual, Arcke Jones, committed the crime. Finally
Fortson asserts that the recantation affidavitsfe®e Caver and Brenda Caver, who testified at I
trial, demonstrate his innocence.

After conductiniade novc review the couriremain: unpersuade by Fortson’«contentions,
becaus he hasnol presente the type of reliable exculpator evidenci contemplate in Schluy. He
has not presente “exculpatory scientific evidence trustworthy eyewitnes accounts or critical

physica evidence that supports his claim of actual innocendeuse 547 U.S. at 537Rather,
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Fortson’s profferec evidenct mostly consist of report: anc affidavits that purport to show
inconsistenciein witnessestestimony At trial, Conner testifiectha: Fortsorwasalscthevictim’s
pimp, and that he had a history of violentigsaulting his prostitutes. (Trial Tr. vol. 2
647:24-648:19 659:1-662:1( ECF No. 42-2.' She alsc averre( thai Fortsor becam very angry
wher he learne(Ms. Loveti was goinc to leave him for a pimp in New York anc threatene to kill
the victim two days before her body was fourld. al 663:14—-664:8, 665:23:-667:15.) Lynn
testified that she had seen Fortson beat Mgett up on at least one occasion, leaving her “a bloo
mess.”ld. at 364:22—-365:20, 382:6-25.)

Fortson asserts that the newly profferemiemnce directly contradicts this testime. In one
policereport datecJune¢2,1978 Lynndescribe Fortsor asthe victim’s “ex-boyfriend.” (ECF No.
9-5,a1174.) She also explained that, approximatetgetweeks prior to the murder, Archie Jone
had beaten Ms. Lovetid; at 175—76.) Archie Jones, in @merview summarized in a 1983 police
report, admitted to knowing “the victim very welhd to “slap[ping] her a few times” a few days
before the murder.Id. at 186.) Fortson alspoints to affidavits from Glenda Anderson ang
Havannia Wadwha aver in relevan part that Ms. Loveti was not afraic of Fortsor or plannin¢to
leave him. (ECF No. 9-2, at 137-138.)

However this evidenciis largely cumulative of the versior of event: presente by Fortson
attrial, which the jury plainly rejectec The jurors heard testimoil from Ms. Conner that Archie
Jone hac beer Ms. Lovett’s pimp for a shor time anc that he was knowr for beinc particularly

rough (Trial Tr. vol. 2, 728:22-25; 738:24-739:2.) Connersfgethstatement to police, in which

she described Archie Jones’s reputation for violence, was provided to defense counsel during th

trial. (Id. at 701:2—-711:20.)

Further, the statements of Glenda Anderson and Havannia Wade are of questig
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reliability because th¢ were submitte( over a yeai aftel Fortson’: trial. See e.g, Freem:n v.
Tromble, 48 F. App’x 51,60 (6th Cir. 2012 (finding that alibi affidavit submittecyear: aftei the
petitioner’s trial was insufficieni to establis| a credible actual-innocenc claim). The affidavits are
alsc questionabl becaus Andersor anc Wade workec as prostitutes for FortsoSee Milton v.
Sec’yDep’totCorr.,347F.App’'x 528 531-3:(11tr Cir. 2009 (findingtharaffidavitsfromfellow
inmate: and family members created after trial aod sufficiently reliable evidence to support g
claimof actual innocence). More importantly, theatetnents are contradicted by several withesse
includinc Ms. Lovett’s mothe anc sister wha testifiec at trial that the victim was in fact, terrified
of Fortson because he beat andetitened to kill her.See e.g, Trial Tr. vol. 2, 558:5-562:2,
575:19-577:15, 579:4-7, 583:24-5Bk.) Thus, it is unlikely that reasonable jurors would fin
Fortson’s proffered evidence, regarding the motive for the murder, particularly crediblg
compelling.

The strongest evidence that Petitioner has predifen support of his actual innocence clain

is the allegedly withheld statementd.ghn (ECF No. 9-5, at 173), Ronald Hariid. @t 188 ), and

A4

=)

S,

or

Havannia Wade (ECF No. 36-1,141), which he argues refute the State’s timeline for the murder.

Because the statements establish that the vieimalive until approximately four o’clock in the

morning, Fortson asserts that he could neel@mmitted the murder. (ECF No. 9-5, at 162—-63,

At trial, the State had relied on Conners’s testignto establish that Fortson lacked an alili

for the night of the murdeConner hacoriginally providecFortsorwith ar alibi, butfledto Florida
aftel he tried to kill her. (Trial Tr. vol. 2, 675:16—687:5, 691:19-692:2.) recante hei original
statemer in 198¢ anc testifiec agains Fortson (Id.) Specifically Conners testified that swoke
up arouncthree or four o’clock on the morning of Ji 1, 1978 anc Fortsor was nol there (Id. at

669:3—15. Shebegaitofall asleejagain only to be awakene wher Fortsor returnetai some point
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betwee! three anc four o’clock. (Id. al 669:17—-25. She latei clarified thai it was close to four

o’clock. (Id. at 671:6—-12.) She described Fortsonggsearing nervous, paranoid, and very upse

he was pacing around and shaking. &t 670:4—7, 670:25-671:5.) He atepeatedly stated, “I got

to find a witness.”Ifl.) Conners noticed that Fortson was wefiring the same clothing he had ot

before going to bedld. at 670:11-22.) According to Conners, Fortson eventually left the hd
room again “to go find a witnessIt( at 672:14-17.) He returned about one and a half to two ho
later, and was totally calmid()

The courifindsthe statemeniprofferecby Fortsorto be unconvincing Of theststatements,
only Lynn’s come: close to suppating the argument advanced by Fortson, and its import
ambiguou at best Accordinc to the police repor summarizini hei statemen wher aske(why she

hac goneto the victim’s apartmer on Friday June¢2,1978 Lynn statec “| wasworried Las!| saw

her was Thursda 4 a.m.” (ECF No. 9-5, at 173) Lynn also testified at trial; she stated that she

becam concerne onJun¢2,1978 becausshe hac noiseelor hearcfrom Ms. Lovett“in acouple

—

=

—

el

urs

S

of days.” (Trial Tr. vol. 2, 367:25.) Thus, Lynn’'s statement does not necessarily contradict

Conners’s testimony or demonstrate that Fortsould not have committed the murder around fo

o’clock on June 1, 1978. Moreover, Fortson’s dsetecounsel vigorously cross-examined Connefrs

as to possible inconsistencies in her testimoly.at 713:15-71%, 757:18-759:20.) The jury
nevertheless convicted Fortson.

Finally, the court considers the belatdfidavits submitted by Andee Caver, Petitioner’s
daughter, and Brenda Caver, Petitioner’s ex-gnid and Andee’s mother. The affidavit of Andeq
Caver indicates, in relevant part, that she wagrwed” into perjuring herself at Fortson’s trial
because she was afraid of the prosecutor. (ECB{9pat 82.) She also avers that she had nevert

police that Fortson admitted to killing Ms. Lovetd.] She provides no reason for her delay i
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coming forward. Brenda Caver similarly avers thlagé was forced to perjure herself at Andre
Fortson’s trial. [d. at 84.) She was afraid of going to jail, was angry with Fortson, and thoug
best to comply “when the police and prosecub@gan to get rough with [her] and [her] daughts
....”(1d.) She avers that she came forward and prowigedffidavit because she retained a lawye
(Id.) Robert Caver, Brenda’s brother and Andee’s uncle, also submitted an affidagit30.) He
avers, in relevant part, that he “convincedé thomen to change thdrial testimony upon his
release from prison in 2002d()

As Judge Greenberg correctly explained, secantation testimony, particularly when it ig
belatedly submitted, is typically consigtd suspect and accorded little wei@de, e.gCarter v.
Mitchell, 443 F.3d 517, 539 (6th C#006) (collecting casespray v. Hudsonl:06—cv-1308, 2008
WL 1995362, at *7 (N.D. Ohio May 5, 2008) (findindn& inherent suspiciousness of the recantin]
affidavits [of prosecution witnesses] coupled wilteir late filing more than three years afte
conviction and the lack of explanation as to wheytivere filed so late” failed to demonstrate “ney
reliable evidence of the petitioner’s actual innocenc@8lhe affidavits here—from Fortson’s
daughte ancformetgirlfriend submittecalmos two year: afteitrial withoutany convincin¢reason
for the delay—are no different.

Moreover the jury waswell aware¢ thar bott womer were extremel reluctanto testify. The
recorcreveal:thalAndee Cave wasafraic totestify becaus shehacreceiverdeattthreatsancthat
she hac beer taker into custody by the FBI to ensure that she appeared. (Trial Tr. vol.
901:10-904:1: 908:17-909:4 Fortson’s deughter also explained that she was afraid of th
prosecutor:(Id. a1903:21-904:1 Brend:Cave confirmecthaisheanc heidaughte hac spenthe
night before trial in jail becaus they failed to appea in courtto testify, anc thai they hac received

threats (Id. al 852:4-854:23 And, Andee Caver’s testimon' was far from unequivocal. Andee
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recalled that she had previously given a staténeetine Euclid Police in 1991, but denied telling
then Fortsor hac confesse to killing Ms. Lovett. (Id. a1 913:17-916:16 She only concede that
she would not have lied to the police wher she gave hetinitial statemen (Id. at 916:16-917:15.)
Consequenth thest“recantation affidavits are unlikely to have a significan impac on the jury if
they were now to be offered into evidence.

Thus, considering the evidence proffered by $ant in the context of all the evidence, thg
court concludes that Fortson has not carried his burden of demonstrating actual ir. Evernce
abser Andee Caver's testimony, the record is more than sufficient to support
conviction—Fortso was Ms. Lovett’s pimp; hac a history of violence agains his prostitutes;
becam very angry with, and threatened to kill, Ms. Lovett two days before her body was fou
appearedistresse anc paranoitthe nightof the murder anchac Conner lie abou hiswhereabouts
becaus he hac nc alibi. The fact that the only fingerprixfound in Ms. Lovett’s apartment, othen
than her own, were those of Fortson’s half beotRobbie Robertson and cousin Charles Tollive
also supports the inference that Petitioner, ratiar Archie Jones, was involved in the murder,
While Petitioner’s efforts to contradict some of the testimony adduced at trial may margi
underminithe State’<theory of the murder this evidencrdoe: noi persuad the courithainajuror,

actin¢ reasonabh would have votec to convici Fortsorbeyoncareasonabl doubt Cf. Schluyf, 513

! In his Objections Fortsor argue thail the court canno conside this evidence
because the jury rejected the State’s theory that he ordered Robertson and Toll
to murde the victim, as evidence by his acquitta onthe conspirac charge (Objs.
53-62 17-18. Fortsor alsc contend thai this evidenci shoulc not have ever been
considere al trial, becaus the statute of limitations hac previousy run on the
conspiracy chargeld. at 54.) However, Fortson and Robertson \also charged
with aidinc anc abettin¢eact othelin the commissiol of aggravate murder (Trial
Tr. Vol. 3, 1084:-1085:18 Yhis evidence is certainlgelevant to that theory of
liability.
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U.S. at 329.
B. Evidentiary Hearing
Petitioner also objects to Judge Greenberg’s dehkas request for an evidentiary hearing
Fortson argues, as he did in his Motion for an Evidentiary Hearing and his Traverse, that

entitled to an evidentiary hearing to fullywddop his actual innocence claim. (Objs. 65-69

he is

N—r

Petitioner also contends that Judge Greenberg applied the incorrect standard in evaluating h

request. (Objs. 21-23.) He asserts the Magistrate Judge improperly assessed the reliability
proffered evidence of actual incence and that the only proper way to assess that evidence i
holding an evidentiary hearindd()

Petitioner’sObjection: are notwell taken Upor carefu de novc review the courifindsthat
Petitione has failed to demonstreée how an evidentiary hearing ghit realistically enhance his
insufficient showing of his actual innocenciSee Freemat v. Tromble), 48Z F. App’'x 51. 6€ (6th
Cir. 2012). Accordingly, the court finds that an evidentiary hearing is not required in this cag

[11. CONCLUSION
For the foregoin¢ reasons the courtadopt: Judgt Greenberg’ R & R (ECF No. 43) for the

reason state(therein as well as thos¢ explainer herein anc heieby dismisses Fortson’s Petition

of tf

S by

e.

under 28 U.S.C. 8§ 2254 (ECFoN1). The court also grants in part and denies in part Fortson’s

Motion to ExpancRecord(ECF No. 36) anc denie: his Motion for Evidentiarny Hearin¢ (ECF No.
38). The couricertifies that pursuar to 28 U.S.C § 1915(a)(3) ar appee from this decisioticould
noi be taker in gooc faith, anc thai thereis no basic on which to issue a certificate of appealability.

Fed. R. App. P. 22(b); 28 U.S.C. § 2253(c) (2014).
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IT 1S SO ORDERED.

February 15, 2017
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/sl SOLOMON OLIVER, JR.
CHIEF JUDGE
UNITED STATES DISTRICT COURT




