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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JAMES TUTT, ) CASE NO. 1:16CV204
Plaintiff,
MAGISTRATE JUDGE
V. GEORGE J. LIMBERT
NANCY A. BERRYHILL?,
ACTING COMMISSIONER OF SOCIAL ) MEMORANDUM OPINION
SECURITY ADMINISTRATION, )) AND ORDER
Defendant. )

Plaintiff James Tutt (“Plaintiff’) requests judal review of the final decision of the
Commissioner of Social Security Administati (“Defendant”) denying his applications for
Disability Insurance Berigs (“DIB”) and Supplemental Security Income (“SSI1”). ECF Dkt. #1.

In his brief on the merits, filed July 10, 2016, Plaintiff presents three issues for review, namely,
whether: (1) the administrative law judge (“&l failed to properly evaluate the opinions of
Plaintiff's treating physicians and mental headtbfessional; (2) the AL$ finding that Plaintiff

could perform light work was supported by substantial evidence; and (3) new material evidence
warrants remand. ECF Dkt. #13 at 1, 12-25. September 22, 2016, Defendant filed a response
brief. ECF Dkt. #15. Plaintiff did not file a reply brief.

For the following reasons, the Court AFFIRNt® decision of the ALJ and dismisses the
instant case in its entirety with prejudice.

I FACTUAL AND PROCEDURAL HISTORY
Plaintiff filed applications for DIB and SSI on December 6, 2011. ECF Dkt. #9 (“Tr.”) at

1802 In both applications, Plaintiff alleged disability beginning November 30, 2@il1These

'On January 20, 2017, Nancy A. Berryhill became the acting Commissioner of Social Security,
replacing Carolyn W. Colvin.

2All citations to the Transcript refer to the pagembers assigned when the Transcript was filed in
the CM/ECF system rather than the page numbemgressivhen the Transcript was compiled. This allows
the Court and the parties to easily reference the Trighssrthe page numbers of the .PDF file containing
the Transcript correspond to the page numbers assigregttidTranscript was filed in the CM/ECF system.
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claims were denied initially and upon reconsideration on October 24, 2012, and March 13, 2013
respectivelyld. Plaintiff then requested a hearing befaneALJ, and the hearing was held on April
29, 2014.1d.

On August 11, 2014, the ALJ denied Plaintifigplications for DIB and SSI. Tr. at 177.
The ALJ found that Plaintiff met the insured statguirements of the Social Security Act through
December 31, 2019d. at 182. Continuing, the ALJ determined that Plaintiff had not engaged in
substantial gainful activity since November 30, 2011, the alleged onsetidiatEhe ALJ found
that Plaintiff had the following severe impairments: degenerative joint disease of the knees;
degenerative disc disease of the lumber spinesity; cluster headaches; mood disorder; personality
disorder; and polysubstance abuse, in reported remidsioat 181-82. Following an analysis of
Plaintiff's severe impairments, the ALJ determirntbdt Plaintiff did not have an impairment or
combination of impairments that met or medically equaled the severity of one of the listed
impairments in 20 C.F.R. Subpart P, AppendixdLat 183. After considering the record, the ALJ
found that Plaintiff had the residuanctional capacity (“RFC”) to perform light work as defined
in 20 C.F.R. 88 404.1567(b) and 416.967(b) insofarastf could lift and/or carry up to twenty
pounds occasionally and up to ten pounds frequeantty stand and/or walk for about six hours and
sit for about six hours during an eight-hour workdialy at 186. Additionally, the ALJ imposed the
following restrictions: a sit/stand option allowing Plaintiff to alternate positions for five minutes
every hour; occasionally balance, bend, stoop, ande¢tmps or stairs with handrails; never kneel
or crawl; avoid all exposure to hazards, sashunprotected heights and dangerous moving
machinery; perform simple, routine, tasks withgle, short instructions; make simple work-related
decisions; limited to work with few changes in the routine work setting; cannot perform fast paced
or quota-based work; cannot perform work that nexguiesponsibility for the safety of others; and
superficial interaction with coworkers, supervisors, and the pulaliat 186-87.

Next, the ALJ found that Plairfitwas unable to perform any paetevant work. Tr. at 196.
The ALJ stated that Plaintiff was fifty yearslan the alleged disability onset date, and was thus
considered an individual closely approaching advanceddg€ontinuing, the ALJ indicated that

Plaintiff had at least a high school educationswahle to communicate in English, and that the
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transferability of job skills was not material t@ttletermination of disability because the Medical-
Vocational Rules supported a findingttPlaintiff was not disabledd. at 196-97. Considering
Plaintiff's age, education, work experience, ancCRihe ALJ determined that there were jobs that
existed in significant numbers in the natibeeonomy that Plaintiff could performd. at 197. In
conclusion, the ALJ found that Plaintiff had not been under a disability, as defined in the Social
Security Act, from November 30, 2011, through the date of the decldioAt issue it the decision
of the ALJ dated August 11, 2014, which stands as the final decision.
On January 28, 2016, Plaintiff filed the instanit seeking review of the ALJ’s decision.
ECF Dkt. #1. Plaintiff filed a brief on the mies on July 10, 2016, posing the following issues to
the Court for consideration:
1. Whether the ALJ failed to properly evaluate the opinions of [Plaintiff's] treating
physicians and mental health professional, resulting in a decision prejudicial to the
Plaintiff and lacking the support of substantial evidence.

2. Whether the ALJ’s finding that [Plaifflican perform light work is supported by
substantial evidence.

3. Whether material new evidence warrants remand.
ECF Dkt. #13 at 1. Defendant filed a response brief on September 22, 2016. ECF Dkt. #15
Plaintiff did not filed a reply brief.
1. SUMMARY OF RELEVANT PORTIONS OF THE ALJ'S DECISION

After finding that Plaintiff met the insured siatrequirements of the Social Security Act
through December 31, 2015, and that he had not engaged in substantial gainful activity since
November 30, 2011, the alleged onset date, the Ale¥rdened that Plaintiff's severe impairments
caused more that minimal limitations on his abilitp&form basic work activities. Tr. at 183. In
addition to the impairments found to be severe ,AhJ explained that the record contained some
reports of stomach irritation, esophageal reflind a dislocated finger, however, none of these
conditions constituted a severe impairmddt. Next the ALJ found that Plaintiff did not have an
impairment or combination of impairments that metedically equaled the severity of one of the
listed impairments in 20 C.F.R. Part 404, SubpaAppendix 1. Tr. at 183-86. When making the
above finding, the ALJ specifically cadsred Listings 1.02, 1.04, 12.04, 12.07, 12.08, and 12.09,
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as well as the “paragraph B” and “paragraph C” gatend ultimately determined that Plaintiff did
not meet any of these Listings or fulfill tkateria under “paragraph B” or “paragraph Gd. at
184, 186.

The ALJ also considered Plaintiff's adties of daily living, social functioning, and
concentration, persistence, or pace. Tr. at8®5+n activities of daily living, the ALJ found that
Plaintiff had mild restrictions, citing Plaintif’'testimony that he: cared for two dogs; had a valid
driver’s license and was able to use public fpanation; and was able to prepare simple meals,
wash dishes, wash his laundry, take out the trash, and shop for groteerasl85. Further, the
ALJ noted that Plaintiff reported faaud investigators that he was able to manage all of his personal
needs without the assistance of othéds. Regarding social functioning, the ALJ determined that
Plaintiff had moderate difficulties, indicating thithe record showed that Plaintiff: spent his time
alone and did not visit with family or friends; complained of irritability; was able to use public
transportation and shop for necessities; and reppbeeing a “nice Thanksgiving” with his family
in 2013. Id. The ALJ further noted that a consultativeaeiner, as well as Plaintiff's therapist,
described Plaintiff as cooperativéd. Continuing, the ALJ found that Plaintiff had moderate
difficulties in concentration, persistence, or pastating that the record showed that Plaintiff:
complained of problems with memory and concentration; could spell “world” backwards and
perform simple mathematical equations; and had no memory deficiencies, according to therap
notes. Id. Further, the ALJ indicated that while the foregoing therapy notes detailed Plaintiff’s
subjective reports of difficulty with attentiomeé concentration, the notes contained no objective
findings to substantiate Plaintiff's complaintd. Continuing, ALJ also indicated that Plaintiff had
experienced no episodes of decompensation of extended dutaktion.

Next, the ALJ discussed the opinions thie reviewing state agency psychological
consultants, Patricia Semmelman, Ph.D., and Kieery, Ph.D. Tr. at 185The ALJ indicated that
the state agency psychological consultants found that Plaintiff experienced: no restriction in
activities of daily living; mild difficulties inmaintaining social functioning; no difficulties in
maintaining concentration, persistence, or pace; and no episodes of decompensation of extend:

duration. Id. The ALJ concluded that the evidence rgedi at the hearing level showed that
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Plaintiff was more limited than suggested by the state agency psychological consultants, an
therefore afforded the opinions of Dr. Semmelman and Dr. Terry little welidjheat 185-86.
Continuing, the ALJ discussed the opinion of Mary Lieder, a nurse practitioner and
Plaintiff's mental health provider. Tr. at 18@he ALJ indicated that Nurse Lieder opined that
Plaintiff experienced: marked restriction in activities of daily living; marked difficulties in
maintaining social functioning; marked difficulties in maintaining concentration, persistence, or
pace; and four or more episodes of decompenation, each of extended diga#dacording to the
ALJ, Nurse Lieder’s opinion sugged that she had little understanding of the “paragraph B” criteria
contemplated by the Listings, citing as an exantpé fact that there was “simply no evidence of
any episodes of decompensation of extended duratidn.The ALJ stated that, contrary to Nurse
Lieder’s opinion, at all times relevant to the decision Plaintiff lived in his own home, was able to
tend to his personal needs, and underwent treatment that was limited to outpatiedi Eamther,
the ALJ indicated that while the record showedat flaintiff experiencedome difficulty in social
functioning and concentration, persistence, or gaegbjective evidence did not suggest that these
difficulties rose to marked level&d. Accordingly, the ALJ afforded little weight to Nurse Lieder’s
opinion. Id.

After making the above findings, that ALJ determined that Plaintiff possessed the ability
to perform light work, with the restrictionstdéed above. Tr. at 186. When discussing her RFC
determination, the ALJ firstindicated that Pldirdlleged disability due to conditions that included
headaches, knee pain, and problems with memory, concentration, and comprehdnatd88.

The ALJ also noted that Plaintiff testified ti&thad difficulty reading, experienced knee and back
pain that prevented him from lifting, and used a cdde Further, the ALJ indicated that Plaintiff
acknowledged a history of marijuana and alcohol allugestated he had not used either substance
in over a year, and that he could lift about ttygrounds, stand for about fifteen minutes, and sit
for about half an hourld. The ALJ also stated that Plaintiffstéfied that he: was able to prepare
simple meals, wash his laundry, take out the ti@sthshop for groceries; had a driver’s license; and

was able to use public transportatidd.



Continuing, the ALJ noted that multiple inconsistencies appeared throughout the record. Tr.
at 188. First, that ALJ indicated that althoubhk record showed recent allegations of illiteracy,
Plaintiff reported in multiple Disability Reports tha¢ could read and write more than his name,
and that Plaintiff's reading level, while lost a 3.6 grade level, was far from illiteratd. Next,
the ALJ stated that a prior FieDffice report indicated that Pidiff had “no difficulty reading or
understanding.d. Further, the ALJ indicated that Plafhreported to fraud investigators that he
occasionally used a computer to look uformation, and, moreover, “after much prodding,”
admitted during the hearing that he completeatis pain questionnaire and work history report.

Id. The ALJ also indicated that Plaintiff reportechie therapist that he had a “nice Thanksgiving”
with his family and that records showed that he reported that he enjoyed spending time with his
grandchildren, despite having testified thatlltenot socialize with family or frienddd. After the

above discussion, the ALJ stated that although ieeses were not dispositive to the determination

of disability, they were considered when assessing Plaintiff's credibidty.

The ALJ continued, stating that a fraud istigation report from September 2012 further
diminished Plaintiff’'s credibility. Tr. at 188. Disssing the report, that ALJ stated that the fraud
investigators reported that Plaintiff: did nappear to have any obvious mental or physical
impairment; did not appear confused at any tidié;not use a cane and did not display any signs
of pain or discomfort when descending or asiteg the steps of his porcivas clear and concise
despite complaints of problems with memory andfusion in the record; was “very pleasant and
attentive”; and did not become agitated or uncooperatt/eFurther, the ALJ indicated that the
fraud report indicated that Plaiff stated that he: was runnirngs own handy man business; could
perform all of his household rboes, including cooking, laundry, and bathing without the assistance
of others; and occasionally used a computer to look up information, as noted Ebove.

After discussing Plaintiff's credibility, the AlLlooked to the medical evidence, ultimately
determining that Plaintiff's medical impairmentsutd reasonably be expected to cause the alleged
symptoms, however, his statements concerning the intensity, persistence, and limiting effects a
those symptoms were not entirely credible. atr1l88. The ALJ indicated that the record showed

that Plaintiff sought emergency treatmenNiovember 2001 for reasons including knee pain that
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he reportedly sustained in a fall at wot#. at 189. It was noted by ti#d_J that x-rays performed

at that time showed some degenerative chaagésmall effusion, but no evidence of a fracture,
and Plaintiff's prescribed treatment included pain medication and a lchndext, the ALJ stated
that Plaintiff was evaluated for complaintsh&fadaches and bilateral knee pain in January 2012,
and, despite these complaints, Plaintiéfs observed to be in no distreks. The ALJ indicated that
although Plaintiff displayed some bilateral kneglerness, he had a normal gait without any report
of cane usage.ld. According to the ALJ, Plaintiff receed a diagnosis of “likely” cluster
headaches, and was prescribed a steroid tap#reftieadaches and Vicodin for the knee phin.

Continuing, the ALJ stated that later in January 2012, Plaintiff's knees were evaluated by
James Murphy, M.D., an orthopedic surgeon, vdumtl some tenderness with range of motion and
that Plaintiff moved all his extremities normalland noted mild degenerative change after
reviewing Plaintiff's diagnostic imagindd. The ALJ indicated that Plaiff also received primary
care from a physician’s assistant in January 2012 faptints of back pain and bilateral knee pain.

Id. According to the ALJ, the physician’s assistaoted: decreased range of motion in Plaintiff's
knees, without any decrease in strength or semsdhiat Plaintiff began experiencing back pain
after altering his gait due to knee pain (although it was not clear if this was the physician’'s
assistant’s observation or Plaintiff's subjectivea®); and no significant clinical findings regarding
Plaintiff's back. Id. The ALJ noted that a chest x-ray performed in January 2012 revealed
unspecified multilevel degenerative changes of the sdohe Further, the ALJ indicated that in
February 2012, a nurse practitioner observed Plfairging a cane to ambulate, did not otherwise
examine Plaintiff, and prescribed neopreneehbraces and Voltaren gel at the appointmkht.

The ALJ then stated that in February 2012, agltaisve examiner noted that Plaintiff's self-
report of pain did not appear consistent with tiselts of the examination. Tr. at 189. Specifically,
according to the ALJ, the coriative examiner observed that Plaintiff “did not walk in an
extremely pained mannerld. Continuing, the ALJ indicated thatin February 2012 Plaintiff began
treatment with Michael Harris, M.D., who: desed Plaintiff's degenerative changes as moderate
based on diagnostic imaging; noted some tenderndssepitus in the knees, right greater than left;

made no observation regarding Plaintiff's gait or cane usage; and prescribed medications such ¢
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Celebrex and Percocet, in addition to a course of physical thdchpyhe ALJ stated that Plaintiff
was referred for physical therapy in June 201 #hat upon referral Plaintiff reported that he
fractured his right knee when he fell in Novieer 2011, despite prior diagnostic imaging having
shown no evidence of fracturéd. Further, the ALJ noted that Paiff reported using a cane for
balance, but only when he left the house, that he became tired, and that he could drive and wz
independent with personal care tasks. The ALJ stated that a physical examination showed that
Plaintiff's gross strength andmge of motion “seemed to be within functional limits, but his
endurance and balance were impairdd."at 189-90.Continuing, the ALJ indicated that Plaintiff
was observed to have an antalgic gait, howeveithtarapist noted that Plaintiff “was walking with
the cane on the wrong sideld. at 190. The ALJ noted that Plafhadmitted at the hearing that
he could read, but he reported thatwaes illiterate to the physical therapistl. Additionally, the

ALJ stated that Plaintiff stopped attendipyysical therapy after only three sessionsl.

The ALJ indicated that medical evidencerr July 2012 shows that Plaintiff received
primary care for complaints of headaches and knee pain, and was given a steroid taper for th
headaches; however, the ALJ stated that Plaintiff was denied requested narcotic pain reliever
because he was already receiving narcotic palievers from a different doctor. Tr. at 190.
Continuing, the ALJ noted th&tlaintiff returned to Dr. Harris in August 2013 for a follow-up
appointment regarding his knee pain, and Dr. Hactisical findings were largely similar to his
previous examinationdd.

Next, the ALJ discussed, at length, the aforementioned September 2012 fraud investigatior
conducted against Plaintiff. Tr. at 190. eTWLJ indicated that Plaintiff was unwittingly
interviewed by two detectives investigating allegations of fraud on behalf of the Ohio Disability
Determination Servicdd. Continuing, the ALJ noted that duritige interview Plaintiff: presented
without any apparent physical or mental impairmgdisplayed no signs of pain or discomfort when
ascending or descending his porch steps; and indicated he was able to manage all of his persor
needs without the assistance of oth&tsAdditionally, the ALJ explained that during the interview
Plaintiff reported operating a handy man business and, upon being asked about the busines

gestured towards a van across the street that advertised services including general labor, lig!
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hauling, and demolitionld. The ALJ opined that the observatiaentained in this report reveal
a functional capacity far above that alleged byrRifhj and that there was nothing in the report to
suggest that Plaintiff was unable to workaiccordance with the assessed RFC determinaliibn.

After discussing the fraud report, the Alindicated that a March 2013 progress note
prepared by Dr. Harris showed a complaint of qaenk with a duration of only four days. Tr. at
190. The ALJ noted that Plaifftieported that he exacerbated back while doing housework that
included painting and moving furniture, activities that suggested a greater functional capacity thar
alleged during the hearingld. Additionally, the ALJ stated that the progress notes indicated
Plaintiff reported that the Percocet combinathva nonsteroidal anti-inflammatory pain reliever
provided good relief, but that he no longp@d a prescription for Percocédl. The ALJ stated that
a physical examination showed some tenderness to palpation and positive straight leg raises, and tf
Plaintiff was given a Toradol injection in his right knéd. The ALJ noted that the record shows
no significant complaints of back pain since ttaie, and that in August 2013, Plaintiff reported
about ten weeks of relief from the injection in his right knieke.

Next, the ALJ stated that &htiff sought primary care specifically for his headaches in
August 2013, and that this was the first signifigapiort of this condition since July 2012. Tr. at
191. The ALJ indicated that Plaintiff reportexperiencing worsening headaches for about one
month, however he denied any \aédisturbances, as well asrjbswelling, muscle weakness, or
arthritic pain. Id. Continuing, the ALJ noted that the objective findings from this visit show that
Plaintiff's mental status was intact, and tRédintiff was found to have normal strength, muscle
tone, and gaitld. The ALJ stated that Plaintiff was diaosed with a cluster headache and given
a steroid taperld. According to the ALJ, an express care progress note from the next month shows
that: Plaintiff reported, in spite of his headashno weakness, memadass, fatigue, or gait
dysfunction; a physical examination revealed Riiihad no motor deficiencies and retained a
normal gait; and Plaintiff's back was found to have full range of motidn.

The ALJ stated that Plaintiff underwenh@urological evaluation in October 2013, during
which Plaintiff reported headaches occurring siggeen times a day for the previous two months.

Tr. at 191. Continuing, the ALJ indicated that Riidi denied any musculoskeletal or psychiatric
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problems, and reported no neurological deficits beyond the headddheShe ALJ noted that
Plaintiff was observed to ka full motor strength, normadensation, and normal gaitld.
According to the ALJ Plaintiffeceived a diagnosis of a clustealache, for which he was given
prescriptions for Verapamil, Topamax, and Percoddt. The ALJ stated that Plaintiff sought
emergency care several days after the neurological evaluation, complaining of an intractable
headache, for which he was given an Imiiregction, which provided partial reliefd. As noted
by the ALJ, it was reaomended that Plaintiff be admitted to the hospital, however, he refused
admission.ld. The ALJ indicated that a follow-up praggs note from November 2013 showed that
Plaintiff reported gradually worsening headachms the physical examination showed normal
strength, sensation, gait, and normal range ofanan Plaintiff's back, and that Fioricet was
prescribed.Id.

Continuing, the ALJ stated that the record sedwhat Plaintiff received follow-up care for
his headaches “on a handful of occasions.”aTd91. The ALJ indicated that while these notes
showed complaints of headachi® notes showed no clinicahfling of any neurological defects
and Plaintiff's treating neurologistade at least two commentgygesting that his symptoms were
not as severe as allegdd. Additionally, the ALJ cited a Bcember 2013 progress note indicating
that Plaintiff was exhibiting drug-seeking behavidfurther, the ALJ points to the most recent
progress note, prepared in March 2014, indicatwag) Plaintiff was “embellishing the painld.

The ALJ stated that Plaintiff returned@we. Harris for a follow-up appointment regarding
his knees, and, although Plaintiff continued to regoee pain, he also continued to perform “odd
jobs.” Tr.at191. Continuing,¢hALJ indicated that while Dr. Harris noted crepitance when testing
the range of motion of Plaintiff's right kneeo obvious effusion was observed and the range of
motion was goodld. The ALJ stated that Dr. Harris adnstered another therapeutic injection,
and noted that the records showed limited complaints regarding Plaintiff's right knee since
November 20131d. Further, the ALJ indicated that recent diagnostic imaging showed some mild
osteophytic spurring consistent with degenerative disc disease, as well as some joint spac
narrowing of the knees, right worse than left, Imatyertheless, Plaintiff was observed to have a

normal gait as recently as March 2014.
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Next, the ALJ stated that although Plaintifid not specifically allege obesity as an
impairment, he had a Body Mass Index that plduedslightly over what was considered obese
according to the Clinical Guidelines. Tr. at 192. The ALJ stated that the record showed no
consistent findings of gait impairment, routine fimgis of full strength, and that fraud investigators
noted that Plaintiff had no appatehysical impairment and waslabo walk up and down the steps
to his porch without difficulty. Additionally, thaLJ stated that she cadsred the exacerbation
of Plaintiff's impairments caused by his obesity when making the RFC finding, and determined that
his obesity would have little, if any, impact on the other impairmddts.

Regarding Plaintiff’'s mental impairments, theJ indicated that Plaintiff had an admitted
history of drug use dating back to the 1980%] the record showed no evidence of any other
significant mental impairments until after Plainsflleged onset date. Tr. at 192. The ALJ noted
that although the record showed some subjectvaplaints of memory problems in January 2012,

a progress note from February 2012 showed that Plaintiff denied any psychiatric symptoms,
including memory loss, inattention, and depressidnContinuing, the ALJ indicated that Plaintiff
was evaluated by Deborah Koricke, Ph.D., a belagical consultative examiner in February 2012,
and that during the evaluation Plaintiff repalrtelifficulty getting along with others; difficulty
functioning due to pain; the ability to perform peral care tasks, clean, and prepare meals, despite
daily marijuana use; and no history of inpatier outpatient mental health treatmelat. The ALJ
noted that despite Plaintiff's assertion thahlkd difficulty getting along with others, Dr. Koricke
indicated that Plaintiff was “sufficiently @asant in his demeanor” during the evaluatideh.
Further, the ALJ stated that while Dr. Koricke esbthat Plaintiff was a “very poor historian,” she
could not tell if this was due to a genuine memory issue or if it was intentidndlhe ALJ stated

that Plaintiff was able to spell the word dwd” forwards and backwards, and solve simple
mathematical equations; however, the ALJ also nibiaPlaintiff refused to attempt certain tasks,
which made it difficult to determine Plaintiff's actual abilitidgl. Continuing, the ALJ assessed

a diagnosis including: personality disorder; polysabse abuse, in partial remission; and a global
assessment of functioning (“GAFRstore of fifty-nine, which wasdicative of moderate difficulty

in social, occupational, or school functionintg. The ALJ noted that the GAF score was not
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particularly helpful as it was a snapshot based single evaluation, rather than a longitudinal
treatment historyld.

The ALJ indicated that one month after his evaluation with Dr. Koricke, during which
Plaintiff reported daily marijuana use, Plaintéported to Dr. Harris that he stopped using drugs
in 1997. Tr. at 192. According to the ALJ, Rl was “very upfront”about his drug history,
indicating that he was not using drugs at thaetand that he spoke to addicts about additidn.

The ALJ noted that Plaintiff ceimued to deny and significant psychological symptoms at this time.
Id.

Next, the ALJ stated that Plaintiff returnedDr. Koricke in May 2012 for additional testing.
Tr.at 193. The ALJ indicated thassting showed an I.Q. of sixgix, Plaintiff's memory “was less
than 99.9% of the population,” and that Rtdf had “very limited” concentrationld. According
to the ALJ, Dr. Koricke suggested that these mledéficits were manifestations of Plaintiff's
history of drug usageld. However, the ALJ stated that the record as a whole suggested greater
mental functioning than Plaintiff demonstratedidgrtesting with Dr. Koricke and cited: multiple
progress notes showing no evidence of psychologigadirment; the fraud investigation showing
that Plaintiff had no obvious mental impairmerdsying which Plaintiff did not appear to be
nervous or confused at any time; Plaintiffiscussion of his handy man business and statements
indicating that he rented apartment space to temahilp pay his mortgage; the fact that Plaintiff
did not appear to be in anysdomfort, and was “very pleasamiid attentive when questioned by
the fraud investigators; Plaintiff's indication tHa was able to manage all of his personal needs
without the assistance of others; and his oocasiuse of a computer to look up informatidd.
Accordingly, the ALJ did not find the results of Dr. Koricke’s evaluation persuaive.

The ALJ indicated that Plaintiff sought emergency treatment for symptoms suggestive of
possible depression in December 2012. Tr. at 188ntinuing, the ALJ stated that Plaintiff
appeared agitated and upset, and that the attepdysician said that she would not see Plaintiff
again, instead recommending that he be seen by a male proMddeFhe ALJ indicated that a
mental health assessment performed a couplevesfks later showed that Plaintiff reported

depression, anger, mood swings, and multiple social stressors, but, nevertheless, April Priestly,
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social worker, found that Plaintiff had good recent and remote menabrizurther, the ALJ noted

that Ms. Priestly indicated that Plaintiff wastated, yet still described Plaintiff as displaying: good
insight and judgment; sustained attention and concentration; mood disorder; and a GAF score c
sixty-one to seventy, suggestisesome difficulty in sociabccupation or school functioning, but
generally functioning pretty well with sonmeeaningful interpersonal relationshigsl. The ALJ

again stated that the GAF scavas not a good indicator of an indtiual’s ability to perform basic
mental work-related activitiedd.

The ALJ indicated that Platiff was evaluated by Nurse Liedin January 2013, and that he
reported “up and down moods” and that he was emsilgble, but also indicated that he was still
running his home repair business. Tr. at 193:cokding to the ALJ, Nurse Lieder noted that
Plaintiff appeared depressed and easily atséd, however, she found that Plaintiff: was
cooperative; had good recent and remote memoegented with mood disorder; and displayed a
GAF score of forty-one to fiftyld. The ALJ stated that Nurse Lieder’s own clinical findings did
not support the “implied level of symptom severityld. Continuing, the ALJ indicated that
Plaintiff had visited approximately once a mowtth Nurse Lieder since January 2013 for follow-
up appointments regarding his mental impairmeantd,that Plaintiff subjective complaints largely
revolved around financial stressors and difficultieseel#o his relationships with his daughter and
siblings. 1d. The ALJ stated that Nurse Lieder’'s mental status examinations routinely noted that
Plaintiff was cooperative and wibut any memory deficits, ancdiithere was no objective evidence
to determine the severity of Plaintiff's reports of difficulties related to attention and concentration.
Id. at 194. According to the ALJ, Nurse Lieder’s progress notes showed no clinical findings
suggesting that Plaintiff’s mental impairnie were not accommodated in the RFC finditdy.

Next, the ALJ indicated that although the record showed inconsistent evidence regarding
Plaintiff's history of drug use, there was no evidence that his prior drug use was material to the
outcome of the ALJ’s decision. Tr. at 194. The ALJ then summarized the objective evidence,
stating that while the objective evidence was sufficient to establish Plaintiffs medically
determinable impairments, there was no objectivdesce to suggest that Plaintiff could not work

in accordance with the assessed RIC. Specifically, the ALJ noted that: despite the fact that
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plaintiff sought extensive treatment for knee pain, diagnostic imaging showing relatively mild
degenerative changes and multiple observation®whal gait; while Plaintiff received treatment
for cluster headaches, there was no clinical evidence of neurological deficits; there were few
complaints and/or clinical findings regardingaiptiff’'s degenerative disc disease; although the
record showed treatment for mental impairments beginning in December 2012, there were n
clinical findings to suggest Plaintiff’'s mentahpairments would prevent him from working in
accordance with the assessed RFC; the fraud investigation report resulted in numerou:
contradictions between Plaintiff's observed ab#itend the limitations he alleged; and no treating
or examining physician made any clinical findings of functional limitation that were inconsistent
with the assessed RFQd.

The ALJ then discussed the opinion evidende. at 194. First, the ALJ looked to the
opinion of Dr. Koricke.ld. Continuing, the ALJ stated that D¢oricke opined that Plaintiff would
have difficulty working with others, and diministt memory and concentration; however, there was
no clinical evidence that these limitations precluB&ntiff from working in accordance with the
assessed RFCId. As an example, that ALJ indicated that Plaintiff appeared cooperative on
multiple occasions, stating that Dr. Koricke noteat flaintiff remained pleasant even when asked
to perform tests for two hour$d. The ALJ also noted that while Dr. Koricke’s second evaluation
indicated a significant decrease in Plaintiff's namanctioning during the three months since the
initial evaluation, the surrounding objective evideditknot reflect increase symptom severity.
Additionally, the ALJ stated that the fraud investigation showed no evidence of any mental
impairments, and Plaintiff was noted to be ratitee and cooperative, without any confusion, and
reported that he was able to manage dili®personal needs without any assistahdeThe ALJ
indicated that Dr. Koricke’s opian was entitled to some weight ifigoas it established Plaintiff's
difficulty in social functioning and concentration, persistence, or pace, but was entitled to little
weight to the extent the opinion could lmmsidered supportive of a finding of disabilitg. at 194-
95.

Next, the ALJ addressed Dr. Harris’ opinionwhich he opined disabling limitations. Tr.

at 195. Specifically, the ALJ indicated that Dr. Harapined that Plaintiffneeded to lie down or
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recline for about one hour during the workdesquired “a few” five to ten minute unscheduled
breaks during the dagxperienced pain and stress that wdtgduently interfere with Plaintiff's

ability to perform work tasks; and would miss five or more days per mthtfhe ALJ stated that

the objective evidence did not support the severiroHarris’ prescribed limitations, noting that:
while Dr. Harris found some evidence of knee teneesrand crepitance, many examinations in the
record showed the Plaintiff retained a normat;d&laintiff's prescribed treatment was limited to
conservative measures, such as medication, braces, and therapeutic injections; and the recc
showed that Plaintiff was able to manage ahisfpersonal needs without the assistance of others
and operate a businedsl. For these reasons, the ALJ found tiet opinion of Dr. Harris did not
support a finding of disabilityld.

Continuing, the ALJ discussed the opinion oflRunhi Veedu, which indicated that Plaintiff
experienced five to six headaches a day aiadl Btaintiff was unable to work during these
headaches. Tr. at 195. Additionally, the ALJ indésathat Dr. Veedu stated that Plaintiff had
experienced recurrent headachedtie previous twenty yearkl. The ALJ stated that Dr. Veedu’s
opinion was based largely on Plaintiff subjectivenptaints, and that the objective evidence did not
provide a basis for the opiniorid. In addition, the ALJ indicated that the record showed only
infrequent complaints of headaches prioktmust 2013, and that Dr. Veedu’s own treatment notes
showed his concerns regarding drug-seeking behavior and symptom embellislimé&nither,
the ALJ noted that the record showed no clinical evidence of any significant neurological deficit.
Id. The ALJ indicated that, to the extent Ded&du’s opinion was based on Plaintiff's subjective
reporting, the record showed Plaifito be an unreliable historiaridd. For these reasons, the ALJ
concluded that Dr. Veedu’s opiniovas entitled to little weightld.

The ALJ then addressed the opinion of Nurse &igh which she indicated that Plaintiff's
mental abilities were “seriously limited” and “Usla to meet competitive standards” in numerous
categories relating to social functioning and the ability to perform unskilled, semi-skilled, and
skilled work. Tr. at 195. Continuing, the ALJ notedt Nurse Lieder endsed that Plaintiff had
a history of an inability tounction outside a highly supportiveilig arrangement for one or more

years.ld. The ALJ stated that the record did not support the level of symptom severity opined by
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Nurse Lieder, indicating that multiple notations ia tecord characterized Plaintiff as pleasant and
cooperative, and that the fraud investigation stebno evidence of any mental impairment, instead
describing Plaintiff as attentive and without confusitth.at 195-96. Further, the ALJ noted that
Plaintiff said that he ran a small business theluded dealing with employees, and indicated that
he could manage all of his needshout the assistance of othetd. at 196. Accordingly, the ALJ
afforded Nurse Lieder’s opinion little weightd. Additionally, for the reasons described above,
the ALJ indicated that she afforded little weigbtthe opinions of the state agency consulting
physicians.|d.

Following the discussion of the RFC deterntioia, the ALJ found the®laintiff was unable
to perform any past relevant work, was an indlisl closely approaching advanced age, had a high
school education and was able to communicaEnglish, and that theansferability of job skills
was not material to the determination of diglkbecause the Medical-Vocational Rules supported
a finding that Plaintiff was not disablelil. at 196-97. Considering Plaiff's age, education, work
experience, and RFC, the ALJ determined thextethvere jobs that existed in significant numbers
in the national economy that Plaintiff could perfori. at 197. In conclusion, the ALJ found that
Plaintiff had not been under a disigty, as defined in the Social Security Act, from November 30,
2011, through the date of the decisidd.
. STEPS TO EVALUATE ENTITLEMENT TO SOCIAL SECURITY BENEFITS

An ALJ must proceed through the required sequential steps for evaluating entitlement to
social security benefits. These steps are:

1. An individual who is working andngaging in substantial gainful activity
will not be found to be “disabled” gardless of medical findings (20 C.F.R.
88 404.1520(b) and 416.920(b) (1992));

2. An individual who does not have a “severe impairment” will not be found to
be “disabled” (20 C.F.R. 88 404.1520(c) and 416.920(c) (1992));

3. If an individual is not working and suffering from a severe impairment
which meets the duration requiremesee 20 C.F.R. § 404.1509 and
416.909 (1992), and which meets or is equivalent to a listed impairment in
20 C.F.R. Pt. 404, Subpt. P, App. 1, a finding of disabled will be made
without consideration of vocational factors (20 C.F.R. 88 404.1520(d) and
416.920(d) (1992));
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4. If an individual is capable of perfamg the kind of work he or she has done
in the past, a finding of “not disabled” must be made (20 C.F.R. 88
404.1520(e) and 416.920(e) (1992));

5. If an individual’s impairment is so severe as to preclude the performance of

the kind of work he or she has donethe past, other factors including age,
education, past work experience and residual functional capacity must be
considered to determine if other work can be performed (20 C.F.R. 88
404.1520(f) and 416.920(f) (1992)).

Hogg v. Sullivan987 F.2d 328, 332 (6th Cir. 1992). The claimant has the burden to go forward

with the evidence in the firfdur steps and the Commissiones ltfae burden in the fifth stepMoon

v. Sullivan 923 F.2d 1175, 1181 (6th Cir. 1990).

IV. STANDARD OF REVIEW

Under the Social Security Act, the ALJ weighs the evidence, resolves any conflicts, and
makes a determination of disability. This Court’s review of such a determination is limited in scope
by 8205 of the Act, which states that the “findilngthe Commissioner of Social Security as to any
fact, if supported by substantialidgnce, shall be conclusive.” 42 U.S.C. 8405(g). Therefore, this
Court’s scope of review is limited to deternmgiwhether substantial evidence supports the findings
of the Commissioner and whether the Commissiapelied the correct legal standarddbott v.
Sullivan 905 F.2d 918, 922 {6Cir. 1990).

The substantial-evidence standard requires the Court to affirm the Commissioner’s findings
if they are supported by “such relevant evidema reasonable mind might accept as adequate to
support a conclusion.Cole v. Astrug661 F.3d 931, 937, citingichardson v. Peraleg02 U.S.

389, 401 (1971) (internal citation omitted). Substaetraence is defined as “more than a scintilla
of evidence but less than a preponderarRegers v. Comm’r of Soc. Se486 F.3d 234 (6tiCir.
2007). Accordingly, when substantial evidence suspgbe ALJ's denial of benefits, that finding
must be affirmed, even if a preponderance efahidence exists in the record upon which the ALJ
could have found plaintiff disabled’he substantial evidence standard creates a “zone of choice’
within which [an ALJ] can act withouhe fear of court interferenceBuxton v. Halter246 F.3d

762, 773 (6th Cir.2001). However, an ALJ’s failtodollow agency rules and regulations “denotes

a lack of substantial evidence, even wherectirelusion of the ALJ may be justified based upon
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the record.” Cole, supraciting Blakely v. Comm’r of Soc. Seb81 F.3d 399, 407 (6th Cir.2009)
(internal citations omitted).

V. LAW AND ANALYSIS

A. Treating Physician Rule

Plaintiff asserts that the ALJ failed to properly evaluate the opinions of his treating
physicians and mental health professional, amd this failure resulted in an inaccurate RFC
finding. ECF Dkt. #13 at 12. An ALJ must gigentrolling weight to te opinion of a treating
source if the ALJ finds that the opinion is well-supported by medically acceptable clinical and
diagnostic techniques and not inconsistent wigotimer substantial evidence in the recéktilson
v. Comm’r of Soc. Se@78 F.3d 541, 544 {&Cir. 2004). If an ALJ decides to discount or reject
a treating physician’s opinion, he must provigedd reasons” for doing so. Social Security Rule
(“SSR”) 96-2p. The ALJ must provide reasons Hrat“sufficiently specific to make clear to any
subsequent reviewers the weight the adjudiagee to the treating source’s medical opinion and
the reasons for that weightd. This allows a claimant to understand how his case is determined,
especially when he knows that his treating physibas deemed him disabled and he may therefore
“be bewildered when told by an administrative bureaucracy that [s]he is not, unless some reason fc
the agency'’s decision is suppliedVilson,378 F.3d at 544 (quotingnell v. Apfell77 F.3d 128,

134 (2d Cir. 1999)). Further, it “ensures thatAhd applies the treating physician rule and permits
meaningful appellate review ofaiALJ’s application of the rule.ld. If an ALJ fails to explain why
he or she rejected or discountkd opinions and how those reasaffscted the weight afforded to
the opinions, this Court must find that substdmiadence is lacking, “even where the conclusion
of the ALJ may be justified based upon the recorbfers486 F.3d at 243 (citingVilson 378
F.3d at 544).

The Sixth Circuit has noted that, “while ittisie that a lack of compatibility with other
record evidence is germanethe weight of a treating physician’s opinion, an ALJ cannot simply
invoke the criteria set forth in the regulations ifrdpso would not be ‘sufficiently specific’ to meet
the goals of the ‘good reason’ rulé=tiend v. Comm’r of Soc. SedNo. 09-3889, 2010 WL
1725066, at *8 (6th Cir. 2010). The Sixth Circuit etd that an ALJ’s failure to identify the
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reasons for discounting opinions, “and for explaining precisely how those reasons affected the
weight” given “denotes a lack of substantiald®mnce, even where the conclusion of the ALJ may

be justified based upon the recorBarks v. Social Sec. AdmimNo. 09-6437, 2011 WL 867214,

at *7 (6th Cir. 2011) (quotinRogers 486 F.3d at 243 )However, an ALJ need not discuss every
piece of evidence in the administrative recordosy as he or she considers all of a claimant’s
medically determinable impairments and the opinion is supported by substantial evifee2.

C.F.R. 8§ 404.1545(a)(23ee also Thacker v. Comm'r of Soc. ¥ Fed.Appx. 661, 665 (6th Cir.
2004). Substantial evidence can be “less than a preponderance,” but must be adequate for
reasonable mind to accept the ALJ’s conclusiofie v. Comm’r of Soc. Se609 F.3d 847, 854

(6th Cir. 2010) (citation omitted).

Plaintiff claims that the ALJ erred by notayzing the opinions of Plaintiff's treating
physicians and medical health professional under the treating physician regulation or the secondati
regulation requiring an ALJ to identify how muaieight should by given to the opinions according
to a series of factors, and that this failuas contrary to the Sixth Circuit’'s opinion@ayheart v.
Comm’r of Soc. Secr10 F.3d 365, 375-77 (6th Cir. 2013]jhe test presented @ayheartstates
that treating-source opinions must be given “oahbhg weight” if two conditions are met: (1) the
opinion is well-supported by medicatigceptable clinical and labooay diagnostic techniques; and
(2) the opinion is not inconsistent with the other substantial evidence in the case iebcuird76.
Additionally, the Sixth Circuit held that an ALBauld consider six factors if it is determined that
the opinion of a treating sourcenist entitled to controlling weightld. at 376. The factors are the:
length of treatment relationship and frequencgxamination; nature and extent of the treatment
relationship; supportability of the opinion; corisigcy of the opinion witlthe record as a whole;
and specialization of the treagj source. 20 C.F.R. § 404.1527@%bbers v. Comm’r of Soc. Sec.

582 F.3d 647, 660 (ECir. 2009).

1. Dr. Harris’ Opinion

Dr. Harris opined that Plaintiff: needed todiewn or recline forlaout one hour during the
workday; required “a few” five to teminute unscheduled breaks during the @xyerienced pain

and stress that would frequently interfere withdility to perform work tasks; and would miss five
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or more days per month. Tr. at 19Blaintiff asserts that the AlLviolated both prongs of the
treating physician rule, claiming that Dr. Harrgdinion: (1) should have been given controlling
weight; and (2) should have been given greaghiteif not controlling weght, and the ALJ failed
to identify any weight afforded to the opinion. ECF Dkt. #13 at 14-17.

Plaintiff avers that Dr. Harsi opinion should have been controlling weight because it was
supported by medically acceptable clinical daboratory diagnostic techniques and was not
inconsistent with other substantial evidence in the redokcat 14. In support of this contention,
Plaintiff first agues that “objective evidence égisnd treatment was perfectly within medical
protocol,” stating that Dr. Harris treated Plaiintiith therapy, medication, knee injections, and the
prescription of braces and a cané. Additionally, Plaintiff asserts #t his ability to manage his
“quite limited needs” did not equate to the ability to perform full-time wol#. at 14-15.
Alternatively, Plaintiff claims that Dr. Harrigipinion should have been afforded great weight, if
not controlling weight, and that the ALJ failedidentify the weight afforded to the opinion. ECF
Dkt. #13 at 15-17. Plaintiff clens that the ALJ did not propgriveigh Dr. Harris’ opinion based
on the factors describ&u20 C.F.R. § 404.1527(d)d. Specifically, Plaintiff asserts that the ALJ’s
reasoning was far too generalized and failed to pgeoweasons that were sufficiently specific to
make clear to any subsequent reviewers thghteifforded to Dr. Harsi opinion and the reason
for that weight.Id. at 15-16. Defendant contends tha &LJ reasonably found that Dr. Harris’
opinion was not supported by the objective medical evidence, Plaintiff’'s conservative treatment
history, and/or Plaintiff's ability to manage hday to day needs. EQDbkt. #15 at 3. Further,
Defendant asserts that the ALJ did not equate iz ability to manage his day to day needs with
the ability to perform full-time work, and that tA&J considered the factors presented in 20 C.F.R.
§ 404.1527(d).Id.

Plaintiff's arguments are without merit as hawat satisfy either prong of the test presented
in Gayheart((1) the opinion is well-supported by medically acceptable clinical and laboratory
diagnostic techniques; and (2) the opinion is nodmsistent with the other substantial evidence in
the case record)Gayhearf 710 F.3d at 376. The ALJ found that the objective evidence did not

support the severity of Dr. Harris’ opined limitations, indicating that: there was some evidence of
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knee tenderness and crepitance; many examinations showed that Plaintiff retained normal gai
Plaintiff was treated with conservative measuiasd the record showed Plaintiff was able to
manage his own needs. Tr. at 195. Plaintiffscitea number of pieced medical evidence, but
provides no explanation of how any of thadewce supports the relatively extreme limitations
imposed by Dr. Harris or demonstrates that Barris’ opinion was not inconsistent with the
medical evidenceSeeECF Dkt. #13 at 14.

A review of the medical evidence corroborates ALJ’'s decision. The medical evidence
presented in this case in no way supports Dr. Harris’ opinion that Plaintiff needed to lie down or
recline for about one hour during the workday, required “a few” five to ten minute unscheduled
breaks during the dagxperienced pain and stress that wdtaduently interfere with Plaintiff's
ability to perform work tasks;rma would miss five omore days per month. Rather, the medical
evidence demonstrates that Plaintiff complained of knee pain and occasional back pain that wa
treated with conservative treatment. Moreovez,récord is replete with evidence giving reason
to question the severity of Plaintiff’'s impairmentFor example, Plaintiff was frequently seen
walking with normal gaitpften without his caneSeerlr. at 462, 466, 691, 757, 902. Additionally,
Plaintiff's physical therapist noted that Plainpffesented with a cane, but was using the cane “on
the wrong side.”ld. at 649. In addition to evidence suppegtia conclusion that Plaintiff was not
as limited as opined by Dr. Harris, Plaintiff haefd to identify a singl@iece of medical evidence
that supports the relatively extreme limitations contained in Dr. Harris’ opinion.

As for Plaintiff's ability to care for himseliral perform daily activities, Plaintiff claims that
the ability to manage his “limited needs” did mofuate to the ability to perform full-time work.

ECF Dkt. #13 at 14. Plaintiff told fraud investigrs that he had no problem handling his day to
day needs. Tr. at 378. SpeciflgaPlaintiff stated that heaoked, did laundry, was able to bathe,
feed, and clothe himself, and that he was able to manage all of his personal needs without th
assistance of othersd. Moreover, Plaintiff told the fraud investigators that he operated his own
handy man business that performed services as@eneral labor, light hauling, and demolition.

Id. Plaintiff indicated that he currently worked byrself, but had previously hired at least two

people to work for himld.
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Plaintiff's asserts that his ability to care for himself and perform daily activities did not
equate to the ability to perform full-terwork, citing two Sixth Circuit casdsprmanandRogers
ECF Dkt. #13 at 14-1fciting Lorman v. Comm’r of Soc. Se@07 F.3d 829, 838 {6Cir. 2015)
(“there is a significant difference between doing minimal self-sustaining household chores and
performing work 40 hours a week for 52 weeks pary[The plaintiff's] ability to perform some
activities on a limited basis is not substantial evidéimaghis or her] symptoms are not disabling”);
Rogersv. Comm’r of Soc. Seat86 F.3d 234, 248 {6Cir. 2007) (the minimal daily functions of
driving, cleaning an apartment, caring for p&tandry, reading, exercising, and watching the news
are not comparable to typical work activitief)espite his contention thae could manage his
“limited needs,” the record demonstrates that Plaintiff could manage a wide range of needs
including all of his daily household routines, alhi$ personal needs, and finances. Tr. at 378-
79. Moreover, Plaintiff stated that he workesla handy man performing services such general
labor, light hauling, and demolitiod. at 378. Plaintiff indicated th&ie owned a red van with the
words “Moody’s Home Improvement” printed on the side, and that he signed a driver’s license
application on July 14, 2010, affirming a declayatihat he did not have a physical or mental
condition that prevented him from exercising reabtsand ordinary control of a motor vehicle.
Id. at 378-79. For these reason, the Plaintiff in the instant case can be distinguished from the
plaintiff's in the Sixth Circuit cases he citesdause Plaintiff performs a wide range of activities,
including work activity that appears to involve some degree of manual labor. Additionally, it should
be noted that the question at this stage efpitoceeding is whether Dr. Harris’ opinion is well-
supported by medically acceptable clinical and latwoy diagnostic techniques and if the opinion
is inconsistent with the other substantial evice in the case record. Dr. Harris’ opinion imposed
relatively extreme limitations that, for the forgoing reasons, are unsupported by the evidence
presented in the record. Accordingly, Plaintifs failed to show that Dr. Harris’ opinion was
entitled to controlling weightSee Gayhear710 F.3d at 376.

Plaintiff also claims that Dr. Harris’ opiom should have been given great weight, if not
controlling weight, and the ALJ failed to identifgnaweight afforded tthe opinion. ECF Dkt. #13

at 14-17. Contrary to Plaintiff’position, the ALJ provided sufficienonsideration of the factors
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prescribed in 20 C.F.R. § 404.1527{dBeeTr. at195. The ALJ considered the length of the
treatment relationship and frequency of examinations, as shown by the ALJ’s thorough recitatior
of the medical evidence and opinion evidence, whites and discusses Plaintiff's treatment under

Dr. Harris. SeeTr. at 188-95. Consideration of the nature and extent of the treatment relationship
by the ALJ is demonstrated in the same manter. The ALJ addressed the supportability and
consistency of the opinion witheétiecord as a whole, as dissad above, and found that Dr. Harris’
opinion was not supported by medical evidence andinzasisistent with the record as a whole.

Id. at 195. Finally, the ALJ indicated that Dr. Harwas a pain management specialist, and acted

in this capacity when treating Plaintiff, showing that she considered the specialization of the treating
source.ld. Insofar as Plaintiff claims that the ALJ didt specify the weight afforded to Dr. Harris’
opinion, any potential error is harmless as it is digan the ALJ’s decision that Dr. Harris’ opinion

was afforded little or no weight because it wassugported by the record. For the reasons stated
above, Plaintiff's assertion that the ALJ vi@dtthe treating physician rule when assessing Dr.
Harris’ opinion is without merit.

2. Dr. Veedu’s Opinion

Dr. Veedu, the treating neurologist, opined tRkintiff experienced five to six headaches
a day and that Plaintiff was unable to work dutimg headaches. Tr. at 195. Plaintiff claims that
the ALJ erred in giving little weight to the opiniohDr. Veedu. ECF Dk#13 at 17. Specifically,
Plaintiff argues that the ALJ impermissibly relied on the lack of objective medical evidence when
disregarding Dr. Veedu'’s opiniod. Defendant contends that the ALJ reasonably found that Dr.
Veedu’s opinion was based largely Plaintiff subjective complaints since there was no objective
findings to support the opinion. ECF Dkt. #15 at 7.

The ALJ reasonably discounted Dr. Veedu'snogmi. Dr. Veedu indicated that Plaintiff
suffered from five to six headaches a day, andRlaantiff had experienced these headaches for the

previous 20 years. Tr. at 195he ALJ reasonable determined that Dr. Veedu’s opinion was based

*The factors are: length of treatment relationgtrig frequency of examitian; nature and extent
of the treatment relationship; supportability of thenggi; consistency of the opinion with the record as a
whole; and specialization of theetiting source. 20 C.F.R. § 404.1527(d).
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largely on Plaintiff's subjective complaints as the record showed only infrequent complaints of
headaches until August 201i8l. Further, the ALJ also noted that.Meedu also stated that he was
concerned about Plaintiff extiting drug-seeking behavior and symptom embellishmiht As

stated above, the test presentedsayheartstates that treating-source opinions must be given
“controlling weight” if two conditions are met: (1) the opinion is well-supported by medically
acceptable clinical and laboratory diagnostic techniques; and (2) the opinion is not inconsistent witt
the other substantial evidence in the case rec@dyhearf 710 F.3dat 376. Here, the ALJ
correctly determined that Dr. Veedu’s opinion was not supported by medically acceptable clinical
and laboratory diagnostic techniques. AccordinBlgjntiff has failed to show that Dr. Veedu’s
opinion was entitled to controlling weight, or titae ALJ impermissibly relied on the lack of
objective medical evidence when disregarding Dr. Veedu's opirBeeECF Dkt. #13 at 17. To

the contrary, the ALJ properly discounted Deédu’s opinion because of the lack of objective
medical evidence. For theseasons, Plaintiff’'s assertion that the ALJ violated the treating
physician rule when assessing Dr. Veedu’s opinion is without merit.

3. Nurse Lieder’s Opinion

Nurse Lieder opined that Plaintiff's mengddilities were “seriously limited” and “unable to
meet competitive standards” in numerous categogkating to social functioning and the ability to
perform unskilled, semi-skilled, and skilled work.. &t 195. The parties agree that Nurse Lieder
falls into the category of “other source,” raththan “medical soge,” under 20 C.F.R. 8§
404.1513(d). ECF Dkt. #13 at 18, #15 at 7. Pldistaims that the ALJ did not consider the
following factors when assessing Nurse Ligl®pinion: how long the source has known the
individual; how frequency the source has seen the individual; how consistent the opinion of the
source was with other evidence; how well the source explains the opinion; and whether the sourc
has a specialty or area of expertise relatedg¢ondividual’s impairment. ECF Dkt. #13 at 18-19
(citing Social Security Ruling 06-03@ruse v. Comm'r of Soc. Seb02 F.3d 532, 541 {€Cir.

2007)). Defendant contends that the ALJ ader®d Nurse Lieder’s opinion and provided good

reasons for assigning the opinion little weightnedy, Nurse Lieder’s poor understanding of the
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“paragraph B” criteria and inconsistencies between her opinion and the record as a whole. Tr. &
186, 195-96.

Plaintiff's argument is without merit. The Aldiscussed Plaintiff's initial visit with Nurse
Lieder and the subsequent follow-up visits, as well as the opinion issued by Nurse Lieder. Tr. a
193-95. Accordingly, the ALJ considered htamg Nurse Lieder had known Plaintiff and how
frequently he had visited for treatment. TheJAdlso addressed how consistent Nurse Lieder’s
opinion was with other evidence, stating thatr#wrd did not support the opined level of symptom
severity based on: multiple notations characteg®laintiff as pleasant and cooperative; the fraud
investigation report indicating that Plaintifh@ved no evidence of any mental impairment or
confusion; Plaintiff's indication that he ran a small business and dealt with employees; and
Plaintiff's statement that he could manage hispeal needs without the assistance of othlers.
Additionally, the ALJ considered how well Nursester explained her opinion, indicating that she
incorrectly endorsed that Plaintiff had a history of inability to function outside a highly supportive
living arrangement for one or more yealis. Finally, the ALJ noted that Nurse Lieder had a
specialty or area of expertise related to Ritis impairment, indicating that she was a nurse
practitioner and Plaintiff's mental health providéd. Despite Plaintiff's contention that the ALJ
did not consider the above factors when assesginge Lieder’s opinion, a review of the decision
shows that the ALJ sufficiently considered eaatidr. For the above stated reasons, Plaintiff’s
assertion that the ALJ violated the treating physician rule when assessing Nurse Lieder’s opinior
is without merit.

B. Substantial Evidence

Plaintiff also asserts that the ALJ’s deterntioiathat Plaintiff coulgperform a range of light
work was in error and was nsupported by substtial evidence. ECF Dkt. #13 at 19-22.
Specifically, Plaintiff asserts that his use afaae and bilateral knee braces were not adequately
evaluated by the ALJ when she made her RFC determinddicat. 19-20. Plaintiff claims that the
evidence in this case establishes that Plaintiff's cane was medically necessary, and thus it shou
have been considered in the RFC deternonadind included in the hypothetical question posed to

the vocational expert (“VE”). ECF Dkt. #132%. Continuing, Plaintiff recognized that the ALJ
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was only required to pose to the \iifgitations found to be credibldd. at 21. Plaintiff then states

that the ALJ was required to either include tise of a cane in the hypothetical questions posed to
the VE, or to explain his reasons for not including the such a limitation, and her failure to do so
constitutes reversible errord. at 21-22. Defendant contendsatihe ALJ reasonably found that
Plaintiff did not require the cane whassessing his RFC. ECF Dkt. #15 at 13.

Plaintiff's argument is withaumerit. As an initial matter, the ALJ cites to numerous
inconsistencies when assessing Plaintiff ddoility, including inconsistencies regarding:
allegations of illiteracy; self-completion of his pain questionnaire and work history report;
socialization with family and friends; and tfraud investigation during which Plaintiff did not
display any obvious mental or physical impairmerds not using a cangigd not display any signs
of pain or discomfort while descending or ascagdhe steps of his porch, indicated that he was
working as a handy man at the time, and stated that he could perform all of his household routine
without the assistance of othefBr. at 188. Moreover, the recodreplete with evidence giving
reason to question the credibility of Plaintificdaim that he requires a cane to ambulate, as
discussed above. In additidm Plaintiff displaying no problem walking without a cane when
speaking to the fraud investigators, Plaintiff was frequently seen walking with normal gait, often
without his caneSeeTr. at 462, 466, 691, 757, 902. The ALJ repeatedly addressed the
inconsistency of Plaintiff’'s cane use, as well as the findings showing normal gait throughout her
discussion of the medical ieence and opinion evidenc&ee€Tr. at 188-96. Baskon Plaintiff’s
diminished credibility, the medical evidence, and the opinion evidence, it was reasonable for the
ALJ to conclude that Plaintiff did not qaire the cane accommodation, and thus she was not
required to include the use of a cane in her RR@irig or the question posed to the VE. For these
reasons, the ALJ’s finding that Plaintiff could pmrh a limited range of light work is supported by
substantial evidence, and Plaintiff's argument is without merit.

C. New and Material Evidence

Finally, Plaintiff asserts that new evidenaipplied by his treating sources, directly
addresses his functional capacity and would teaddifferent RFC determination. ECF Dkt. #13

at 22. The new evidence to which Plaintiff refers consists of the following:
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1. A treatment note from Dr. Harris dated October 2, 2014.

2. An updated mental functional capacitgog provided by Nurse Lieder on February
6, 2015.

3. An MRI of Plaintiff's right knee taken on July 13, 2015.
ECF Dkt. #13 at 22-23.

All of the allegedly new and material eeice provided by Plaintiff post-dates the ALJ’s
decision, which was issued on August 11, 2014. Tr. at 177. This court is confined to review
evidence that was available to the ALJ and to determine whether the decision of the ALJ was
supported by substantial evidendenes v. Comm’r of Soc. Se236 F.3d 469, 478 {&Cir. 2003).

The Sixth Circuit has held that “evidence of a fufaent deterioration or change in condition after

the administrative condition is deemed immateridd.” Further, Plaintiff has failed to established

that the new evidence is material. The new evidence offered by Dr. Harris and Nurse Lieder
appears, from Plaintiff's description, to be Banto the opinions timely offered and considered by

the ALJ. SeeECF Dkt. #13 at 22. The MRI was taken mgaryear after the ALJ’s decision, and
Plaintiff has failed to demonstrate why evidence from July 2015 constitutes reason to remand the
ALJ’'s August 2014 decisiorSee Jones836 F.3d at 478. Accordingli]aintiff has not shown that
these newly submitted pieces of evidence warrant this case being remanded.

VI. CONCLUSION

For the following reasons, the Court AFFIRNtf& decision of the ALJ and dismisses the

instant case in its entirety with prejudice.

Date: January 31, 2017 /sIGeorge J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE
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