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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

MIRIAM LAWRENCE, ) CASENO. 1:16CV885
)
Raintiff, )
)
V. )
) MAGISTRATE JUDGE
) KATHLEEN B. BURKE
COMMISSIONER OF SOCIAL )
SECURITY ADMINISTRATION, )
) MEMORANDUM OPINION & ORDER
Defendant. )

Plaintiff Miriam Lawrence (“Lawrence”) seelsdicial review of the final decision of
Defendant Commissioner of Social Secu(it@ommissioner”) denying her application for
Supplemental Security Income (“SSI”). Ddc. This Court has jurisdiction pursuant to 42
U.S.C. 8§ 405(g). This case is before the undaesi Magistrate Judge pussit to the consent of
the parties. Doc. 12.

For the reasons stated below, the decision of the CommissiokieFIRMED .

I. Procedural History

Lawrence protectively filed an applitan for SSI on October 29, 2012, alleging a
disability onset date of @aber 1, 2012. Tr. 15, 202. Shéegkd disability based on the
following: slipped disk in back, pinched sciatierve, and “knee pain—difficulty standing and
shooting pains.” Tr. 208. After denials the state agency initially (Tr. 79) and on
reconsideration (Tr. 93), Lawrea requested an administrativeahing. Tr. 114. A hearing was
held before Administrative lva Judge (“ALJ”) Traci Hixson on January 15, 2015. Tr. 29-57. In

her March 27, 2015, decision (Tr. 15-24), the Aefermined that Lawrence could perform her
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past relevant work, i.e., she was not disabled.22. Lawrence requestegview of the ALJ’s
decision by the Appeals Council (Tr. 9) and,March 3, 2016, the Appeals Council denied
review, making the ALJ’s decision the firdgcision of the Commissioner. Tr. 1-4.

1. Evidence

A. Personal and Vocational Evidence
Lawrence was born in 1958 and was 54 yeat®nlthe date her application was filed.
Tr. 202. She completed eleventh grade. Tr. 32. She previously worked as a mail clerk for an
insurance company. Tr. 50. She last workedviormonths in 2010 doing census work. Tr. 36.
B. Relevant Medical Evidencé
On January 28, 2003, an x-ray of Lawrendgiees was normal. Tr. 289. On March 2,
2006, she complained of swelling and pain inlbéirknee. Tr. 285. On examination, her left
knee was not swollen or warm, but she was “teoder tibial tuberosity as well as laterally.”
Tr. 285.
On July 11, 2008, x-rays were again takeha#frence’s left knee at the behest of the
social security administration in connection witpreor disability application; they revealed mild
joint space narrowing in the lateral compartingithout other significant arthritic changestr.

308. At a follow-up to that x-ray, on JUBp, 2008, Lawrence underwent a consultative

1 In her brief, Lawrence includes medical evidencedlafter the hearing that she submitted to the Appeals
Council. Doc. 15, pp. 6-8. However, she did not request a Sentence Six remand. Thus, the Cmirtonzyder
this evidence when reviewing the ALJ’s decisi@ee Cline v. Comm’r of Soc. S&6 F.3d 146, 148 (6th Cir.

1996) (“[W]here the Appeals Qacil considers new evidence but declitegeview a claimant’s application for
disability insurance benefits on the merits, the distriartccannot consider that new evidence in deciding whether
to uphold, modify, or reverse the ALJ's decision” unless pursuant to a Sentence Six remandptiibimg.

Sullivan 2F.3d 692, 695-696 (6th Cir. 1993)).

2 |n May 2000, Lawrence applied for SSI; her clainswanied and an ALJ rendered a decision sometime after

October 2002.See€Tr. 62 (prior, undated ALJ decision). Lawrence applied for SSI again in 2008. Tr. 174. Her
claim was denied at the initial level and she did not appeal. Tr. 94.
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examination by Dr. Wilfredo Paras, M.D. B10. Upon examination, Lawrence’s left knee had
crepitus and a decreased and fidirange of motion. Tr. 311, 316.

On October 1, 2012, Lawrence went to the emergency room complaining of back pain
after lifting and moving furniturat home. Tr. 336-344Lumbar x-rays were taken and they
showed some degenerative spurring, but wdreratise unremarkable. Tr. 373. The attending
physicians diagnosed her with musstein and sciatica. Tr. 338, 343.

On October 8, 2012, Lawrence saw Tagreed Kh&ldD., at the Cleveland Clinic Center
for Spine Health. Tr. 330. She complaireddeft knee pain; her back pain had
“improved/resolved.” Tr. 330. She also had limgin her left foot but no weakness. Tr. 330.
She advised that her pain was exacerbated loygsiitanding, and bending forward and relieved
by lying down. Tr. 330. Upon examination, shd kdacreased reflexes in her left ankle,
decreased range of motion in heingp and positive straight legisa testing to radicular pain on
the left. Tr. 331. She had nornsa&nsation, full muscle strength in all areas, a normal gait, and
could heel and toe walk. Tr. 331. Dr. Khghaéscribed medicatiomeferred her to physical
therapy, and advised she follow up in three weeks. Tr. 332.

On October 18, 2012, Lawrence was evaluatethéyhysical therapy department. Tr.
400. She reported that most of pain was in her hamstring regiondaitne heel of her left foot.
Tr. 400. Upon examination, she had an antalgit favoring the lefside; decreased hip
extension on the left and decreased push-atfjeced lumbar range of motion; decreased left
knee flexion; a positive Slump test for left ‘ghi pain, not back pain”; mild swelling in her
lumbar area; and decreased sengdtidher left foot. Tr. 402.

Lawrence had her last physical theravisit on November 30, 2012. Tr.390. She

reported that her condition was 50% better,tsdek pain only occasionally in her left leg,



assessed her pain as a “two” on a ten-point saatéstated that pain medication provided her
with “complete relief from pain.” Tr. 390. pdn exam, she exhibited pamher left gluteal

muscle with “right side shifof trunk.” Tr. 391. She was discharged because she met her goals
of improving gait quality, increasing range of motion, decreasingipgansity, and improving
postural awareness. Tr. 391.

A lumbar MRI performed on December 24, 2012, showed mild lower lumbar
degenerative changes, including a single diskrpsain that contacted, but did not displace, the
S1 nerve roots. Tr. 501-502, 515-516.

On January 8, 2013, Lawrence returned tokbialaf complaining of low back and left
leg pain. Tr. 500. She stated that her physieiapy was not beneficial. Tr. 500. Dr. Khalaf
noted that he last saw her in October 2042 that she had not followed up as recommended.
Tr. 500. Upon examination, Lawrence had a normi] tieugh slightly antalgic on the left and
she declined heel/toe walking due to pain; desgddower extremity reflexes bilaterally; normal
lower extremity strength bilaterally, and negatsteight leg raising another test signs. Tr.
501. She had left mid-buttock tenderness to piaipand decreased setiea to light touch in
her left S1 dermatome. Tr. 501. Dr. Khalaf diaged her with chronic low back pain and left
extremity pain “most consistent with luabneuritis L5-S1 irsetting of disc
herniation/extrusion,” lumbar degenerative disease, and lumbar spinal stenosis. Tr. 502.
She was instructed to continue her home egerprogram, start a trial of Mobic, and consult
with Dr. Edwin Capulong, M.D., regarding apidural steroidnhjection. Tr. 502.

On March 1, 2013, Lawrence saw Dr. Capulorrgaftumbar spine epidural evaluation.

Tr. 506-510. Upon exam, she had a normal gagfatiee straight leg iaing, normal strength,



and intact sensation. Tr. 507-508. Dr. Capulasgessed lumbar diserniation and L5, S1
radiculopathy. Tr. 508.

On March 5, 2013, Lawrence had an EMG thas stopped prematurely at Lawrence’s
request. Tr. 518. The findinggere most compatible with mild distal neuropathy, “though
overlap of [illegible] factorsillegible] to body habitus could nbie excluded.” Tr. 518. Other
findings were suggestive of left L5/S1 intrasglicanal lesions bubald not be confirmed
without adequate needlesetrode examination. Tr. 518.

On March 13, 2013, Dr. Capulong performed an epidural sterotioneon Lawrence’s
lumbar spine. Tr. 511-513. Upon examinatisime had tenderness in her lumbar paraspinal
muscles, a positive straight leg raise test arldfe and antalgic gait on her left. Tr. 511-512.
She had intact sensation, normal re#feand full muscle strength. Tr. 512.

On December 12, 2013, x-rays taken oivkt@nce’s knees showed mild degenerative
arthritis bilaterally.Tr. 550.

On December 28, 2013, Lawrence saw ortldggieCarlos Higuera Rueda, M.D.,
complaining of bilateral knee pa Tr. 531-354. She statedattshe had had “progressive
problems with the knee(s) most of the day dherpast 8 years (Iefhee) and 2 years (right
knee)” that interfered with her giby to engage in the following aiwities for the last three years:
exercise, doing household chores, participatinigumily activities, enjoying hobbies, walking,
rising from a seated position, standing for prgled periods of time, and climbing stairs. Tr.
531. She stated that, because of her left kniee gl@e had been relyimgore on her right knee,
which then started becoming painful. Tr. 5&he reported taking ovéine-counter medication
1-2 times per week “if needed” for the pain dhait this helped somewhat. Tr. 532. She rated

her current pain as 5/10 with minimal activity. Tr. 532. She had no other complaints. Tr. 532.



Upon examination, Lawrence had an antalgic tgatbe left and bilgral crepitus. Tr.
533. Regarding her left knee, she had pain vatlge of motion, tenderness to palpation of her
patellar tendon and lateral joilimie, and pain with patellar agpression. Tr. 533. With respect
to her right knee, she had pain with patetlampression. Tr. 533. Dr. Rueda assessed severe
degenerative osteoarthritis in her knees, leftensymptomatic than the right. Tr. 531. He
wrote, “After discussion witli] Lawrence, continued non-openati management of physical
therapy and NSAIDS was choseshe does not want to have injections at this time.” Tr. 531.

C. Medical Opinion Evidence-state agency reviewers

On May 10, 2013, state agency reviewing physician Gary Hinzman, M.D., reviewed
Lawrence’s record and adopted a prior Aésdidual functional capacity (“RFC”) from
November 2002, finding that Lawrence could perfdight work, i.e., lift twenty pounds
occasionally and ten pounds frequently, stand/M@llabout six hours in an eight-hour workday,
and sit for about six hours in an eight-hour workday. Tr. 76.

On August 12, 2013, state agency reviewphgsician Anne Prosperi, D.O., reviewed
Lawrence’s record and Dr. Hinzm'a opinion. Tr. 88-89. She agrettat Lawrence could lift
twenty pounds occasionally and ten pounds fretiy@nd sit for about six hours in an eight-
hour workday, but opined that Lawrence coulahdtevalk for about fouhours in an eight-hour
workday; could frequently crouch, balance, Knead climb ramps/stairs; and occasionally
stoop, crawl, and climb ladders, ropes, or scaffolds. Tr. 88-89.

D. Testimonial Evidence
1. Lawrence’s Testimony
Lawrence was represented by counsel andi¢esat the adminisative hearing. Tr. 32-

49. She lives alone in an apartment and drove herself to the hearing. Tr. 32. At home, she



prepares meals, washes dishes, does lguogderates a vacuumeener, goes shopping and

pushes the shopping cart, and maintains her personal care. Tr. 33. Her apartment building has
an elevator that she can take to her flobr. 33. When she cooks she sometimes sits down
periodically while her food is cooking. Tr. 4Because she is a clean person, she keeps up with
her dishes so that there is @osink full to do all at once. T44. She has a tub with wheels that

she takes her laundry to the machine in. Tr.Mdrmally her friend will come over and help

with the laundry because it's hard for her somes to bend over and put the clothes in. Tr. 44.
Sometimes, when her friend has free time, she will perform some housework for Lawrence but
everything else Lawrence maintains herself.4&. When she cleans, she stops to sit down
because her knees wilbst to swell. Tr. 47.

On a typical day, she gets up between six or seven in the morning, prepares her breakfast
and, if she is not going anywhere, she will read;, sad watch television. Tr. 34-35. If she has
“business to take care of,” she schedules awitle paratransit or her friend will come and go
with her. Tr. 35. She naps during the daydioout an hour and alsdka on the telephone. Tr.

35. She uses a computer at the library about angeek. Tr. 35. She sews for about an hour a
day. Tr. 45.

Lawrence described her past work as a oiark for an insurance company. Tr. 36. She
distributed the morning and afternoon mail thahean. Tr. 35. She lifted trays of mail that
weighed about ten or fifteen pounds and carttiexin to different areas. Tr. 36.

She detailed her history of knee probleniis. 37. She had surgery on her left knee in
2004 after she had torn her meniscus twice.37Tr. The doctors could not repair it so they took
her meniscus out. Tr. 37. As a result, she g@tdling if she stands for too long and has pain

from her arthritis. Tr. 37. She has a slippist in her lower back that presses against her



sciatic nerve and causes numbness down hdeteftTr. 37. For pain, she takes Excedrin
Migraine. Tr. 38.

Lawrence stated that doctavant to perform surgery on hienees. Tr. 40. She has not
tried injections in her knees. .140. She has tried amection in her back but it did not work.
Tr. 40. She had physical therapy; she stated'thats okay” and that she does exercises at
home. Tr. 40-41.

Lawrence testified that shewd lift and carry about twenfyounds, but not repeatedly.
Tr. 41. She can stand on two feet for “an hmaybe” before she would have to sit down
because her knees start throbbing. Tr. 41. cBhll get back up again after sitting for about
twenty minutes. Tr. 46. She can walk for less thalha mile. Tr. 41. She does not use a cane.
Tr. 41. “Normally if I'm walking to the store+ there’s a bus stop | have to sit.” Tr. 41.
Sitting is “not really” comfortald; she starts getting a tighteniogin in her lower back. Tr. 41-
42. She can sit for “about 45 minutes, almost an hour” before she needs to get up. Tr. 42. Both
her knees hurt when she walks up or down stalirs 42-43. If she drops something she can not
bend down to pick it up and struggles if she teaget down on both knees. Tr. 43. She could
crawl if she had to. Tr. 43.

In her previous job as a mail clerk, she waser feet most of the day. Tr. 46. There
were chairs nearby so she could sit dowmetimes even when not on break. Tr. 46.
Sometimes, she sat for five hours a day and staathifee hours. Tr. 46. On average, she stood
for about six hours out of an eight hour day aatifor about two. Tr. 47. She could not spend
six out of eight hours on her feet now because of the pain and the swelling. Tr. 47.

2. Vocational Expert’'s Testimony



Vocational Expert KathleeRice (“VE”) testified at tle hearing. Tr. 49-56. The ALJ
confirmed with the VE that Lawrence’s past et work was as a mailroom clerk. Tr. 50. The
ALJ asked the VE to determine whether a hypotheirdividual of Lawrence’s age, education
and work experience could perform her pastk if the individual had the following
characteristics: can lift or carry twenty poummdgasionally and ten pounds frequently; can stand
or walk four hours out of an eight-hour day; for six hours out o&n eight-hour day;
occasionally climb stairs and ramps but not laddeses or scaffolding; can frequently balance,
stoop, and crouch but not kneel or crawl; is ableeteh in all directions and can handle, finger
and feel; and must avoid hazardous conditgush as unprotected heights and moving
machinery. Tr. 50. The VE answered that saiclindividual coulgperform Lawrence’s past
work. Tr.50. The ALJ asked the VE if hersarer would change if the individual had a
sit/stand option so that every hour this persos standing they would haw opportunity to sit
for about five minutes during whdime they would not leave theork station. Tr. 50. The VE
stated that, as long as the indwal continued to stay on task ohg that time, her answer would
not change. Tr. 51. She explain®at the job of “mailroom ekk allows for quite a bit of
change of postures and requiregtea bit of change of postutkroughout the day.” Tr. 51.

The ALJ asked if her answer would changénifaddition to the regular work breaks, the

individual would need three additional unscheduled breaks for fifteen minutes each. Tr. 51. The
VE replied that her answer would change bectiuséndividual would then be off-task about ten
percent of the time, and that employers m&g t&zorrective action, inatling termination. Tr.

52. If the ALJ added an additional, fourth, beeidnat would place the dividual closer to the

fifteen percent off-task rate, which the VR&tstd is the rate at which work would be



unsustainable. Tr. 52. She added that ta&ddjtional breaks creatasdisturbance in the
workplace and may not, therefore, be tolerated. Tr. 52-53.

The ALJ asked the VE if her testimonysweonsistent with the Dictionary of
Occupational Titles (“DOT”). Tr. 53. The VE answdrthat it is consistetut that there are a
number of things in her testony that are not covered in the DGsLich as a sit/stand option and
extra breaks. Tr. 53. For these items the VEedetin data and observations collected over thirty
years of vocational rehabiltian practice, including helpgqpeople get and keep jobs by
working with their employers, and doing jabalysis, job modificain, education, training,
certification, and consultation with her peerduxiher develop and then form opinions. Tr. 53.

Next, Lawrence’s attorney confirmed witie VE that the mailroom clerk job she
described was defined in the DOT as light ky@nd the VE agreed. Tr. 53. The attorney
confirmed that the ALJ’s hypothetical individuaés limited to four hours standing or walking,
which was beyond the DOT'’s light work definition, and the VE agreed. Tr. 53. The attorney
asked if the VE was relying on her own exjserto find that théaypothetical individual
described (standing/walking four hours) cop&tform a light position (standing/walking six
hours). Tr. 53. The VE stated, “It is my opinion [based on all the aforementioned factors she
uses to form opinions] that a mail, mailroom clerk position can be performed under the
conditions in the first hypothetical Tr. 54. The attorney askede VE when was the last time
the VE saw the job of mail clerk being performadd the VE answered that, in “2008 ish,” she
placed a deaf individual in such a mail roah jn a bank, that there was a chair in the mail
room, and that that person had a lot of autonomgrims of what posture to take as long as the

mail got sorted and delivered. Tr. 54-55.
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Lawrence’s attorney confirmed with the \at, for a portion of the day, a mail clerk
worker walks through the building, usually witltart, distributing the mail and the VE agreed.
Tr. 55. The attorney asked the VE whetherdrawer regarding the ALJ’s first hypothetical
would change if the individual was limited frequent balancing buinly occasional stooping or
crouching. Tr. 55. The VE stated that her agrswould not changedgzause those postural
demands are never required of a mailroom clé@mk.56. The attorney asked what the generally
accepted rate of absenteeism was and the VE abfia¢ a worker absent more than one day a
month could not sustaemployment. Tr. 56.

lll. Standard for Disability

Under the Act, 42 U.S.C. § 423(a), eligibility for benefit payments depends on the
existence of a disability. “Disability” is define the “inability to engage in any substantial
gainful activity byreason of any medically determinapleysical or mental impairment which
can be expected to result in deat which has lasted or can &gected to last for a continuous
period of not lesthan 12 months.” 42 U.S.C.423(d)(1)(A). Furthermore:

[A]n individual shall be determined to lder a disability only if his physical or

mental impairment or impairments aresoich severity that he is not only unable

to do his previous work but cannot, cmesing his age, education, and work

experience, engage in any other kindsobstantial gainful work which exists in

the national economy . . ..

42 U.S.C. § 423(d)(2).

In making a determination as to disability under this definition, an ALJ is required to
follow a five-step sequential analysis set oua@gency regulations. The five steps can be
summarized as follows:

1. If claimant is doing substantial g&ith activity, he is not disabled.

2. If claimant is not doing substantigdinful activity, his impairment must
be severe before he cha found to be disabled.

11



3. If claimant is not doing substantighinful activity, is suffering from a
severe impairment that has lastedioexpected to last for a continuous
period of at least twelve monthsndahis impairment meets or equals a
listed impairment, claimant is presathdisabled without further inquiry.

4. If the impairment does not meet equal a listed impairment, the ALJ
must assess the claimant’s residéinctional capacity and use it to
determine if claimant’s impairmentgrents him from doing past relevant
work. If claimant’s impairment deenot prevent him from doing his past
relevant work, he is not disabled.

5. If claimant is unable to perform pastievant work, he is not disabled if,
based on his vocational factors and residual functional capacity, he is
capable of performing othevork that exists in significant numbers in the
national economy.

20 C.F.R. §8§ 404.1520, 416.926ee alsdBowen v. Yuckerd82 U.S. 137, 140-42 (1987).
Under this sequential analysis, the claimantthagurden of proof at Steps One through Four.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997). The burden shifts to the
Commissioner at Step Five to establish whethe claimant has the vocational factors to

perform work available in the national econonhg.

IV. The ALJ’s Decision
In her March 27, 2015, decision, the ALJ made the following findings:

1. The claimant has not engaged in diglifying substantial gainful activity
since October 29, 2012, the applicatdate. This finding departs from
that of the previous decision, but omhgofar as it re#icts the application
date for the present claim. Tr. 17.

2. The claimant has had the follavg severe impairments: obesity,
degenerative disc disease of thenhar spine and degenerative joint
disease of the bilateral knees. Thingling departs from that of the
previous decision, in order to accomaate new diagnoses of obesity and
osteoarthritis, and updated diagnosésteel to her low back. Tr. 17.

% The DIB and SSI regulations cited herein are generally identical. Accordingly, for conveniehee ditations

to the DIB and SSI regulations regarding disability determinations will be made to the DIB regulations found at 20
C.F.R. § 404.1501 et seq. The analogous SSI regulatierisward at 20 C.F.R. § 416.901 et seq., corresponding to
the last two digits of the DIB cite (i.e., 20 (R 8§ 404.1520 corresponds20 C.F.R. § 416.920).
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3. The claimant does not have an impairment or combination of
impairments that meets or medicadiguals the severity of one of the
listed impairments in 20 CFR Part 404, Subpart P, Appendix 1. This
finding adheres to that of thpgevious decision. Tr. 18.

4. The claimant has the residual functibcapacity to perform light work as
defined in 20 CFR 416.967(b) excepattthe claimant may stand and/or
walk, with normal breaks, for up four hours in an eight hour workday;
the claimant may frequently balee, stoop, crouch, may occasionally
climb ramps and stairs, but may never kneel, crawl, climb ladders, ropes
or scaffolds; the claimant is able to handle, finger and feel, and reach in
all directions but must avoid all pasure to workplace hazards, including
unprotected heights and dangerousving machinery. Tr. 18-19.

5. The claimant is capable of perfommgi her past relevant work as a mail
clerk, having a light exertional levdésignation and a specific vocational
preparation factor of two. This wodoes not require the performance of
work-related activities precluded byetlelaimant’s residual functional
capacity. This finding adheres, in pad that of the previous decision.
The previous decision identified multiple jobs comprising past relevant
work, all but one of which hasrgie been rendered obsolete by the
passage of time. Tr. 22.
6. The claimant has not been under aloligg, as defined in the Social
Security Act, since October 29, 2012 ithate the application was filed.
This finding departs from that of the previous decision, but only insofar
as it reflects the application ddte the present claim. Tr. 23.
V. Parties’ Arguments
Lawrence objects to the ALJ's decisiontaro grounds. She argues that the ALJ erred
(1) when she relied on the opinion of non-tieg non-examining physiamlDr. Prosperi when
Dr. Prosperi did not review important recer@nd (2) when the ALJ accepted VE testimony
despite a conflict between tME’s testimony and the DOT. Doc. 15, pp. 10-17. In response,
the Commissioner submits that the ALJ propedgsidered Dr. Prosperi’s opinion and the VE’s

testimony. Doc. 18, pp. 8-15.

VI. Law & Analysis
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A reviewing court must affirm the Commissier’s conclusions absent a determination
that the Commissioner has failedagoply the correct legal standamshas made findings of fact
unsupported by substantial evidence in the record. 42 U.S.C. § A05(gf)f v. Massanari321
F.3d 611, 614 (6th Cir. 2003). “Suhstial evidence is more thanscintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioBesaw v. Sec’y of Health Buman Servs966 F.2d 1028,
1030 (6th Cir. 1992) (quotingrainard v. Sec’y of Health and Human Ser889 F.2d 679, 681
(6th Cir. 1989) (per curiam) (citations omitted)). A court “may not try the dasevo nor
resolve conflicts in evidence, noralge questions of credibility.'Garner v. Heckler745 F.2d
383, 387 (6th Cir. 1984).

1. The ALJ properly considered Dr. Prosperi’s opinion

Lawrence argues that the ALJ erred beeashe improperly relied on state agency
reviewer Dr. Prosperi’s opinion despite the fact that Dr. Prosperineshtier opinion prior to
the submission of MRI and EMG evidence antbleLawrence was diagnosed with severe
osteoarthritis in her left knee and meate osteoarthritis in her right knéeDoc. 15, pp. 10-11.

The ALJ considered Dr. Prosperi’s opinion:

As to the opinion evidence, considerableghéwas accorded the opinion of the state

agency medical consultant, Anne Prosperi, D.O., that the claimant could perform work at

the light exertional level, could stand andialk for up to fouthours in an eight hour

day, could frequently balance, kneel, croudimb ramps and stairs, could occasionally

stoop, crawl, climb ladders, ropes or scaféoldr. Prosperi had the opportunity to

examine the claimant’s records, to which slted liberally in suppdrof her conclusions

and her opinion was consistent with thedical evidence overall, which evidenced

symptoms of radiculopathy at the rendegrof this opinion. However, a subsequent
diagnosis of arthritis of the claimant’ght knee (13F/10), suggseghe slightly more

restrictive limitations included in the residual functional capacity.

Tr. 22.

* Dr. Prosperi’s opinion was dated August 12, 2013. Tr. 89. Lawrence stated that she submitted evidence (of what,
she does not explicitly state) on November 13, 2013. Doc. 15, p. 1.
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The ALJ’s reliance on Dr. Prosperi’s opinionsv@ot error because, as described in more
detail below, the ALJ did consider the evidetita was allegedly submitted after Dr. Prosperi’s
opinion. See McGrew v. Comm’r of Soc. S&¢3 Fed. App’x 26, 32 (6th Cir. Aug. 19, 2009)
(rejecting an argument that the ALJ erred whenelied on a state agency reviewer’s opinion
that, in turn, was based on an incomplete rewedren the ALJ reviewed the complete record);
Helm v. Comm’r of Soc. Sed05 Fed. App’x 997, 1002 (6th Cir. 20Ty here is no categorical
requirement that the non-treatisgurce’s opinion be based ofcamplete’ or ‘more detailed
and comprehensive’ case record. The opini@esironly be ‘supported by evidence in the case
record.”) (discussing SSR 9&p, 1996 WL 374180, at *2 (1996Kelly v. Comm’r of Soc. Sec
314 Fed. App’x 827, 831 (6th Cir. 2009) (“Abserdlear showing that the new evidence renders
the prior [state agenagviewer’s] opinion untenable, the mdaet that a gap exists does not
warrant the expense and detz a judicial remand.”).

The ALJ discussed Lawrence’s December 2012 MRI results, which showed mild
degenerative changes with a bulge at the L5 ki contacted, but dinot displace, the S1
nerve roots. Tr. 20 (citing Tr. 502). She epékd that this finding was consistent with
Lawrence’s allegations of low back pain anftl leg numbness caused by a pinched nerve in her
back. Tr. 20. Dr. Prosperi discussed@wober 1, 2012, lumbar x-rays and treating spine
specialist Dr. Khalaf's subsequent opinion on October 8, 2012, that Lawrence’s left leg
symptoms were consistent with left L5-Sdiculopathy. Tr. 89, 332. In other words, the
December 2012 MRI confirmed what the Am02012 evidence suggested: that Lawrence’s
spinal issues at the L5 level caused her lgffpa@in and numbness. Dr. Prosperi and the ALJ
both credited Lawrence’s lumbar pain that radidteder left leg; te MRI did not add a new

diagnosis, as Lawrence herself does not dispbézDoc. 15, p. 10 (Lawrence’s brief stating
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that the MRI and EMG evidence “objectively aavorated Ms. Lawrence’s reports of significant
back and lower extremity pain ... Kelly, 314 Fed. App’x at 831 (rejecting the claimant’s
argument that evidence not reviewed by theestgency reviewer necessitated remand because,
in part, the new evidence was not very differfieom the initial evidence reviewed by the state
agency reviewer).

The same can be said for the EMG findingkich Lawrence contends were not in the
record prior to Dr. Prosperigpinion. The EMG testing wasiited, and the findings that did
result were compatible with a mild diste#uropathy and suggested (but did not confirm)
findings of left L5/S1 intraspinal canal lesionEt. 518. That Dr. Prospedid not review an
incomplete EMG test showing mild results dowt support Lawrence’s argument that the ALJ
erred when she relied on Dr. Ppesi’s opinion, especially wheas here, the EMG test results
only confirmed that Lawrence’s lumbpain radiated to her left leg.

The ALJ credited Lawrence’s spinal greostic findings (supported by the evidence,
including that which was seen by Dr. Prosperi not allegedly sedsy Dr. Prosperi) as the
cause of the pain in her lower back andlieft Tr. 20. The ALJ explained, however, that
substantial evidence in the redshowed why this impairmemtould not preclude Lawrence
from performing all types of work: Lawrence’s piga exam findings were consistently normal;
she treated conservatively, was not on ang peedication, and only took over-the-counter
medication; she reported at the time she fimisphysical therapy in November 2012 that she
had improved by 50% and was confident moving tiome exercise program; she had just one
epidural steroid injection in March 2013, whichsathe last time she was treated for back pain,
i.e., the ALJ’s decision was two years after Lawrence’s March 2013 visit and there was no

follow up on the injection or any further treatment ier back impairment in the record in those
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two years; she performed a multitude of daily activities, including personal care, typical
household chores, driving, usipgblic transportation, and shoppimgstores; and she had made
inconsistent statements suahtelling her treatg source that physical therapy was not
beneficial despite stating at the time she fiagsher therapy that she had improved, and writing
in a function report that she could walk no momnt25 feet but stating #te conclusion of her
physical therapy that she could walk onéenwithout pain. Tr. 20-22. Lawrence does not
challenge these portions of the ALJ’s decision.

Next, Lawrence argues that the ALJ impropeelied on Dr. Prosperi’s opinion because
she was diagnosed with arthritis in her righee after Dr. Prosperi’s opinion. Doc. 15, p. 12.
This argument failsSee McGrew343 Fed. App’x at 32. The ALJ acknowledged that Dr.
Prosperi’s opinion was issued prior to the diagnof arthritis in Lawence’s right knee and, as
a result, assessed an RFC that was slightly nestective than Dr. Prosperi’'s RFC assessment.
Tr. 22. Lawrence argues that the ALJ's RFC sss®nt is incorrect because the only further
restriction the ALJ gave vis as/Dr. Prosperi’s opinion is & Lawrence is precluded from
exposure to workplace hazards. Doc. 15, p.1Z2nHvthe ALJ's RFC only added a limitation
regarding workplace hazards, such an RFC wbaldccurately characterized as “slightly more
restrictive” than Dr. Prosperi’'s RFC. AncetiALJ’'s RFC also limited Lawrence to occasionally
climbing ramps and stairs and never kneeling, knawor climbing ladders, ropes or scaffolds,
which are all greater resttions than found in Dr. Bsperi’'s RFC. Tr. 19, 22.

Lawrence contends that theagnosis, post-Dr. Prosperi, &fvere arthritis in her left
knee and moderate arthritis in her right kneerargs more than a “slightly more restrictive”
RFC. Doc. 15, p. 12. She argues that “thdence that the ALJ cites (Tr. 531) not only

includes a subsequent diagnosigsteoarthritis of the right, but, fehe first time, a diagnosis of
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‘severe degenerative osteoartistiof the left knee as well (TB21, 524).” However, as detailed
above, the ALJ did not dispute that Lawrence imapairments evidenced by diagnostic exams of
her knees and back that limited her abilitypgaform work. The ALJ explained that, with

respect to Lawrence’s knees, she had consistantal examination findings, including on the
day of her visit in December 2013 when she diagnosed with bilatelarthritis (range of

motion O to 110 degrees, normal stability, norseisation, no muscle atrophy); she followed no
prescriptive medication regimmstead relying on over-the-counteedications; and she had not
pursued treatment since December 2013 and hdihe@mjections and surgical intervention.

Tr. 20. Thus, the ALJ's RFC supported by substantial evidence.

Lawrence asserts that had all thiddemce—the MRI, EMG, and bilateral knee
osteoarthritis diagnosis—been provided to a wedddxpert, that expert would have reached the
only “logical” conclusion: that she is unablegerform the standing and walking components of
light work. Doc. 15, pp. 13-14. Again, the M&id EMG evidence is cumulative and the ALJ
further reduced the RFC offered by the medical expert, Dr. Prosperi, based on Lawrence’s
subsequent bilateral osteoarthritis diagnosimally, the ALJ's RFC limited Lawrence to
standing/walking four hours out ah eight-hour day, less tharetkix hours defined in a full
“light” work category. Lawrence herself testifiecatishe could stand fobaut an hour at a time
and walk for less than a half mile (Tr. 41, 46). Her testimony belies her assertion that she
could not stand/walk for four houns an eight-hour workday.

The ALJ did not err when she consided Prosperi’s opinion. Her decision is
supported by substantial evidence amabt, therefore, be affirmed®ee Jones v. Comm’r of Soc.
Sec, 336 F.3d 469, 477 (6th Cir. 2003) (so long &sdhs substantial evidence to support the

ALJ’s determination, the Commissiaredecision must be affirmed).

18



2. The ALJ properly considered VE testimony

Lawrence argues that the ALJ erred in atogpVE testimony that conflicted with the
DOT. Doc. 15, p. 14. The VE testified that thalrakerk position is identified as “light” in the
DOT (six hours a day standing/waillg) but that it can be performedthin the parameters of the
ALJ’s posited hypothetical (four hours a day standuadiing). Tr. 53-54.She stated that her
testimony was, therefore, inconsistent wite BOT, and that the pootn of her testimony that
veered from the DOT was based on her experience. Tr. 53, 54.

When there is an inconsistency betweent®&imony and the DOT, an ALJ must elicit a
reasonable explanation for the conflict befiaying on the VE’s testimony in her decision.
SSR 00-4p, 2000 WL1898704, at *2. Here, the VE @xpld that there wasconflict between
her testimony and the DOT and provided a reasonable explanation for her testimony despite the
conflict, i.e., her 30 years of experience in vawal rehabilitation practice, including helping
people get and keep jobs by working with employers, performing job analysis and modification,
education, training, certificationnd consultation with her peer3r. 53, 54. In her decision, the
ALJ explained,

In response [to] the questiookthe claimant’s representad, the [VE] testified that

standing and/or walking footir of eight hours would not ¢clude this job because the

job of mail clerk “typically allows for a comderable amount of moving about, sitting or
standing” (hearing testimony).

Pursuant to SSR 00-4p, the [VE’s] testimasiynot consistent with the information

contained in the [DOT]; however, a reasonabdplanation exists fahe discrepancy.

The [DOT] indicates that this job requirearsting and/or walking for up to six hours of

an eight hour workday. However, theHVindicated, based on her professional

experience and expertise, that, becausgthes typified by sitting, standing and moving
about with great autonomy on the part @ thorker, standing and/or walking for four
hours per day would not be an impedimerth® performance of this job. Further, the

[VE] explained that any otherariances in the testimony, tioe extent that it differed
from the [DOT], is based on experience and training as a [VE].
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Tr. 23. Thus, the ALJ noted the inasistency between the VE's testimony and the DOT and she
elicited a reasonable explanation for the conbiefore relying on the VE's testimony in her
decision. In short, she complied with the reguients set forth in SSR 00-4p and did not err.
See2000 WL1898704, at *2.

Lawrence makes numerous attempts to undehe ALJ's decisin, none of which are
persuasive. She first takes issue with theng of the ALJ’s elicitation of a reasonable
explanation at the hearing, complaining that the ALJ onlydaakeut a discrepancy after she set
forth a sit/stand option in her hypothetical. Db8, p. 15. Lawrence also complains that the VE
acknowledged a discrepancy in the six hour/foaur requirement only when counsel questioned
her about this discrepancy. Doc. 15, pp. 15-36R 00-4p, however, does not set forth a timing
sequence an ALJ must adhere to during theitgar state that a discrepancy with the DOT
discussed by the VE voids the VE's testimony whesirevealed in regmse to a question from
the claimant’s attorney. Finally, Lawrence cdanps that, when het@rney asked when the
last time the VE saw the job of mail clerk beingfpemed, the VE stated &t she had previously
placed one individual in a job afail clerk over six years prior to the decision and that this one
person, in this one position, had autonomy reiggrtier position while working. Doc. 15, p. 16.
Lawrence does not, however, identify legahauity directing a minimum threshold for
employee placement before a VE’s testimony can be credited.

In sum, Lawrence does not identify an error that the ALJ committed; instead, she
disagrees with the ALJ’s decision and asks tlaarCto reweigh the evidence in her favor. This
the Court cannot doGarner, 745 F.2d at 387 (A court “may not try the case de novo, nor
resolve conflicts in evidence, noraige questions of credibility.”fduan v. Comm’r of Soc. Sec

107 Fed. App’x 462, 465 (6th Cir. @@) (rejecting the claimant’s argument that the ALJ relied
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on VE testimony over the claimant’s testimofiyle may not reweigh conflicting evidence on
appeal, but instead must affirm” the ALJ'saision when supported by substantial evidence).

The ALJ’s decision is supported by suldgial evidence and must be affirmed.

VII. Conclusion

For the reasons stated above, the decision of the CommissidkefIRMED .

Dated: December 14, 2016 @" 5 é"wz"‘“

Kathleen B. Burke
United StatedMagistrateJudge
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