
 
 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OHIO 

------------------------------------------------------- 

      : 

LAINEY WESTBROOKS,   :  CASE NO. 1:16-CV-1438 

      :  

  Plaintiff,   : 

      : 

vs.      :  OPINION & ORDER 

      :  [Resolving Docs. 4, 6, 7] 

BOARD OF TRUSTEES OF EAST  :   

CLEVELAND PUBLIC LIBRARY,  : 

      : 

  Defendants.   : 

      : 

-------------------------------------------------------    

 

JAMES S. GWIN, UNITED STATES DISTRICT JUDGE:                                                                                                                                  

 

 On June 12, 2016, Plaintiff Lainey Westbrooks filed a complaint against her former 

employer Defendant East Cleveland Public Library (“ECPL”).  With her complaint, Plaintiff 

Westbrooks alleges violations of her rights under Title VII of the Civil Rights Act of 1964.1 On 

July 6, 2016, Defendant ECPL filed a motion for judgment on the pleadings. 2 For the reasons 

below, this Court DENIES the motion for judgment on the pleadings. 

I. BACKGROUND 

Defendant ECPL argues that Plaintiff Westbrooks’ claims must be dismissed because 

they are barred by administrative issue preclusion and judicial estoppel, and they also fail on the 

merits.  

Plaintiff Westbrooks worked for Defendant ECPL as a computer technician from 1997 

until being terminated on March 26, 2012.3 Westbrooks alleges that she engaged in protected 

activity by filing various discrimination charges against Defendant before March 26, 2012, and 

                                                           
1 Doc. 1. 
2 Doc. 4. Plaintiff opposed Defendant’s motion, Doc. 6, and Defendant replied, Doc. 7. 
3 Doc. 1 ¶ 2, 5. 

https://ecf.ohnd.uscourts.gov/doc1/14108414462
https://ecf.ohnd.uscourts.gov/doc1/14118463321
https://ecf.ohnd.uscourts.gov/doc1/14108484245
https://1.next.westlaw.com/Document/N0186A0A0AFF811D8803AE0632FEDDFBF/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3b00000156d6f6a0bf957dd15c%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN0186A0A0AFF811D8803AE0632FEDDFBF%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=dffa5597ff67cf35195ce812ce2fa163&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=8d9c45c4149b2b84b31eb63803b0b9b2e0435cc35fe8c40321634c97c80ac5dc&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://ecf.ohnd.uscourts.gov/doc1/14108378904
https://ecf.ohnd.uscourts.gov/doc1/14108414462
https://ecf.ohnd.uscourts.gov/doc1/14118463321
https://ecf.ohnd.uscourts.gov/doc1/14108484245
https://ecf.ohnd.uscourts.gov/doc1/14108378904
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also between January 13, 2012, and March 16, 2012.4 Westbrooks argues that Defendant ECPL 

retaliated against her by firing her, and that her termination and the resulting deprivation of 

compensation constitute two Title VII violations. 

Before filing this lawsuit, Plaintiff Westbrooks brought five counts of discrimination and 

retaliation with the Ohio Civil Rights Commission (“OCRC”) in May 2012.5 After investigating, 

the OCRC’s Cleveland office determined that none of Westbrooks’ charges were supported by 

probable cause.6  

Westbrooks then requested reconsideration of the “no probable cause” findings.7 The full 

Commission overturned the “no probable cause” findings on two of Westbrooks’ five counts.8 

The OCRC subsequently issued complaints against the ECPL relating to these two counts. 

On February 25, 2014, the case was tried.9 On May 11, 2015, Administrative Law Judge 

Denise M. Johnson issued a Report and Recommendation recommending dismissal.10 Plaintiff 

Westbrooks filed objections to the Report and the parties again appeared in front of the 

Commission. On November 19, 2015, the Commission accepted the ALJ’s Report and dismissed 

the case.11 Plaintiff does not appear to have appealed the OCRC decision. 

Also relevant to Defendant’s motion is Plaintiff Westbrooks’ Chapter 13 Bankruptcy 

proceeding. Plaintiff filed for bankruptcy on June 1, 2007 in the Northern District of Ohio, No. 

07-14092.12 The petition was dismissed without a discharge on May 6, 2013.13 In her bankruptcy 

                                                           
4 Id. at ¶ 2-5. 
5 Doc. 4-2. Plaintiff argued that Defendant ECPL denied her sick leave pay, demoted her due to her gender and age, 

denied her request to take time off of work, denied her the opportunity to attend conferences, denied her vacation 

time, eliminated her position, and retaliated against her for engaging in protected activity. See Doc. 4-3. 
6 See Doc. 4-3. 
7 Doc. 4-1. 
8 Doc. 4-3 at 4-5. 
9 Doc. 4-5. 
10 Doc. 4-6. 
11 Doc. 4-7. 
12 Doc. 4-9. 
13 Id. at 19. 

https://ecf.ohnd.uscourts.gov/doc1/14118414464
https://ecf.ohnd.uscourts.gov/doc1/14118414465
https://ecf.ohnd.uscourts.gov/doc1/14118414465
https://ecf.ohnd.uscourts.gov/doc1/14118414463
https://ecf.ohnd.uscourts.gov/doc1/14118414465
https://ecf.ohnd.uscourts.gov/doc1/14118414467
https://ecf.ohnd.uscourts.gov/doc1/14118414468
https://ecf.ohnd.uscourts.gov/doc1/14118414469
https://ecf.ohnd.uscourts.gov/doc1/14118414471
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petition, Plaintiff did not disclose her legal claims against ECPL.  She also did not otherwise 

disclose her ECPL claim during the bankruptcy. Nor has she amended her bankruptcy petition to 

reflect her ECPL claim.14  

On March 11, 2016, the Equal Employment Opportunity Commission (“EEOC”) issued 

the Plaintiff a Right to Sue letter.15 Plaintiff filed her complaint with this court on June 12, 

2016.16 On July 6, 2016, Defendant ECPL filed a motion for judgment on the pleadings.17 

II. LEGAL STANDARD18 

On a motion for judgment on the pleadings under Federal Rule of Civil Procedure 12(c), 

the Court employs the same standard as a motion to dismiss for failure to state a claim upon which 

relief can be granted under Rule 12(b)(6).19 Thus, “[f]or purposes of a motion for judgment on the 

pleadings, all well-pleaded material allegations of the pleadings of the opposing party must be 

taken as true, and the motion may be granted only if the moving party is nevertheless clearly 

entitled to judgment.”20   

III. DISCUSSION 

a. Plaintiff’s claim is not barred by administrative preclusion. 

Defendant ECPL argues that because Plaintiff Westbrooks brought her claims to the Ohio 

Civil Rights Commission and failed to appeal its decision against her, she is precluded from re-

                                                           
14 See id; Doc.4-11 at 11. 
15 Doc. 4-12. 
16 Doc. 1. 
17 Doc. 4. Plaintiff opposed, Doc. 6, and Defendant replied, Doc. 7. 
18 Plaintiff Westbrooks argues that Defendant’s motion for judgment on the pleadings has been transformed into a 

motion for summary judgment pursuant to Fed. R. Civ. P. 12(d). Doc. 6 at 2-3.This Court finds that Defendant’s 

motion does not present “material outside the pleadings.” Instead, Defendant references documents incorporated in 

the pleadings or matters of public record, both of which can be considered without converting the motion into one 

for summary judgment. Commercial Money Ctr., Inc. v. Illinois Union Ins. Co., 508 F.3d 327, 336 (6th Cir. 2007); 

Lynch v. Leis, 382 F.3d 642, 648 n. 5 (6th Cir.2004). 
19 See Tucker v. Middleburg–Legacy Place, 539 F.3d 545, 549 (6th Cir. 2008). 
20 Id. 

https://a.next.westlaw.com/Document/N96C8CD1043A111DC8D9EC9ECEEDEF2EE/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051d00000152cc3fd5fdf355d261%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN96C8CD1043A111DC8D9EC9ECEEDEF2EE%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=964effea064a2ff8a3357e48fb9a3ba0&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=f187b082e4b42daa1556ed83bd7506fc&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://ecf.ohnd.uscourts.gov/doc1/14118414473
https://ecf.ohnd.uscourts.gov/doc1/14118414474
https://ecf.ohnd.uscourts.gov/doc1/14108378904
https://ecf.ohnd.uscourts.gov/doc1/14108414462
https://ecf.ohnd.uscourts.gov/doc1/14118463321
https://ecf.ohnd.uscourts.gov/doc1/14108484245
https://1.next.westlaw.com/Document/N96C8CD1043A111DC8D9EC9ECEEDEF2EE/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6040200000156d74123806087f5d5%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN96C8CD1043A111DC8D9EC9ECEEDEF2EE%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=4281a1c2491f341489ecdba32e4efb88&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=8d9c45c4149b2b84b31eb63803b0b9b2e0435cc35fe8c40321634c97c80ac5dc&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://ecf.ohnd.uscourts.gov/doc1/14118463321
https://1.next.westlaw.com/Document/I591b83a992ba11dc8200d0063168b01f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=508+F.3d+327
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004963815&pubNum=506&originatingDoc=I591b83a992ba11dc8200d0063168b01f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_648
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016864988&pubNum=506&originatingDoc=Ic0b853c30a8111e1b85090d07e39d8d4&refType=RP&fi=co_pp_sp_506_549&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_549
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litigating her claims here.21 Defendant cites University of Tennessee v. Elliott for the proposition 

that if a state agency acts in “a judicial capacity,” federal courts must give the agency’s ruling 

“the same preclusive effect to which it would be entitled in the State’s courts.”22 Plaintiff argues 

that in the case of Title VII claims, Elliott supports the opposite result. This Court agrees with 

Plaintiff. 

After Elliot, the Sixth Circuit explained that “the preclusive effect of administrative 

decisions on federal civil rights claims” fits into one of three categories.23  “First, state agency 

determinations that have been reviewed by a state court are entitled to statutory full faith and 

credit” under 28 U.S.C. § 1738.24 But here, neither party appealed the Ohio Civil Rights 

Commission decision to a state court.  

  “Second, a federal court may give preclusive effect to the determination of an unreviewed 

state agency determination, if a state court would similarly give the agency determination 

preclusive effect.” However, in the third category, “Congress may direct that certain claims—

like Title VII claims—will not be precluded by unreviewed agency determinations.”25  

Here, Plaintiff brings a Title VII claim. Thus, her claim fits into the third category, and 

the OCRC’s administrative decision does not have preclusive effect. 

b. Plaintiff’s claim is not barred by judicial estoppel. 

Defendant ECPL further argues that Plaintiff’s claim is barred by judicial estoppel. 

Because Plaintiff did not disclose her claims against Defendant during or after her bankruptcy 

proceeding, Defendant contends that Plaintiff must be estopped from bringing the claim here.26 

                                                           
21 Doc. 4 at 6-7. 
22 Doc. 4 at 6 (citing 478 U.S. 788, 799 (1986)). 
23 Hillman v. Shelby Cty. Gov’t, 297 F. App’x 450, 452 (6th Cir. 2008). 
24 Id. at 452–53 (citing Elliott, 478 U.S. at 799). 
25 Id. (citing Elliott, 478 U.S. at 796) (emphasis added). 
26 Doc. 4 at 7-12. 

https://1.next.westlaw.com/Document/I6502b0199c9711d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=478+U.S.+788
https://1.next.westlaw.com/Document/NCEE26530A35911D88B25BBE406C5D950/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=28+U.S.C.+s+1738
https://ecf.ohnd.uscourts.gov/doc1/14108414462
https://ecf.ohnd.uscourts.gov/doc1/14108414462
https://1.next.westlaw.com/Document/I6502b0199c9711d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=478+U.S.+788
https://1.next.westlaw.com/Document/Icb7ed27b9b5311ddbc7bf97f340af743/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=297+Fed.+Appx.+450
https://1.next.westlaw.com/Document/I6502b0199c9711d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=478+U.S.+788
https://1.next.westlaw.com/Document/I6502b0199c9711d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=478+U.S.+788
https://ecf.ohnd.uscourts.gov/doc1/14108414462
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The “doctrine of judicial estoppel bars a party from (1) asserting a position that is contrary 

to one that the party has asserted under oath in a prior proceeding, where (2) the prior court adopted 

the contrary position ‘either as a preliminary matter or as part of a final disposition.’”27 The Sixth 

Circuit, however, has noted that “when a debtor’s omission might be inadvertent—such as where 

a debtor lacks the knowledge of the factual basis of the undisclosed claim or where the debtor has 

no motive for concealment—finding Plaintiffs’ actions as cause for judicial estoppel would be . . 

. inappropriate.”28 

Section 521 of the Bankruptcy Code requires debtors to file “a schedule of assets and 

liabilities.”29 In the Sixth Circuit, it is “well-settled that a cause of action is an asset that must be 

scheduled under § 521(1) . . . Moreover, ‘[t]he duty of disclosure is a continuing one, and a debtor 

is required to disclose all potential causes of action.’”30 Judicial estoppel may bar claims that are 

not disclosed to the bankruptcy court.31  

The Court finds that Plaintiff’s claims are not barred by judicial estoppel for two reasons. 

First, Plaintiff’s bankruptcy proceeding was dismissed without a discharge. Courts often 

find that judicial estoppel should not apply in such cases.32 When a bankruptcy is dismissed 

without discharge, the parties are returned to “the positions they were in before the case was 

                                                           
27 Browning v. Levy, 283 F.3d 761, 775 (6th Cir.2002). 
28 Eubanks v. CBSK Financial Group, Inc., 385 F.3d 894, 898 (6th Cir. 2004). 
29 11 U.S.C. § 521. 
30 Lewis v. Weyerhaeuser Co., 141 F. App’x 420, 424 (6th 2005) (citing In re Coastal Plains, Inc., 179 F.3d 197, 

208 (5th Cir. 1999)). 
31 Eubanks, 385 F.3d at 898. 
32 See Strauss v. Rent–A–Center, Inc., 192 F. App’x. 821, 823 (11th Cir. 2006) (declining to apply judicial estoppel 

in part because the debtor’s actions did not “result in a bankruptcy court order[ing] discharge of all her debts”); 

George v. Fresenius Med. Care N. Am., No. CV 15-14-RLB, 2016 WL 3039827, at *3 (M.D. La. May 27, 2016) 

(finding that judicial estoppel did not apply when plaintiff’s bankruptcy proceeding was dismissed without 

discharge); but see Allen v. C & H Distributors, L.L.C., 813 F.3d 566, 572-75 (5th Cir. 2015) (finding that a district 

court did not abuse its discretion in applying judicial estoppel where plaintiff failed to report a claim in a bankruptcy 

that was dismissed without discharge). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002172895&pubNum=506&originatingDoc=I9c5ad609ed4411dcb6a3a099756c05b7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_775
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005252472&pubNum=506&originatingDoc=I9c5ad609ed4411dcb6a3a099756c05b7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_898
https://1.next.westlaw.com/Document/NA664C9D0B1A911E49D0C915E3CF740F6/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=11+U.S.C.+s+521.
https://1.next.westlaw.com/Document/I6768cf80ef2911d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=141+F.+App%27x+420
https://1.next.westlaw.com/Document/Ide0b59d594a911d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=179+F.3d+197
https://1.next.westlaw.com/Document/Ide0b59d594a911d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=179+F.3d+197
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005252472&pubNum=506&originatingDoc=I9c5ad609ed4411dcb6a3a099756c05b7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_898
https://1.next.westlaw.com/Document/I6ffe0f8812a011dbaaf9821ce89a3430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=192+Fed.+Appx.+821
https://1.next.westlaw.com/Document/I00c439d0272211e687dda03c2315206d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2016+WL+3039827
https://1.next.westlaw.com/Document/I7a905c37ade311e590d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=813+F.3d+566
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initiated.”33 Essentially,  the bankruptcy court never adopts a “contrary position” for purposes of 

judicial estoppel. Thus,  the plaintiff receives no advantage from failing to report his or her cause 

of action under § 521(1).34 

Even when bankruptcies are dismissed without discharge, some courts still apply judicial 

estoppel if plaintiff received an automatic stay in the bankruptcy.35 The automatic stay is deemed 

a sufficient advantage to warrant judicial estoppel.36 Although Plaintiff Westbrooks benefitted 

from an automatic stay in her bankruptcy,37 Defendant has not shown that Plaintiff gained a 

particular advantage from the stay.38  

Second, Plaintiff’s failure to disclose her cause of action appears to have been inadvertent. 

Plaintiff was not required to disclose her pending claims in this lawsuit when she filed her Chapter 

13 petition on June 1, 2007 because she lacked the factual basis for her claims at that time. Plaintiff 

was required, however, to disclose the claim no later than March 2012 when she was terminated. 

But, there is no evidence that Plaintiff intended to conceal her claim. 

The inactivity in Plaintiff Westbrooks’ bankruptcy proceeding suggests she inadvertently 

failed to disclose her cause of action. The proceeding lasted from June 2007 to May 2013. There 

was no activity in the case from December 2007 to June 2011, and little activity after March 2012 

                                                           
33 In re Hamilton, 493 B.R. 31, 38 (Bankr. M.D. Tenn. 2013) (quoting Wells Fargo Bank, N.A. v. Oparaji, 698 F.3d 

231, 237–38 (5th Cir. 2012). 
34 Evans v. Potter, No. CIVA 1:08CV1687TWT, 2009 WL 529599, at *3-4 (N.D. Ga. Feb. 27, 2009) (finding 

“Plaintiff gained no advantage from her oversight because the bankruptcy court dismissed her bankruptcy case 

without discharging her debts”). 
35 See, e.g., Swendsen v. Ocwen Loan Servicing, LLC, No. 2:13-CV-02082-TLN, 2014 WL 1155794, at *5 (E.D. 

Cal. Mar. 21, 2014) (applying judicial estoppel where “Plaintiff received the benefit of automatic stays under the 

bankruptcy code”).  
36 Id.  
37 See Bankruptcy Docket: 07-14092, Doc. 26 (creditor’s motion for relief from stay). 
38 In Plaintiff’s bankruptcy proceeding, a creditor moved to lift the stay. Bankr. Dkt, Doc. 26. As a result of that 

motion, Plaintiff was required to make direct payments to the creditor to satisfy her debt outside the Bankruptcy 

Plan. Id. at Doc. 36. Plaintiff eventually paid the debt in full, leading to dismissal of the bankruptcy without 

discharge. Id. at Docs. 47, 48. Thus, Plaintiff received little to no advantage from the stay. 

https://1.next.westlaw.com/Document/Idb1dd5adc13111e2981ea20c4f198a69/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052700000156e69a7acf956170bd%3FNav%3DCASE%26fragmentIdentifier%3DIdb1dd5adc13111e2981ea20c4f198a69%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a8980baaa9250a7e4267c0d20d6f8030&list=CASE&rank=1&grading=na&sessionScopeId=a2bc109edef442dfd65a9b9a5e4ef3202fbef5046ccc853ff32674ecd605c35c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ic07ecd640f1d11e2b343c837631e1747/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=698+F.3d+231
https://1.next.westlaw.com/Document/Ic07ecd640f1d11e2b343c837631e1747/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=698+F.3d+231
https://1.next.westlaw.com/Document/I70dcd86a08c311deb77d9846f86fae5c/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2009+WL+529599
https://1.next.westlaw.com/Document/I9df7f8d6b3ea11e381b8b0e9e015e69e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2014+WL+1155794
https://1.next.westlaw.com/Document/I9df7f8d6b3ea11e381b8b0e9e015e69e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2014+WL+1155794
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when Plaintiff’s claim arose.39 At that time, Plaintiff  was simply making payments under her 

Bankruptcy Plan. Nothing suggests that she purposefully hid her claim from the bankruptcy court. 

Further, there is a qualitative difference between failing to list a cause of action on a 

Schedule B Personal Property form40—Plaintiff’s error here—and making an affirmative 

misrepresentation to the court. Plaintiff simply made a mistake. Thus, judicial estoppel does not 

apply. 

c. Plaintiff’s allegations are sufficient to make out a prima facie case. 

Defendant also argues that Plaintiff has failed to make out a prima facie case under Title 

VII because she cannot show that “but for” her participation in protected activity, she would not 

have suffered an adverse employment action.41 Essentially, Defendant argues that because Plaintiff 

did not make such a showing in her OCRC claim, she cannot do so here.42 

This Court disagrees. As discussed above, the results of Plaintiff’s OCRC proceeding are 

not binding here. Further, the timeline and Plaintiff’s allegations, taken as true, are sufficient to 

make out a prima facie case.  

IV. CONCLUSION  

For the reasons above, this Court DENIES Defendant ECPL’s motion for judgment on the 

pleadings.  

 

 IT IS SO ORDERED. 

 

 

 

 

Dated:  September 2, 2016            s/         James S. Gwin            

               JAMES S. GWIN 

               UNITED STATES DISTRICT JUDGE 
                                                           
39 See Bankr. Doc., No.07-14092. 
40 Doc.4-11 at 11, Question 21. 
41 University of Texas Southwestern Medical Center v. Nassar, 570 U.S. ____, 133 S. Ct. 2517, 2533 (2013). 
42 Doc. 4 at 14-16. 

https://ecf.ohnd.uscourts.gov/doc1/14118414473
https://1.next.westlaw.com/Document/I44d469fddcbc11e2a160cacff148223f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=133+S.+Ct.+2517
https://ecf.ohnd.uscourts.gov/doc1/14108414462

