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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

LYNDA ANN PERRY, Case No. 1:16 CV 1848
Plaintiff,
V. MagistratdudgeJamesR. Knepp,ll

COMMISSIONER OF SOCIAL SECURITY,

Defendant. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

Plaintiff Lynda Ann Perry (Plaintiff”) filed a Complaintagainst the Commissioner of
Social Security (“Commissioner”), seeking judigi@view of the Commissioner’s decision to deny
disability insurance benefits (“DIB”) pursuato 42 U.S.C. § 405(g). (Doc. 1). The parties
consented to the jurisdiction of the undersigmedccordance with 28 U.S.C. 8§ 636(c) and Local
Rule 72.2(b)(1). (Doc. 16). For the followirrgasons, the Court affirms the Commissioner’s
decision.

PROCEDURAL BACKGROUND

Plaintiff filed an application for DIB inSeptember 2012, alleging disability as of
September 24, 2012(Tr. 116). The Social Security Admgtiation denied the claim initially and
upon reconsideration. (Tr.7, 81). Plaintiff then filed a requefstr an administrative hearing and,

on November 21, 2014, an administrative law ju@@d.J”) conducted a hearing. (Tr. 30-54).

1. The Commissioner points out the AlJhis written decision, incoectly states Plaintiff alleged
an onset date of April 1, 2014. (Tr. 15). Plaintifideged onset date of disability of September
24, 2012, is incorrectly listed as tdate the application was filetd. Plaintiff does not allege
prejudicial error from this appary incorrect date and, even sbis clear from the record the
ALJ considered evidence starting with 20%2eTr. 19-23, 26-29.
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Following the hearing, at which &htiff (represented by counsed)nd a vocational expert (“VE”)
testified, the ALJ issued an unfavorable decisi@r. 15-25). This decision became final when
the Appeals Council denied Plaintiff's requéstreview. (Tr. 1); 20 C.F.R. 88 404.955, 404.981.
Plaintiff now seeks judiail review. (Doc. 1).

FACTUAL BACKGROUND

Personal Background

Plaintiff's birth date is November 1, 1968)d she was 45 years old on the alleged onset
date of disability. (Tr. 55). She completed ninth grade and has past work experience as a nursing
assistant. (Tr. 61-62%ee alsalr. 33 (testimony that Plaintitfid not complete tenth grade).

Administrative Hearing

Plaintiff's Testimony

Plaintiff was 48 years old onehhearing date. (Tr. 33). Skestified that since 1997 she
had worked as a nursing assistétht She stated she had coronary artery spasms, a pacemaker, H.
Pylori, obstructive sleep apneaydasevere arthritis in her le$houlder that prevented her from
holding her hand over her head. (Tr. 33-34). Shdiegsshe quit smoking garettes in 2011 (Tr.
37), and had lost 40 pounds in the ninenths prior to the hearing (Tr. 38).

She testified the CPAP machine for her obsivecsleep apnea “d[id] its job”, but added
“in the last couple of years it just really doesnadke a difference anymore.” (Tr. 34). With regard
to her shoulder pain, she stated she wasindé¢rgoing physical or ocpational therapy, but had
received a cortisone shot and the orthopedigexan recommended surgery. (Tr. 35). When ask
whether she could “put [her] ledirm out and bring something [teer]”, she responded, “[n]ot all
the way.”ld. For her coronary artery spasms, she todkt‘af channel blockers and beta blockers

and everything to kind of help witihe pain []”, but it did not heldd. Plaintiff noted she had an



“attack”, resulting in debilitatingain, every day, and sometimesdeva day. (Tr. 35, 39). During
these “attacks” she had difficulty breathing anduld fall to the floor.(Tr. 41). She added,
“nitro[glycerin] helps, but once | take the mifglycerin], the pain goes away, but then I'm
exhausted for about three or four hours . . . anve laareal bad . . . nitro[glycerin] headache —".
(Tr. 36;see alsdlr. 39). She stated a pacemaker was intpthto help to increase her heart rate,
which was lowered by her medications. (Tr. 36).

On an average day, Plaintiff would prepaféght” breakfast for her husband and then go
back to bedld. She would then get back up around 10:@® and “come downstairs, drink coffee,
fiddle around a little bitwatch TV, and get [herself] a bite loihch and watch more TV.” (Tr. 36-
37). She estimated she could sit for a couple ofhaua time and would then need to get up and
move around due to swelling her legs and feat. 3T, 41). She ran the vacuum cleaner “maybe
once a week” and her husband did the laundry bechesavas unable to use the stairs down to
the basement. (Tr. 37). She also enjoyed watdinengrandchildren play, babuld not “play with
them too much anymore” because should wouldiett of breath. (Tr. 381). Plaintiff did not
go out alone for fear she woubdve an “attack”. (Tr. 40).

Plaintiff testified her cardiologt, Frederick A. Heupler, M.Dadvised her to stop working
in 2010, but after her disability claim was dashishe continued working until September 23, 2012.
(Tr. 39-40). She stopped working because sheumable to work four hours without having an
“attack” and would get sent home or to the hospital. (Tr. 40).

VE’s Testimony

The ALJ presented the VE with two hypothetiseenarios. The first had the following
limitations:

The first hypothetical person is female, yi&ars of age, leshan a high school
education, same work background as ifRiff]. This person can lift/carry 20
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pounds occasionally, 10 pounds frequently; siamd/walk six out of eight, can sit
six out of eight, two hours at a time. Witkgard to push/pulhever with the left,
frequently with the righ foot pedal constant.
This person can occasionally use a ramp or stairs, never a ladder, rope or a scaffold;
can constantly balance; constantlgagi, kneel and crouch, but only occasionally
crawl. With regard to @ching, and this is reachirmyerhead, none with the left,
frequent with the right; parall to the floor, occasionalith the left, frequent with
the right; handling, fingering, and feeling are all constant.
Visual capabilities and communication skiave no limits, they're all constant.
This person should avoid high concentratiohkeat, cold, smoke, fumes, dust, and
pollutants. As | said, that’'s in higboncentrations. And should avoid entirely
dangerous machinery and unpragecheights. And that's it.
(Tr. 43-44).
The VE determined the individual could npérform Plaintiff’'s past work, but could
perform the positions of Cashier Il, Merchandise Marker, and Information Clerk. (Tr. 44-45).
The second hypothetical was the same as thedixsept that the indidual could: lift or
carry ten pounds occasionally and up to ten poursdgiéntly; stand or walk for two out of eight
hours in an eight-hour workdagnd sit for six out of eight hosiin an eight-hour workday, two
hours at a time. (Tr. 45). The VE determinedititBvidual could perform the jobs of Document
Preparer, Order Clerk, and Table Worker. (Tr. 45).
ALJ Decision
In a written decision dated January 28, 20150\kh made the following findings of fact

and conclusions of law:

1. The claimant meets the insured statugineements of the Social Security Act
through December 31, 2017.

2. The claimant has not engaged in sutiséhgainful activity since April 1, 2014,
the alleged onset date.

2. As noted above, this date appears to be an &iaintiff's alleged onset date of disability is
September 24, 2012. (Tr. 55).
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3. The claimant has the following severe impairments: coronary artery spasms,
angina, bradycardia, status post pacemakplantation, osteoarthritis of the
left shoulder, H. Pylori, sleeplegded breathing disorder and obesity.

4. The claimant does not have an impairmantombination of impairments that
meets or medically equalke severity of one of the listed impairments in 20
CFR Part 404, Subpart P, Appendix 1.

5. After careful consideration of the entmecord, | find that ta claimant has the
residual functional capacity to performdsatary work as defined in 20 CFR
404.1567(a) except she is limited tdting and/or carrying 10 pounds
occasionally and up to 10 pounds frequently. She can stand and/or walk 2 hours
in an 8-hour workday and sit for 6 hours in an 8-hour workday, 2 hours at a
time. The claimant can never push/pull with the left upper extremity but can do
so frequently with the right upper eeinity. She can constantly operate foot
pedals with the lower extremities. Tokaimant can nevaslimb ladders, ropes
or scaffolds, but can ocdasally climb ramps or sirs. She can constantly
balance, stoop, kneel and crouch but only occasionally crawl. She can never
reach overhead with the left upper extremity but can frequently do so with the
right. The claimant can reach parallelttee floor occasionally with the left
upper extremity but frequently with thight upper extremity. The claimant can
constantly handle, finger and feel witle bilateral upper extremities. She has
no limits with respect to visual capéties and commumiation skills. The
claimant must avoid concentration$ heat, cold, smoke, fumes, dust and
pollutants. She must avoid entireijangerous machines and unprotected
heights.

6. The claimant is unable to perfn any past relevant work.

7. The claimant was born on November 1, 1966 and was 47 ysiais old, which
is defined as a younger individual a¢®-49, on the alleged disability onset
date.

8. The claimant has a limited education and is able to communicate in English.

9. Transferability of job skills is not material to the determination of disability
because using the Medical-Vocationalé&as a framewkrsupports a finding
that the claimant is “not disabled,” whet or not the claimant has transferable
job skills.

10.Considering the claimant's age, education, work experience and residual
functional capacity, therare jobs that exist isignificant numbers in the
national economy that the claimant can perform.

3. It appears this is alsodorrect. Plaintiff was 45 years old on September 24, 2012, her alleged
disability onset dateéSeeTr. 55.
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11.The claimant has not been under a disghitis defined in the Social Security
Act, from April 1, 2014} through the date dhis decision.

(Tr. 12-25) (internal citations omitted).

Relevant Physical Medical Eviderice

A December 2009 stress test revealed “[@hgonovine test for coronary artery spasm is
positive” and that Plaintiff had one artery w% obstruction and one with 99%. (Tr. 175).
Cardiologist Frederick A. Heupt, M.D., began treating Plaifftwith high doses of calcium-
channel blockerdd. The record reveals Plaintiff mademerous complaints of angina, usually
lasting a few minutes, sometimes up to fifteenutes, usually relievely nitroglycerin. (Tr. 171,
175, 184, 190, 214, 227, 412, 419, 618, 630).

In April 2011, Plaintiff complained of increiag chest pain (“Over the several days, has
had 2-3 episodes requiring nittggerin []”), which was relieved by nitroglycerin with “some
residual chest pressure.” (Tr. 412). She alsorted@about one episode of stabbing pain every 2-
3 weeks, lasting for “minutesld. Plaintiff was admitted to the hospital, and later discharged after
medication adjustments resulted in heingepain-free for two days. (Tr. 412-13).

Plaintiff had an appointment with Dr. HeuplarOctober 2011, for cdrac evaluation. (Tr.
183). Her chest pain was “resolved on amlodipine, verapamil, and diltiazdmShe was
“tolerating” increased doses diltiazem, but rported headachekl. An EKG was “not changed”

from a prior EKG in April 2011, anditroglycerin relived Plaintiffs pain “completely”. (Tr. 184).

4. Once again, this date is incorrect. Plaintiffgdié disability as of Sgember 24, 2012. (Tr. 55).

5. Exhibits 23F and 24F (Tr. 639-45) were sitbted for the first time to the Appeals Council.
Because they were not before the ALJ, the Cioets not consider them herein. When the Appeals
Council declines to review afiLJ’s decision, the ALJ’s desion becomes the Commissioner’'s
final decision.Cotton v. Sullivan2 F.3d 692, 696 (6th Cir. 1993).
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Dr. Heupler assessed Plaintiff with: (1) SND with mild coronary obstructions”; (2)
“[slymptomatic coronary artergpasm with no EKG changes, asponsive to large dose calcium
blocker therapy”; and (3)yperlipidemia. (Tr. 185).

Later in October 2011, Plaintiff saw Dr. Mirfzhung, M.D., complaining of chest pain,
“usually” relieved by nitroglycen, fatigue, and shortness dreath. (Tr. 618). A physical
examination revealed a reguladnt rate and rhythm. (Tr. 620).

Plaintiff saw Dr. Heupler in December 2011 gaaining of daily angina, but adding she
was “definitely doing bett& after an increase in amlodipine @$Tr. 189-91). Plaintiff described
shooting and “clenching” pain, “always relievbyg one [nitroglycerin] wthin 5 minutes.” (Tr.
190).

Plaintiff was hospitalized the following mdntin January 2012, due to increased chest
pain after reducing her amlodipine dose becaisavelling. (Tr. 195-96). Her pain decreased
after the dose was increaset, and she was discharged with agfiosis of chronic stable angina
(Tr. 199).

In March 2012, Plaintiff had a follow-up apptinent for her chest pain. (Tr. 211). Her
daily pain was “partially contited with large dose calcium bloalgd. (Tr. 214). Dr. Heupler noted
Plaintiff's pain was “usually relieveby [nitroglycerin] in [a] few minutes’ld.

Plaintiff went to the emergency room in #2012, complaining of increased sharp chest
pain, which was improved with nitroglycerin. (T427). Prior to that, her condition was noted to
be “fairly well-controlledover the past [two] monthstd. Her medication was adjusted and she
was observed overnight. (Tr. 228-29).

Plaintiff had a negative ergonovine testéoronary spasm in August 2012. (Tr. 177, 428-

29). The purpose of the test “wasske if her chest pain is likely to be due to coronary spasm, in



spite of the calcium blocker therapy.” (Tr.7d7 She had normal coronary arteries, and was
negative for chest pain/discomfaoftr. 177, 428-29)Because the test was negative, Plaintiff was
advised to “explore Gl source ofett discomfort, especially[] in@w of her history of H. Pylori,
gastritis, and esophagitmresponsive to therapyld. She was started on Nexium. (Tr. 177, 428-
29). Dr. Heupler noted Plaintiff's H. Pylori was the likely cause ofreéeent chest pain. (Tr. 428).

Also in August 2012, Plaintiff had a followp visit. (Tr. 171). Dr. Heupler noted
“[nitroglycerin] always relieves [Plaintiff's] chépain”, which “last[ed] for a few minutes, up to
10 to 15 minutes.id. At an appointment in November 2012was again noted Plaintiff's chest
pain “relieved with nitroglycerimn minutes” but she “occasionaltgquire[d] two nitroglycerin.”
(Tr. 419).

Plaintiff was admitted to the hospital frodecember 29, 2012, to January 5, 2013, for
chest pain. (Tr. 449-53). During that tinsée had a pacemaker implanted. (Tr. 450).

In February 2013, a follow-up appointment, Rtdi complained of “sharp pokes” in her
chest “possibly related to position [of the pacemakef particularly to exertion”, and “tightness”
in her chest near the pacemaker. (Tr. 502n&d S. Oommen, M.D., decreased the pacemaker
output and believed the sharp paink@n chest were “related to the-down of the suture sleeves
[]” and would continue to improve with timéd.

Plaintiff was again admitted to the hospitalm March 14 to 16, 2013, with “severe chest
pain with known [c]oronary spasm”. (Tr. 536).éSétated the pain was 10/10 and “felt like a[n]
elephant was sitting on her chest”. (Tr. 537). BKWG did “not seem to bé&o[o] different from
some other EKG’s she has had in the past’. $88). Her medication des were increased and
she was discharged with no pain. (Tr. 5838). At a follow-up appointment on March 21, 2013,

Dr. Heupler noted that she had remained anfyea following her discharge from the hospital.



(Tr.511-12). Dr. Heupler noted: “now, her angina appears well controlled with high-dose calcium
blocker therapy”. (Tr. 514).

Plaintiff underwent a stress echocardiogramitedtine 2014. (Tr. 612). The test was non-
diagnostic because it was terminated at 6.0 Méifesto complaints of shortness of breadhIt
revealed normal sinus rhythm during stress, noBiiasegment response to stress, normal left and
right ventricular size and fution, and an ejection fractioof 68% +/- 5%. (Tr. 614). ST
abnormalities were present at rédt.Plaintiff’'s functional capacity was 4.3 METSs. (Tr. 601).

On November 3, 2014, Plaintiff had a follow-up appointment with Dr. Heupler. (Tr. 630).
He noted that while Plaintiffcontinued having her angina am daily basis, it responds to
[nitroglycerin] []” and “goes away rapidly’ld. He also noted that an increase in pacemaker rate
had “helped with [Plaintiff's] physical activityId. Dr. Heupler's impression was:

1. Resistant coronary artery spasm,maximal medical therapy now; It may be
that her chronic H. Pylori infection tsiggering and aggrating her coronary
spasm; she has daily angina at respoads to [nitroglycerin]. | have advised
her not to return to work, which seems to aggravate her chest pain.

Drug-resistant H. Pylori; | discussedghvith Dr. Brizendine recently][.]

Chronotropic Incompetence with exertional dyspnea; symptoms improved
since her pacemaker rate is increased.

w N

(Tr. 633).

State Agency Reviewers

On November 19, 2012, state agency reingwphysician, Maureen Gallagher, D.O.,
M.P.H., determined Plaintiff could occasionally lift/carry twenty pounds; frequently lift/carry ten
pounds; stand/walk for about six hours in an elghir workday; sit for about six hours in an
eight-hour workday; was unlimited with regardoashing/pulling; and was unlimited with regard

to postural limitations, except thstte could never climb ladders, rgper scaffolds. (Tr. 60). Dr.



Gallagher considered Listing 4.04, but ultimatdtermined Plaintiff could perform a limited
range of light work. (Tr. 58, 60-61).

A second state agency physician, James Cacchillo, D.O., reviewed the record on June 6,
2013, and made identical findings, except thatcbecluded Plaintiff could frequently climb
ramps/stairs and occasionally crawl. (Tr. 70-72).

Dr. Heupler's Letter

Dr. Heupler drafted a letter onde 21, 2013, in which he stated:

[Plaintiff] is a patient with intractable coronary artery spasm that | have been

following in our outpatient department aet@leveland Clinic. In spite of maximal

medical therapy, she has been severatgpacitated and unable to work because

of recurrent chest pain. | recommend tehé should be on permanent disability

because of her intradike coronary spasm.

In the past six months, Mrs. Perry had a permanent pacemaker inserted for
bradycardia, but her symptoms persist.

(Tr. 542).
In a second letter, dated Namber 5, 2014, Dr. Heupler stated:

| evaluated [Plaintiff] here again in owutpatient department on November 3,
2014.

She is a patient with intractable coronary artery spasm that | have been following
in our Department of Cardiosaular Medicine here atétCleveland Clinic. In spite

of maximal medical therapy, she has bsewmerely incapacitad and unable to
work because of recurrent angina. | mcoend that she should be on permanent
disability because of néntractable coronary sgm and unstable angina.

She also has had a permanent pacemaker inserted for bradycardia, but her
symptoms persist.

(Tr. 578).

6. After the administrative hearing, Dr. Heuptéfered another opinion in a letter dated March
12, 2015. (Tr. 639-40). However, tlopinion was not before the Aland, as such, the Court does
not consider it herein.
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STANDARD OF REVIEW

In reviewing the denial of Social Sedyribenefits, the Court “must affirm the
Commissioner’s conclusions absent a determindtiat the Commissioner has failed to apply the
correct legal standards or hamde findings of fact unsupporteg substantial evidence in the
record.”Walters v. Comm’r of Soc. Sgt27 F.3d 525, 528 (6th Cir. 1BP “Substantial evidence
is more than a scintilla of evidence but less than a preponderance and is such relevant evidence as
a reasonable mind might accept as adequate to support a conclBsieeny v. Sec’y of Health &
Human Servs966 F.2d 1028, 1030 (6th Cir. 1992). The Cassmner’s findingsas to any fact
if supported by substantial eeidce shall be conclusiveMcClanahan v. Comm’r of Soc. Sec.
474 F.3d 830, 833 (6th Cir. 2006) (citing 42 U.S.CI0%(g)). Even if suliantial evidence or
indeed a preponderance of thedewmce supports a claimant’s position, the Court cannot overturn
“so long as substantial evidence also supports the conclusion reached by thedhes."v.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY

Eligibility for DIB is predicated on the existence of a disability. 42 U.S.C. 88 423(a),
1382(a). “Disability” is defined as the “inability to engage in any substantial gainful activity by
reason of any medically determinable physicainantal impairment which can be expected to
result in death or which has ladtor can be expected last for a contimous period of not less
than 12 months.”20 C.F.R. 8§ 404.1505(a)see also42 U.S.C. § 1382c(a)(3)(A). The
Commissioner follows a five-step evaliom process—found at 20 C.F.R. § 404.1520—to
determine if a claimant is disabled:

1. Was claimant engaged irsabstantial gainful activity?
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2. Did claimant have a medically determinable impairment, or a combination
of impairments, that is “severe,” whiés defined as onghich substantially
limits an individual's ability to perform basic work activities?

3. Does the severe impairment meet one of the listed impairments?
4. What is claimant’s RFC and camiohant perform past relevant work?
5. Can claimant do any other work cmiesing her RFC, age, education, and

work experience?

Under this five-step sequential analysis, tlencant has the burderi proof in Steps One
through FourWalters,127 F.3d at 529. The burden shiftsthe Commissioner at Step Five to
establish whether the claimant has the RF@etdorm available worin the national economyd.
The court considers the claimant's RFC, agecation, and past work perience to determine if
the claimant could perform other wotl. Only if a claimant satisfies each element of the analysis,
including inability to doother work, and meets the duration regments, is she determined to be
disabled. 20 C.F.R. 88 404.1520(b)-fge also Walters 27 F.3d at 529.

DiscussiON

Plaintiff alleges the ALJ erred: (1) in his cilaitity determination; (2) by failing to give a
treating physician opinion controlling weight; &) by finding Plaintiff did not meet Listing 4.04
for variant angina. (Doc. 17, at 5-10). TR@®mmissioner responds the ALJ's decision was
supported by substantial evidenand should be affirmed. (Do2l, at 6-16). For the reasons
discussed herein, the Court @gs with the Commissioner.

Credibility Assessment

Plaintiff first argues the Al erred in his credibility assessment and determination by
failing to “adequately consideretentire record”, specifically byl) “miscontru[ing] the cause of
[Plaintiff]’s post-attack exhaustion as being dte the side effects of nitroglycerin”; (2)

considering Plaintiff's statement that an incee@s her pacemaker rate resulted in increased
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physical activity; and (3) improperly considering #féect of Plaintiff’'s ability to perform daily
activities. (Doc. 17, at 5). The Commissioner o#g}s: (1) substantial evidence supports the ALJ’'s
determination Plaintiff could perform sedamnt work because medication controlled her
symptoms; (2) the ALJ reasonably considered ffezieof Plaintiff’'s pacemaker; and (3) the ALJ
appropriately considered Plaintifftiily activities. (Doc. 21, at 6-16)

When making a credibility finding, the ALJ musiake a finding based on a consideration
of the entire record. SSR 96-7p, 1996 WL 374186,But, an ALJ is not bound to accept as
credible Plaintiff's testimony regarding symptor@ohen v. Sec’y of Dep’t of Health & Human
Servs, 964 F.2d 524, 529 (6t€ir. 1992). Analysis of allegedisabling symptoms turns on
credibility. SeeHickey-Haynes v. Barnharl16 F. App’x 718, 726-27 (6th Cir. 2004). “Because
of their subjective characteristics and the abseof any reliable témiques for measurement,
symptoms are difficult to prove, digpe, or quantify.” SSR 82-58, 1982 WL 31378, *1.

With regard to a claimant’s subjective symptoms, the regulations require an ALJ to
consider certain factors, inding: 1) daily activities; 2)ocation, duration, frequency, and
intensity of pain or symptoms; 3) precipitatiagd aggravating factors; 4) the type, dosage,
effectiveness, and side effects of any medicatirireatment, other thamedication, to relieve
pain; 6) any measures used to relieve pain;7arather factors concemg functional limitations
and restrictions due to pain or otlsymptoms. 20 C.F.R. 8§ 404.1529(c); SSR 16-3p, 2016 WL
1119029, at *7 (“[ijn addition to using all of the evidence to evaluate the intensity, persistence,
and limiting effects of an individual’'s symptoms, we will also use the factors set forth in 20 CFR
404.1529(c)(3) ... ."); SSR 96-7p, 1996 WL 3741863 (“20 CFR 404.1529(c) . . . describe[s]

the kinds of evidence, including the factors below, that the adjudicator must consider in addition
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to the objective medical evidence when assessing the credibility of an individual’s statefnents”).
Although the ALJ must “consider” tHisted factors, there is nogeirement that the ALJ discuss
every factorWhite v. Comm’r of Soc. Seb72 F.3d 272, 287 (6th Cir. 200®pberts v. Astrye
2010 WL 2342492, at *11 (N.D. Ohio).

Accordingly, “subjectivecomplaintsmay support a finding of disability only where
objective medical evidence confirms the severity of the alleged symptdfoskiman v. Comm’r
of Soc. Sec105 F. App’x 794, 800-01 (6th Cir. 2004) (citiBtankenship v. Bower874 F.2d
1116, 1123 (6th Cir. 1989)). However, where theeotiye medical evidence fails to confirm the

severity of a claimant’s subjective allegation®g &LJ “has the power and discretion to weigh all

7. The undersigned notes Plaintiffferences SSR 16-3p, 2016 WL 1119029, and the
Commissioner references both SSR3p6and SSR 96-7p, 1996 WL 374186. The former
supersedes the latter, however, its effectite daMarch 2016 post-datehe ALJ's January 2015
decision. Neither party directlgddresses the issue of wiat SSR 16-3p should be applied
retroactively. District courts within this Cirduhave disagreed regarding the retroactivity of SSR
16-3p and the Sixth Circuit banot decided the issue.

Those courts applying SSR 16-3p retroactively halied on the fact that SSR 16-3p’s purpose
was clarification, rather than chan@ee, e.gSypolt v. Berryhill2017 WL 1169706, at n.4 (N.D.
Ohio) (applying SSR 16-3p retroaatly). Those courts declining &pply SSR 16-3p retroactively
have relied upon prior Sixth Circuit statementgareling retroactivity in social security casgse,
e.g., Murphy v. Comm’r of Soc. Se?016 WL 2901746, at n. 6 (E.D. Tenn. May 18, 2016)
(declining to apply SSR 18p retroactively) (citinginter alia, Cruse v Comm’r of Soc. Seb02
F.3d 532, 541-42 (6th Cir. 2007) (“We are not awdrany constitutional or statutory requirement
that the Administration apply its [newly effeativpolicy interpretation rulings to appeals then-
pending in federal courts, absent, of coursep@st factor or due prose concerns not present
here.”); Combs v. Comm’r Soc. Sed59 F.3d 640, 642 (6th Cir. 2006) (“The [Social Security]
Act does not generally give the SSA the potegpromulgate retroaiete regulations.”)).

The Sixth Circuit, while declimig to reach the retroactivity issuhas characterized SSR 16-3p as
merely eliminating “the use dhe word ‘credibility’ . . . to‘clarify that subjective symptom
evaluation is not an examination anf individual’'s character.’Dooley v. Comm’r of Soc. Sec
656 F. App’x 113, 119 n.1 (6th Cir. 2016). The undgred finds it unnecessary to decide this
issue, as it is “largely academic he@bddard v. Berryhill 2017 WL 2190661, at *20 (N.D.
Ohio). Both SSR 16-3p and 96-7p refer to the stgp process describatbove, and the factors
listed in 20 C.F.R 8§ 404.1529(c). &any event, the Court’'s evaluati of Plaintiff's credibility
argument herein would be the same applying either SSR 16-3p or SSR 96-7p.
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of the evidence and to resolve the digant conflicts in the administrative
record.”ld. (citing Walters 127 F.3d at 531).

In this respect, it is recognized that #kJ’s credibility assessment “must be accorded
great weight and deferencéd:. (citing Walters 127 F.3d at 531%ee alsddeston v. Comm’r of
Soc. Se¢.245 F.3d 528, 536 (6th Cir. 2001) (quotiMgers v. Richardsqm71 F.2d 1265, 1267
(6th Cir. 1972) (“[i]t [i]s for the [Commissionednd his examiner, as the fact-finders, to pass upon
the credibility of the witnessesd weigh and evaluate their testiny”)). It is not for this Court
to reevaluate such evidence anew, andosg las the ALJ's determation is supported by
substantial evidence, it must stand. The ALJ foRlahtiff's subjective allegations to not be fully
supported, a finding that shouldt be lightly disregarde&eeVarley v. Sec’y of Health & Human
Servs,. 820 F.2d 777, 780 (6th Cil987). In fact, athe Sixth Circuit has stated, “[w]e have held
that an administrative lavwuglge’s credibility findings a&r virtually unchallengeableRitchie v.
Comm’r of Soc. Sec540 F. App’x 508, 511 (6th Cir. 2013) (citation omitted).

Here, the ALJ appropriately explained the two-step process for énglsgmptoms. (Tr.

19) (citing 20 C.F.R. § 404.1529). He determiiddintiff's impairments could reasonably be
expected to cause her symptoms, but that heans&atits concerning the “intensity, persistence and
limiting effects of these symptoms avet entirely credile”. (Tr. 19).

First, the Court finds the ALJ appropriately considered the extent Plaintiff's symptoms
were side effects of her pregatron medication. The ALJ noted:

The claimant testified that she hasamary artery spasms for which she takes

Nitroglycerin. She testified that the medica makes the pain go away but that she

is exhausted for 3-4 hours. However, when she saw Dr. Heupler in November 2014,

she did not endorse fatigue or exhaustsecondary to the nitroglycerin. She

reported that the angina responds torieoglycerin and rpidly goes away but

mentioned no side effects.

(Tr. 23) (citing Tr. 630).
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Indeed, at the hearing Plaintiff testifiadtroglycerin relievedher pain, but caused
exhaustion. (Tr. 36) (“And the nitro[glycerin] hslpbut once | take thatro[glycerin] the pain
goes away, but then I'm exhausted for about three or four hours, and have a real bad, you know,
nitro[glycerin] headache and - -".). However, afollow-up appointment with Dr. Heupler in
November 2014, she did not mention any siffecées caused by her medition. He noted that
since Plaintiff's last appointment in July 2014héshas continued havirfter angina on a daily
basis, it responds to [nitroglycerin]. Her anggaes away rapidly with & [nitroglycerin].” (Tr.
630). Pursuant to 20 C.F.R. § 404.1529(c)(iv),Ard should consider “[tlhe type, dosage,
effectiveness, and side effects of any medicatiatejanant] take[s] or haviaken to alleviate [the
claimant’s] pain or other symptws”. Thus, the ALJ did not err idiscussing and considering the
side effects of Plaintif§ medication in his subjective complaint analysis.

Plaintiff, however, asserts her exhaustion and peere related to the angina, rather than
the medication used to treat, citing a November 2tment note in which she stated a headache
caused by the nitroglycerin was mdrearable than the ekt pain itself. (Tr. 183). Regardless of
the source of the pain, Plaintiff's cite to one instance of a subjective @pdrest pain in the
record from 2011, does not show error in the ciigtyildetermination. Moreowve Plaintiff fails to
show how the record suppotisr subjective complaintd disabling chest pain.

In fact, substantial evidence ihe record supports the ALXetermination that Plaintiff
could perform sedentary woreeTr. 184 (November 2011 treatment note showing a resolution
of Plaintiff’'s chest pain with nitroglycerin};r. 412 (April 2011 emergency room record showing
Plaintiff's chest pain was relieved by nitroglyicgrwith “some residual ast pressure”); Tr. 175
(August 2012 treatment note stating Plaintiff's “angnlsided after intraconary [nitroglycerin]

and she had “no further angipain with increase in Norve; Tr. 171 (August 2012 treatment
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note stating Plaintiff's pain lastétbr a few minutes, up to 10 b minutes” and that nitroglycerin
“always relieves her chest pain”); Tr. 190@ecember 2011 treatment note in which Plaintiff
stated nitroglycerin “always lieed” chest pain “within [fiveminutes” and reported she was doing
better after a medication incss; Tr. 195-96 (January 2012 emergency room note showing
decreased chest pain with medication incrgabe 227 (April 2012 reaa noting Plaintiff's
condition had been “fairly well-controlled ovére past two months”); Tr. 511-14 (March 2013
treatment note stating Plaintiff's chest pain was resolved with a medication adjustment and her
chest pain was now “well controlled with highsdocalcium blocker thapy”); Tr. 618 (October
2014 record stating nitroglyceriasually relieves the pain W8; Tr. 630 (November 2014 record
showing Plaintiff's pain was “ragly” resolved with nitroglycerit). There are also instances in
the record of more significanthest pain, but it was usualkesolved with two doses of
nitroglycerin (Tr. 214419). But, even sdf, substantial evidence ondleed a preponderance of the
evidence supports a claimant’s position, the coumhotoverturn “so long asubstantial evidence
also supports the conclusion reached by the Alanes 336 F.3d at 477.

Second, the ALJ did not err in considering thffect of Plaintiff's pacemaker on her
physical activity and, thus, her RFC. Indedlde record reveals Ptaiff's physical activity
improved following an increase in the pacemaker. (@te 630). A treatment note dated November
3, 2014, from Dr. Heupler states: ¥DChung increased the pacemaker rate past week [sic], and
this helped with her physical activityld. A physical examination revesd trace edema, but a full
range of motion. (Tr. 632).

Plaintiff is correct thatimprovement in functioning doe®t necessarilyndicate normal
function” (Doc. 17 at 6), but, as the Commissiopeints out, the ALJ did not find Plaintiff had

normal function, but rather thateskwas limited to a less than fuinge of sedentary work (Doc.
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21, at 12).SeeSSR 96-9p (“An RFC for less than a frdinge of sedentary wiko reflects very
serious limitations resulting from an individuahsedical impairment(s) and is expected to be
relatively rare.”). Thus, the Couifihds the ALJ appropriately congickd the effect of Plaintiff's
pacemaker and appropriately considered the effidoer limitations in the RFC determination.

Third, the ALJ appropriately comered Plaintiff’'s daily activigs in his evaluation of her
subjective systems. The ALJ noted:

[T]he claimant’s activitiesf daily living do not suppow finding of disability. The

claimant cares for her own grooming. Shakes breakfast for her husband before

he goes to work. She makes a light luirfor herself. The claimant watches

television and runs the vacuum weeklye$hakes a light dinner. Furthermore, she

goes out when accompanied.

(Tr. 23).

Assessment of a claimanttaily activities isa factor an ALJ should consider when
evaluating the claimant’s subjective complair2f. C.F.R. 8§ 404.1529(c)(3). Here, the ALJ
appropriately considered Plaintgfdaily activities and concludedeghwere not consistent with a
finding of disability. Thes activities are consistent with ability to perform sedentary work
which requires “the ability to lift no more thd0 pounds at a time and occasionally to lift or carry
articles like docket files, tigers, and small tools.” SSR 9§; 1996 WL 374185, at *3. Thus, the
ALJ’s assessment is not in error.

Therefore, the undersigned finds the AL&wedibility determination reasonable and
supported by substantial evidence in the rectirds, therefore, “acarded great weight and

deference.Workman 105 F. App’x at 800-01 (citingvalters 127 F.3d at 531).

Treating Physician Rule

Plaintiff next argues the ALX®ed in his evaluation of the Dileupler’s opinion by failing

to provide “good reasons” for giving it less thaomtrolling weight. (Docl7, at 7- 9). Defendant
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responds that Dr. Heupler's statemis do not qualify as “medicapinions” under the regulations.
(Doc. 21, at 11-12).

Generally, the medical opinions of treating phigsis are afforded greater deference than
those of non-treatg physiciansRogers v. Comm’r of Soc. Se486 F.3d 234, 242 (6th Cir. 2007);
see als@SR 96-2p, 1996 WL 374188. “Because treating igigyss are ‘the medical professionals
most able to provide a detailddngitudinal picture of [a platiff's] medical impairment(s) and
may bring a unique perspective to the medical evidence that cannot inealitam the objective
medical findings alone,” their opinions arengeally accorded more weight than those of non-
treating physicians.Rogers 486 F.3d at 24Rjuoting 20 C.F.R. § 416.927(d)(2)).

A treating physician’s opinion is given “ceaotling weight” if it is supported by: (1)
medically acceptable clinical and laboratory diagiedsechniques; and (2) is not inconsistent with
other substantial evidea in the case recorwilson v. Comm’r of Soc. Se878 F.3d 541, 544
(6th Cir. 2004). The requirement to give controllimgight to a treating source is presumptive; if
the ALJ decides not to do so, he musivide evidentiary support for such a findind. at 546;
Gayheart v. Comm’r of Soc. Se€10 F.3d 365, 376-77 (6th C2013). When the physician’s
medical opinion is not granted controlling weighe ti_J must give “good reasons” for the weight
given to the opiniorRogers 486 F.3d at 24@uoting 20 C.F.R. 8 416.92%)(2)). “Good reasons”
are reasons “sufficiently specific to make cleaaty subsequent reviewers the weight given to
the treating physician’s opinion atite reasons for that weightWilson,378 F.3d at 544.

When determining weight and articulatiggod reasons, the ALJ “must apply certain
factors” to the opinionRabbers v. Comm’r Soc. Sec. Admb82 F.3d 647, 660 (6th Cir. 2009)
(citing 20 C.F.R. § 404.1527(d)(2)). These factors include the length of treatment relationship, the

frequency of examination, the nadtand extent of the treatmeatationship, the supportability of
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the opinion, the consistency ofetlopinion with the record as a whole, and the specialization of
the treating sourced. While an ALJ is required to delinea@od reasons, he is not required to
enter into an in-depth or “exhaustive factor-by-factor analysis” to satisfy the requireeent.
Francis v. Comm’r of Soc. Sec. Adm#il4 F. App'x 802, 804-05 (6th Cir. 201R}jen v. Comm’r
of Soc. Se¢561 F.3d 646, 651 (6th Cir. 2009ge also Nelson v. Comm’r of Soc. S&85 F.
App’x 462, 470 (6th Cir. 2006) (holding ALJ adequwpiddressed opinion bgdirectly attacking
both its consistency and supportaigilivith other record evidence).

Here, Dr. Heupler offered opimms regarding Plaiiifs impairments in two letters dated
June 21, 2013 (Tr. 542), and November 5, 2004 578) (following a November 3, 2014
appointmentseeTr. 630-38).

In the June 21, 2013, letter, Dr. Heupler stated:

Lynda Perry is a patient witimtractable coronary arteigpasm that | have been

following in our outpatient department aet@leveland Clinic. In spite of maximal

medical therapy, she has been severatgpacitated and unable to work because

of recurrent chest pain. | recommend tehé should be on permanent disability

because of her intradike coronary spasm.

In the past six months, Mrs. Perry had a permanent pacemaker inserted for
bradycardia, but her symptoms persist.

(Tr. 542).
In the November 5, 2014, letter, Dr. Heupler stated:

| evaluated Mrs. Lynda Perry here agaium outpatient department on November
3, 2014.

She is a patient with intractable coronary artery spasm that | have been following
in our Department of Cardiosaular Medicine here atétCleveland Clinic. In spite

of maximal medical therapy, she has bsewmerely incapacitad and unable to
work because of recurrent angina. | mcoend that she should be on permanent
disability because of héntractable coronary sgm and unstable angina.

She also has had a permanent pacemaker inserted for bradycardia, but her
symptoms persist.
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(Tr. 578).
The ALJ considered these opinions of Bleupler, but gave them little weight:

| have also considered the opinions of Dr. Heupler renderedune 21, 2013,
November 3, 2014nd November 5, 2014, bgives [sic]them little weigh{citing
Tr. 543 578, 633]. H®pined that the claimamshouldbe on permanent disability
because of her intractable coronapasmsand unstablengina.The first issue to
be addresseds thata finding thatanindividual is or is not disabled is finding
reserved to th€ommissionepursuant to the regulations. Netkte doctoropined
that the claimanshould be found disabled in part due to the unstablangina.
However,he noted in March 201®hatthe anginavaswell controlled with high-
dose calciumblocker therapy (Exhibit 11 F :26). Moreovéis clinical notes
from November 3, 2014ndicatethe angina responds to nitroglycerin and rapidly
goes away (Exhibi22F:2). Dr. Heupler wrot¢hat the claimant haspermanent
pacemaker inserted for her byadrdia, but hesymptomsperast (Exhibit 12F:2
14F:2). Howeverhe doe not specify what symptomesontinueto persist.When
the claimantsawthe doctoy after the pacemaker had been adjusteite had
dyspnea orexertion with walking ondight of stairs.| haveaccounted fothisin
the residual functional capacity by limiting her to climbing rampsstairs only
occasionally. She does not have angimdnen climbing stars (Exhibit 22F:2).
Furthermore, physical examination revealed only tracedemain the lower
extremities(Exhibit 22F:4). Moreoverthe claimanteported thaincreasingthe
pacemaker rate helped with physical actiyExhibit 22F:2). As such, I give little
weight tothe doctor’s opinions.

(Tr. 22-23).

First, the ALJ appropriatelgliscounted Dr. Heupler's aaments regarding Plaintiff's
disability status. Medical opiniorsre statements from physiciaregarding the severity of an
individual's impairments and ¢hmost that individual can dtilo despite the impairments,
including any potential restrictions. 20 C.F8§&404.1527(a). “A statement by a medical source
that you are ‘disabled’ or ‘unable to work’ daest mean that [the Commissioner] will determine
you are disabled.” § 404.1527(d). Rather, these op#are issues resen/to the Commissioner
and an ALJ is not required to give these ammsi controlling weighor special significancdd.;
see also Nejat v. Comm’r of Soc. $889 F. App’x 574, 578 (“Although physicians opine on a

claimant’s residual functional cagpity to work, ultimate rgmnsibility for capacity-to-work
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determinations belongs to the CommissionerBecause the disability determination is
specifically reserved for the Conmssioner, Dr. Heupler's statememegarding Plaintiff's ability

to work do not qualify as “medical opinions” ane thLJ was not required give them controlling
weight. Furthermore, it is arguaihat the letters do not even tifiyaas medical opinions because
they do not discuss functional limitations, see@B.R. § 404.1527(a)(2), and are therefore not
entitted to deference by the ALJsee Allen 561 F.3d at 651 n.3 (noting that
statements that do not addressdpecific extent of limitations “appe to be outside the scope of
‘medical opinions’ as defined in 20 C.F.R. § 404.1527(a)(2)").

Second, the ALJ appropriately discounted Dr. Heupler's opinions because medical
evidence shows Plaintiff's angina was well-cohé@ with medication and treatment. Indeed,
treatment notes reveal Plaintiff's angina weall-controlled with ahigh-dose calcium blocker
therapy, (Tr. 514) (Mrch 2013 treatment note), and rapidisolved with nitroglycerirsee, e.g.

(Tr. 630) (November 2014 treatment note). Altho&ggntiff points to contradictory evidence in
the record, as noted above, even if substantideace or indeed a preponderance of the evidence
supports a claimant’s position, the court canmgrturn “so long as substantial evidence also
supports the conclusion reached by the Alldries 336 F.3d at 477.

Third, the ALJ noted that to the extent Plaintiff's persisting symptoms interfere with her
ability to perform work functions, he accounted the limitations in his RFC determination. He
mentioned that even after Plaintiff's pacemakes adjusted, she experienced dyspnea, but not
angina, when climbing a flight of stairs (Tr. Z2iting Tr. 630); had only trace edema in her lower
extremities (Tr. 22) (citing Tr. 632); and had isased physical activity after the pacemaker rate
was increased (Tr. 22-23) (Tr. 630). The ALJ stdtediccounted for these identified limitations

by limiting her to only occasional climbing of ramps and stairs. (Tr. 28also Tr. 18 (RFC
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determination noting Plaintiff can occasionally clinalmps or stairs). Furthermore, the ALJ noted
that while Dr. Heupler stateRlaintiff's symptoms persisted after she received a permanent
pacemaker, he failed to specifically explanhich symptoms persisted and any functional
limitations they caused. Importantly, ALJs are ontyuieed to give deferece to medical opinions,
which discuss a claimant’s functional limitations. 20 C.F.R. § 404.1527(a(2y), 561 F.3d at

651 n.3.

Overall, the ALJ’s reasoning for discounting. Bfeupler’'s opinions speaks to factors of
supportability of the opinion and the consistentyhe opinion with the record as a whdk=e20
C.F.R. § 404.1527(d)(2). The ALJ’s opinion make=aclto subsequentviewers the reasoning
for assigning less than controlling weight to Bleupler’s opinions andhus, satisfies the “good
reasons” requirementVilson, 378 F.3d at 544. The ALJ did not erred in his treating physician
analysis.

Listing 4.04

Plaintiff argues she meets trexjuirements for Listing 4.04 bause she tested positive for
coronary artery spasm and reported daily magiDoc. 17, at 9-10). The Commissioner responds
the Listings regarding variant @ina do not require a finding a@fisability, but rather provide
guidance on evaluation of tieendition. (Doc. 21, at 12-15).

A claimant’s impairment must meet evergmlent of a Listing before the Commissioner
may conclude that she is disabled at Stegee of the sequential evaluation proc&e=20 C.F.R.

8 404.1520Duncan v. Sec'y of Health & Human Sen&Q]1 F.2d 847, 855 (6th Cir. 1986). The
claimant has the burden to proakthe elements are satisfid€ing v. Sec’y of Health & Human
Servs.,742 F.2d 968, 974 (6th Cir. 1984). Moreover,Ht]ourden of providing a . . . record . . .

complete and detailed enough to dadhe Secretary to make a diday determination rests with
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the claimant."Landsaw v. Sec'’y of Health & Human Serg93 F.2d 211, 214 (6th Cir. 1986). It
is not sufficient to come close toeeting the conditions of a Listin§ee, e.gDorton v. Heckler,
789 F.2d 363, 367 (6th Cir.1989) (Commissioner’siglen affirmed where medical evidence
“almost establishes a disitity” under Listing).

The Listings provide guidance to ALJs omnwhto evaluate certain medical conditions.
Section 4.00, Cardiovascular Systenscdsses variant angina. It states:

6. What is variant angina?

a. Variant angina (Prinzmetal’s anginasegpastic angina) refers to the occurrence
of anginal episodes at rest, especiallynight, accompanied by transitory ST
segment elevation (or, attimes, ST depregson an ECG. It is due to severe spasm
of a coronary artery, causing ischemiahad heart wall, and is often accompanied
by major ventricular arrhythmias, suchvastricular tachycardia. We will consider
variant angina under 4.04 only if you have spaé a coronary artery in relation to
an obstructive lesion of theessel. If you have an arrhythmia as a result of variant
angina, we may consider your impairment under 4.05.

b. Variant angina may also occur in theeatice of obstructive canary disease. In

this situation, an ETT willnot demonstrate ischemia. The diagnosis will be
established by showing the typical trangit8 T segment changes during attacks of
pain, and the absence of tlostive lesions shown by catheterization. Treatment in
cases where there is no obstructive coroulisgase is limited to medications that
reduce coronary vasospasm, such as calchemnel blockers and nitrates. In such
situations, we will consider the frequency of anginal episodes despite prescribed
treatment when evaluating yorgsidual functional capacity.

c. Vasospasm that is catheter-inducedrgucoronary angiography is not variant
angina.

20 C.F.R. Pt. 404, Subpt. P, App’x 1, § 4.00(E)(6).

If further analysis of variant angina isgessary based on the above, Listing 4.04 provides
that a claimant’s impairments museet the following requirements.

4.04 Ischemic heart disease, with chestcainfort associated with myocardial

ischemia, as described in 4.00E3, while on a regimen of prescribed treatment (see
4.00A if there is no regimen of prescribeeatment). With one of the following:
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A. Sign- or symptom-limited exercisestedemonstrating at least one of the
following manifestations at a workloadjuivalent to 5 METS or less:

1. Horizontal or downsloping demson, in the absence of digitalis
glycoside therapy and/or hypokalemia,tioé ST segment of at least -0.10
millivolts (-1.0 mm) in at least 3 consecutive complexes that are on a level
baseline in any lead (oth#ran aVR) and that have a typical ischemic time
course of development and resabuati (progression ofhorizontal or
downsloping ST depression with exeesi and persistence of depression of
at least -0.10 millivolts for at least 1 minute of recovery); or

2. An upsloping ST junction depressj in the absence of digitalis
glycoside therapy and/or hypokalemiaaimy lead (except aVR) of at least
-0.2 millivolts or more for at least 0.08 seconds after the J junction and
persisting for at leasthinute of recovery; or

3. At least 0.1 millivolt (1 mm) ST eVation above resting baseline during
both exercise and 3 or more minutesaxfovery in ECG leads with low R
and T waves in the leads demonstgithe ST segment displacement; or

4. Failure to increase systolic pressby 10 mmHg, or decrease in systolic
pressure below usual clinicasting level (see 4.00C2b); or

5. Documented reversible radionuclideeffusion” (thallium201 ) defect at
an exercise level equivaieto 5 METs or less;

OR

B. Impaired myocardial function, domented by evidence (as outlined under
4.00C3 or 4.00C4b) of hypokinetic, akineti,dyskinetic myocatial free wall or
septal wall motion with left ventricularesgtion fraction of 30 percent or less, and
an evaluating program physician, preferatg experienced in the care of patients
with cardiovascular disease, has conctutleat performance of exercise testing
would present a significant risk to the imidiual, and resulting in marked limitation
of physical activity, as demonstrated byidae, palpitation, dyspnea, or anginal
discomfort on ordinary physical activitgyen though the individual is comfortable
at rest;

OR

C. Coronary artery disease, demonstildiy angiography (obtained independent of
Social Security disabilt evaluation), and an evaluating program physician,
preferably one experienced in the car@atients with cardiovascular disease, has
concluded that performance efercise testing would prest a significant risk to
the individual, with both 1 and 2:
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1. Angiographic evidence revealing:

a. 50 percent or more narrowing of a nonbypassed left main
coronary artery; or

b. 70 percent or more narrowing of another nonbypassed coronary
artery; or

c. 50 percent or more narrowingviolving a long (greater than 1
cm) segment of a nonbypassexonary artery; or

d. 50 percent or more narrowing of at least 2 nonbypassed coronary
arteries; or

e. Total obstruction of &ypass graft vessel; and

2. Resulting in marked limitation of physical activity, as demonstrated by
fatigue, palpitation, dyspnea, or anginal discomfort on ordinary physical
activity, even though the individiiis comfortable at rest.
20 C.F.R. Pt. 404, Subpt. P, App’x 1, § 4.04.
Here, at Step Three of the analysis, the ALJ specifically considered Listing 4.04. (Tr. 17-
18). He noted:
With respect to listing 4.04he listing requires signs aymptoms at a workload
equivalent to five METS or lesddowever, on June 26, 2014, the claimant
underwent a stress echo and while she daimpd of shortness of breath, she
exercised at six METS. Moreover, the laftd right ventricles were normal in size;
she had a normal ejection fraction of 685%; and she had normal blood pressure
response to stress and normal ST segmespionse to stress (Exhibit 19F:4, 5). As
such, | do not find that the claimant meets the listing.
(Tr. 18).
Plaintiff first briefly argues her impairmenmeet the variant angina listing because she
had a positive test for coronary artery spasm experienced daily angina. (Doc. 17, at 9-10)
(citing Tr. 175, 618). This argument is unavailifidhe Code of Federal Regulations specifically
states that if a claimant has “spasm of a coroadsry in relation to an obstructive lesion of the
vessel”, then Listing 4.04 will be consideredeTALJ did just that, and clearly found evaluation

under Listing 4.04 appropriat8eeTr. 18 (evaluating Listing 4.04). lmer merits brief, Plaintiff

fails to explain how the ALJ’s analysis was in@et, and how she meets the specific requirements

26



of the Listing. It is Plaintiff’'sburden to show she meets a Listihgndsaw803 F.2d at 214, and
she fails to do so in her merits brfef.

However, in her reply brief, in responsdalie Commissioner’s argument, Plaintiff presents
evidence purporting to show she does indeeét the requirements of the ListiiggeDoc. 24, at
1-5; see alsdJnited States v. Crozig259 F.3d 503, 517 (6th Cir. 2001) (arguments made for the
first time in a reply briewill be considered ithey are responsive arguments). Plaintiff argues she
met Listing 4.04(B), requiring three separate &suit episodes, because she was diagnosed with
variant angina through a positive coronary artery spasm test in 2009. (Doc. 24, at 1-2). However,
“a diagnosis alone is not the same as an opiniainah individual has met the degree of severity
required for the condition to be presunmedbe disabling under a ListingSuthrie v. Astrug2011
U.S. Dist. LEXIS 154291, at *14 (S.D. Ohio) (citiNgung v. Sec. of Health & Human Ser925
F.2d 146, 151 (6th Cir. 1990)Yarley, 820 F.2d at 780. Importantly, vidn Plaintiff states her
impairments meet 4.04(B) because she has “hada deal more than the three required separate
ischemic episodes within a 12 month period” whach “not amenable to revascularization”, she
does not cite to record evidence supporting tesedion. (Doc. 24, at 3). She, therefore, has not

met her burden to show threpisodes pursuant to 4.04(B).

8. Plaintiff attaches her subsequent a@irbenefits to her merits bri€deeDoc. 17-1. However,
eligibility for DIB must be establised during the relevant time periddoon v. Sullivan923 F.2d
1175, 1182 (6th Cir. 1990). Because Plaintiff doesspetifically request a sentence six remand,
or effectively demonstrate how this evidence is either “new” or “material”, other than to state the
evidence contained within justifies a more mnetive RFC, the Court finds it unnecessary to
discuss. Plaintiff waives underdeveloped arguménc®herson v. Kelsey 25 F.3d 989, 995-96
(6th Cir. 1997) and, even so, a subsequent &blerdecision alone doest qualify as new and
material evidencéillen, 561 F.3d at 653ee also Wyatt v. Sec’y of Health & Human Sef/&!
F.2d 680, 685 (6th Cir. 1992) (“Evidence of a sujosmt deterioration or eimge in condition after
the administrative hearing is deemed immaterial.”).
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Furthermore, the ALJ found test results ia tecord revealed Priff's impairments did
not meet the requirements of 4.04(A). Plaintiff abdes this finding by gtag that “when she is
not having an angina attack, her coronary aseaire normal” (Doc. 24, at 3), thus, implying the
ALJ should have considered her medication regiBe=20 C.F.R. Pt. 404, Subpt. P, App’x 1, §
4.00(E)(6)(b) (“Treatment in caseghere there is no obstructiverooary disease is limited to
medications that reduce coronary vasospasm, asicalcium channel blkers and nitrates. In
such situations, we will consd the frequency of anginal epdes despite prescribed treatment
when evaluating your residual functional capacitylis argument is not persuasive because the
ALJ did consider Plaintiff's prescribed treatmhemcluded medication, and its effect on her
impairments in formulating his RFCGeeTr. 18-23 (thoroughly analyzing the evidence and
concluding, “the above residual functional cafyaassessment is supported by objective medical
evidence of record and takesdrconsideration the opinion evidenas well as the claimant’s
testimony, reports and allegations.”).

Plaintiff also argues, and attaches acadaarticles finding, that in cases where exercise
tolerance tests were “not performed with mead peak oxygen uptake”, as was the case here,
“estimated use of the patient’s use of oxygen isrofrossly incorrect.(Doc. 24, at 4). Indeed,
the regulations note that “ETTs without measureél O[2] provide only an estimate of aerobic
capacity” but provides for a mathematiegjuation to calculate exact amour@se20 C.F.R. Pt.
404, Subpt. P, Ap’px 1, 8 4.00(C)(5). Even so, mad appropriate for this Court to address the
accuracy, or inaccuracy, of this mealitest. Such analysis would constitute improper judicial fact
finding, and this Court’s role is simply totéemine whether the ALJ’s decision was supported by
substantial evidence. Moreover, while Plaintifhakts the veracity of thdET testing procedure,

she fails to address howrtimpairment met one of the other faequirements of Listing 4.04(A).
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Finally, it is unnecessary to address Listing 4.04(C) because, as the Commissioner points
out, it is applicable only in cases where the claiieas not undergone arercise tolerance test,
which is not the case hef®e€elr. 612-16 (treatment notes shogiPlaintiff underwent an exercise
tolerance test on June 26, 2014hus, Plaintiff has not met heurden to show her impairment
met or medically equaled any part Listing 4.04e ALJ’s Listing determination is supported by
substantial evidence.

CONCLUSION

Following a review of the arguments presentid@, record, and the applicable law, the
Court finds the ALJ’s decisiorupported by substantiavidence. Therefore, the Commissioner’s
decision denying benefits is AFFIRMED.

IT IS SO ORDERED.

s/James R. Knepp |
United States Magistrate Judge
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