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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

NATHANIEL CRAIG, CASENO. 1:16-CV-2503

)
)
Raintiff, )
)
V. )
) MAGISTRATE JUDGE
) KATHLEEN B. BURKE
COMMISSIONER OF SOCIAL )
SECURITY ADMINISTRATION, )
) MEMORANDUM OPINION & ORDER
Defendant. )

Plaintiff Nathaniel Craig (“Craig”) seeksglicial review of tle final decision of
Defendant Commissioner of Social Secu(i@ommissioner”) denying his application for
Disability Insurance Benefits (“DIB”). Doc. IThis Court has jurisdimn pursuant to 42 U.S.C.
8 405(g). This case is before the undersignedisfiate Judge pursuant to the consent of the
parties. Doc. 11.

For the reasons stated below, the decision of the CommissiokieFIRMED .

I. Procedural History

Craig protectively filed an application for Blon July 3, 2013, allegg a disability onset
date of October 2, 2009. Tr. 20, 192. He alledjedbility based on the following: degenerative
disc disease, high blood pressuwremplicated migraines withreke-like symptoms, blood clots
in legs and lungs, asthma, diadgtdifficulties from back surggrpinched nerves in back and
arthritis in back. Tr. 196. After denials by the state agencyligi(iTr. 107) and on
reconsideration (Tr. 119), Craig requesteddministrative hearing. Tr. 134. Prior to the
hearing, Craig amended his alleged onset afebruary 4, 2012. Tr. 191, 39. A hearing was

held before Administrativeaw Judge (“ALJ”) Jeannine Lesperance on August 25, 2015. Tr.
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38-67. In her November 24, 2015, decision (Tr320-the ALJ determined that there are jobs
that exist in significant numbers in the nationalremmy that Craig can perform, i.e. he is not
disabled. Tr. 31. Craig requestediew of the ALJ's decisioby the Appeals Council (Tr. 15)
and, on August 25, 2016, the Appeals Council e@mneview, making the ALJ’s decision the
final decision of the Commissioner. Tr. 1-4.

II. Evidence

A. Personal and Vocational Evidence

Craig was born in 1967 and was 46 years oltherdate his current application was filed.
Tr. 20, 42. A prior disability application wagnied on February 3, 2012. Tr. 22, 74-84. Craig
last worked as a semi-truck drivemd dock worker in 2009. Tr. 45-46, 60-61.

B. Relevant Medical Evidence

An MRI taken of Craig’s lumbar spine on March 23, 2010, showed a small focal disc
herniation at L4-5 posterolaterally on the rightthnsome focal neural foraminal encroachment.
Tr. 310. The L4-5 disc also had slightlgcreased signal intensity, suggesting some
degenerative disc dehydration, and showed minoalging that minimallyindented the dural
sac anteriorly. Tr. 310.

In the fall of 2010, John Collis, M.Dperformed a lumbar laminectomy with
foraminotomy on Craig. Tr. 253. On Decemtér 2010, Craig returned to Dr. Collis and
reported that his pain was unchanged. Tr. 2Z88.Collis remarked that Craig had developed
meralgia paraesthetica in his thighs: “Thés nothing to do with his surgery, but possibly
positioning.” Tr. 253. Dr. Collis believed th@traig had decompression “around the before

type-painful area” and recommendggidural injections. Tr. 253.



On September 21, 2011, Career Assessmeste®g, Inc., compiled a “comprehensive
vocational evaluation report” for Craig upomederral from the Bureau of Vocational
Rehabilitation. Tr. 254-275. During the evaluation, Craig reported chronic migraines that
occurred approximately 3-4 times a week arstield between 8 hours and two weeks and varied
in severity. Tr. 255. During a griaine he was unable to furartiand spent the duration lying in
a dark room with an ice pack. Tr. 255. He agperienced the following post-migraine effects:
slurred speech, numbness in his face and fing&rared vision, disorientation, and loss of
concentration. Tr. 255. He detailed his backadnjsta car accident iB003, his back surgery in
2010 which provided minimal relief, and continuing back and neck pain and stiffness and
numbness in his legs and 3-Aders on both hands. Tr. 255. eTieport concluded that Craig
had a “severe deficit in his ability to work environments reqring lifting, carrying, and
standing due to diagnosed back and ndereage, and standing, sitting, and walking
restrictions.” Tr. 260. Craig had a “moderdé#dicit in his abilityto meet schedules and
maintain good attendance, due to the diagnosgdame headaches and related effects” and “a
severe deficit in his ability to meet the demaatikigh performance work environments.” Tr.
260. He was assessed as functignoverall, on an average leviduggesting a relative ability
to function independently in most competitive eayphent environments at this time.” Tr. 259.
The report concluded that Craiig ‘a viable candidate for competitive employment at this time.”
Tr. 267 (emphasis in original).

On July 20, 2012, Craig saw neurologistiidm R. Bauer, Ph.D., complaining of
migraine headaches and chronic neck, midlawdback pain with radiculopathy. Tr. 326.

Craig reported that his migraines had been causm@g severe pain, but they were further apart

in time than previously. Tr. 32&de described his pain as 3Mth rest, 10/10 with activity,



and, at that visit, 8/10. Tr. 32&1is pain decreased with heagst, lying down, quiet, sitting,
medication and massage and increased with eclivity, standing, and walking. Tr. 328. Upon
exam, he had decreased neck extensionmiitth muscle tenderness in his trapezius and
moderate tenderness in his paracervical mustigg tenderness in hisioracic spine, a labored
range of motion in his lumbar spine, and synminat decreased arm and leg strength. Tr. 328.
Dr. Bauer diagnosed Craig with lumbar sprain sindin, neck sprain argirain, back pain, and
headache. Tr. 328. He prescribed Ultranpdkete, Vicodin, Topamax, Zanaflex, Trileptal,
and Flexeril. Tr. 328-329.

On October 17, 2012, Craig returned to Dr. Bauer for a follow up visit. Tr. 331. He
reported that his pain level was a 9/10. Tr. 3d8&.complained of headaches, back pain, muscle
cramps, muscle weakness, stiffness, and parasthesias. Tr. 332. Upon exam, he was in no acute
distress. Tr. 332. He had diminished reflexes and strength in his arms and legs and positive
straight leg raise sts. Tr. 333-334.

On September 4, 2013, Craig had a lundpame x-ray taken. Tr. 396. The x-ray
showed normal alignment, maintained disc spaces, no evidence of spondylolysis or
spondylolisthesis, mild facet arthropathy at theSBlevel, and an osiphyte arising from the
superior lateral endplate of L4 on tledt at the L3-4 level. Tr. 396.

On February 4, 2015, Craig visited general fitiacer Eric G. Prack, M.D., at the Fisher
Titus Medical Center. Tr. 465. Craig compkih among other things, of worsening bilateral
shoulder pain, left greater thaght, worsening radicular paintmhis posterior legs, worsening
headaches, and numbnessimfingertips. Tr. 465.

On March 17, 2015, Craig saw Adam J. Hedayd).lvat the pain management clinic at

the Fisher Titus Medical Centefr. 427-429. Craig complained of low and mid back pain, neck



pain and leg pain. Tr. 427. He rated his @0, described it as shaapd achy, and stated that
it got worse with sitting, stading, walking, climbing the stairswisting, lifting, pushing, pulling,
and cold. Tr. 427. He also complained of pares#isein his bilateral tghs, feet, hands, and, at
times, his face. Tr. 427Upon exam, Craig was alert, orientod attentive. Tr. 428. He had
severe tenderness to palpatemer his lumbosacral spine aextension, flexion and rotation
aggravated his pain. Tr. 428. He had positiv@git leg raise testing, depressed reflexes
symmetrically in his knees and ankles, and no teusitophy, fasciculations or spasms. Tr. 428.
His cervical spine showed positive facet lsedmaneuvers and some associated spasm and
some spasm in his thoracic spine. Tr. 428.hHe no radiculopathy in his upper extremities or
thoracic areas or signs of mgphthy. Tr. 428. Dr. Hedaya assed Craig with pain secondary
to “posterior laminectomy syndrome with posgibbme associated lumbar neuritis, lumbar
spondylosis,” and neck pain which “may leegndary to cervical spondylosis with some
associated cervical spasm.” Tr. 428. He mrdea lumbar MRI, a cervical and lumbar x-ray,
offered an epidural injection at the L3-fvel, and prescribed Norco. Tr. 428.

On April 22, 2015, Dr. Hedaya gave Craigaadal epidural sterdiinjection. Tr. 434.

On May 5, 2015, Craig saw Dr. Hedaya agaid meported some relief from his injection.
Tr. 430. He complained of parathesia in midtigreas of his body amdported that the pain
was primarily in his head, 8/10. Tr. 430. He alsported pain in his lower back and his neck
and into his shoulders. Tr. 438lis lower back pain was greaten the right side and it went
down into his thigh and knee. Tr. 43Be reported, “Medications and repositioning are
helpful.” Tr. 430. He had not gotten his MRIlaoy of his x-rays. Tr. 430. Dr. Hedaya again
ordered imaging tests and statkdt he would re-evaluate afteviewing these. Tr. 430-431.

The same day, Craig obtained x-rays afgpine. Tr. 436-437. The results showed



minimal marginal spurring at L3-4 in his lumbspine, mild thoracic smdylosis in his thoracic
spine, and a negative x-raylus cervical spine. Tr. 436-437.

On May 19, 2015, Craig returned to Dr. Hgdaomplaining of severe pain, 10/10,
described as stiff and throbbing and “unbebrdbTr. 432. His medication was somewhat
helpful. Tr. 432. He reported minimal relief frahe epidural injection, ated that he had not
felt well enough to start physical therapy, aedorted that “all areas of functioning are
deteriorating.” Tr. 432. Upon exam, he wastalenented and attentive. Tr. 432. He had
multiple tender points all over his body “consistent with fibromyalgia picture.” Tr. 432. He had
tenderness over his cervical, thoic and lumbar muscles, degpsed but symmetrical reflexes in
his upper and lower extremities, and an urasek@ble gait and station. Tr. 432-433. After
reviewing the recent x-rays and an MRI from @0Dr. Hedaya and assessed that Craig’s “pain
picture may be secondary to cervical fgoett syndrome, cervical spasm, cervicogenic
headaches,” and “the possityilof thoracic spongosis, lumbar spondylosis, lumbar disc
displacement.” Tr433. Dr. Hedaya saw “no imminerged for surgical evaluation,” and,
instead of another injection, preferred to see Rwaig did after a coursef physical therapy.

Tr. 433.

On June 9, 2015, Craig returned to Dr. Brack for a follow up visit. Tr. 520. Craig
reported being “very disappded in [his pain management] care.” Tr. 52 stated that his
migraine headaches were well controlled by his oadin, but that his back injections tended to
exacerbate his migraine headaches. Tr. 520.

On June 29, 2015, Craig saw Dr. Bauerddollow-up after his pain management
referral. Tr. 574. Craig statedathhe had increased pain due to pain management taking him off

all his pain medications. Tr. 574e rated his pain as 10/10, a 10 being the worst he has ever



felt. Tr. 574. Upon exam, Craig was in no acute distress and was oriented, awake and alert. Tr.
575. He had tenderness at L5-S1 near his surggea] a flattening of his lumbosacral curve,
positive straight leg raise testing, and reduced ankle reflexes. Tr. 576-577. He was restarted on
Norco and Ultram. Tr. 577. Dr. Bauer notede ‘b to recheck with [Bureau of Vocational
Rehabilitation] and if this fails he will be loalg at disability.” Tr. 577. Dr. Bauer wrote,
“functional capacity evaluation hagynificant limitations.” Tr. 577.

On September 4, 2015, more than a week @ftaig’s hearing with the ALJ, Craig saw
Amelia S. Prack, M.D., d@ischer Titus Medical CareTr. 553-554. The reason for his visit
was for continuing difficulty with low back pai#nd his application fadisability. Tr. 552.
Craig reported bilateral numbness of his antaterhl thighs, difficultywith position changes
due to low back pain, and an inability tofsit more than 15-20 minutes. Tr. 552. He also
reported that lifting objects exacerbates his problems and tinatitméted to carrying relatively
light objects. Tr. 552. He perted no other lower extremibyumbness and no lower extremity
weakness. Tr. 552. Upon exam, Dr. Prack notedGhaigy was in no appanedistress. Tr. 552.
He had some flattening of his lumbar spineiedl-healed surgicalcar, and no bony or muscle
tenderness. Tr. 552. He had decreased sensatios front and side of his thighs but nowhere
else in his lower extremities, diminished or absefiex in the knees and ankles, and moderately
limited range of motion in his back in all plan€g.. 553. She observed that he was careful with
position changes. Tr. 553.

C. Medical Opinion Evidence

1. Dr. Amelia Prack’s opinion

! Previously, Craig had seen Dr. Eric Prack at Fischer Titus Medical Care.



On September 4, 2015, the same day as his initial and only visit, Dr. Amelia Prack
completed a Medical Source Statement on befialiraig. Tr. 550-551. Based on his reports of
low back pain, Dr. Prack opingkat Craig could lift or carr-10 pounds occasionally, stand or
walk for a total of “perhaps 2” hours in a kkday (and could do so without interruption for a
few minutes only), and could sit “perhapsturs in a workday (and could do so without
interruption for 15-20 minutes). Tr. 550. Basedhis decreased range of motion in his back
and reported increased low back pain, Dr. Pfagkd that Craig could rarely climb, balance,
stoop, crouch, kneel, crawl, reach, push/pulljse fine and gross migulation. Tr. 550-551.

She assessed him with environméngatrictions due to an increase in migraine headaches. Tr.
551. She opined that Craig experiences severe pain that interferes with his concentration, takes
him off task, and causes absentseisir. 551. Finally, Dr. Prackrote that Craig would require
additional unscheduled rest periatlging an eight hour workday asing, “sustained activity is
not possible for him.” Tr. 551.

2. Physical Therapist Melissa Shade’s opinion

On November 13, 2014, Craig saw phystbarapist Melissa Shade, P.T., for a
functional capacity evaluation “to determine hisreat physical tolerance in regards to material
and non-material handling activitiesdato assess his ability to retuo work.” Tr. 414. Craig
reported to Shade that his usual pain levelG&l8 and that his painéneased during the course
of the 1-hour evaluation to 9/10. Tr. 91Bhe evaluation found the following: diminished grip
and pinch strength, trunk mobility limited by 50% in all directions, and full range of motion of
upper and lower extremities with discomfort during some extension, flexion and adduction. Tr.
415. Shade opined that Craigutd infrequently lif 5-10 pounds and carry 10 pounds; it was not

recommended that he bend, squat, stoop or khealpuld occasionally walk; could sit and stand



for no more than 20 minutes before requiringpatural change; and could occasionally push,
reach and climb stairs. Tr. 415-416. Shade apihat “any environmental conditions may be a
trigger for migraines” and that$imigraines interfere with his ability to work/concentrate. Tr.
416. She wrote, “It is also felt that Mr. Craiguld require additional rest breaks throughout a
work day and due to his pain level he wouldhably have difficulty working consecutive days
without calling off workfrequently.” Tr. 416.
3.Consultative Examiner

On September 4, 2013, Craig saw Sushil M. Sethi, M.D., for a consultative examination.
Tr. 379-381. Craig alleged the following condiits: blood clots in both legs in 2000 and 2002,
migraine headaches (since 1997), pinched newgéalges in his back, back surgery, asthma,
and degenerative disease of the neck. Tr. 8)f8on examination, Craigad a supple neck, his
lower extremity joints had full ranges of motidre had hypersensitivity dhe tops and bottoms
of his feet but normal pinprick seation and reflexes, a normal garas able to walk on tiptoes
and heels, and could squdit. 380. He had mild tendernasshis shoulder joints and a
restricted range of motion “as he is reluct@ntnove his shoulders.” Tr. 380. He had normal
wrists and elbows and grasping, pinching, mamipoh and fine coordination. Tr. 380. His
thoracic and cervical spine were without maspasm, swelling, redness, or deformity, and
showed normal ranges of motion. Tr. 381. His lanmdpine showed moderate tenderness at L4-
5 and S1, with no spasm, guarding or curvature abnormality. Tr. 381. He had a negative straight
leg raising test and normal reflexes. Tr. 38ra¥}s showed mild facet arthropathy at L5-S1
and osteophyte arising from the sugateral endplate of L4 on the left of L3-4. Tr. 380. Dr.
Sethi opined that Craig’s ability to do workated physical activity sth as sitting, standing,

walking, lifting, carrying, and handling objects mag moderately limited; that he can sit for 8



hours and stand and walk for 4 hours in an eight-hour workday; and he can carry 20-30 pounds
frequently and 40-60 pounds occasionally. Tr. 381.
4. State Agency Reviewers

On September 11, 2013, state agencyesgwig physician Leigh Thomas, M.D.,
reviewed Craig’s record. TL02-104. Regarding Craig’s phyalgesidual functional capacity
(“RFC”), Dr. Thomas stated that she was adbpting the prior ALJ’s 2012 decision that Craig
could perform sedentary work because she fouraigG@o be not as restricted. Tr. 103. Dr.
Thomas opined that Craig can perform medium level work with additional environmental and
postural limitations. Tr. 102-103.

On January 15, 2014, state agency revieygimgsician Rannie AmiyM.D., reviewed
Craig’s record. Tr. 115-116. Barding Craig’s RFC, Dr. Amiri adopted the prior ALJ’s
decision, to wit: that Craig could perform sedeyptaork, must periodically alternate sitting and
standing, could occasionally climb ramps andrstdialance, stoop, kneel, crouch and crawl, and
could never climb ladders, ropes and scaffolis.116. Dr. Amiri explained that Craig had not
demonstrated a worsening of his conditsamce the prior ALJ's decision. Tr. 116.

D. Testimonial Evidence

1.Craig’s Testimony

Craig was represented by counsel and tedtdiethe administrative hearing. Tr. 38-59.
He lives in a house with his wife and son; thes®has stairs, which he takes at least twice a
day. Tr.42. He has a driver’s license and drivesto three times a week. Tr. 43. Typically,
he drives to the grocery stote, pick his teenaged son trpm school, and to attend some
functions of his adult son, who &ches football and baseball. Tr. 44he drives for more than

10-15 minutes he experiences “a lot of pain inlawer back and my neck” and, if he drives
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much farther than that, “I tighten up — like,between the shadgr area—you know, in the
back.” Tr. 43. He drove himself to the hearing that day, a nine-mile drive. Tr. 44.

Craig had a commercial driver’s license; hedi drive a semi-tak and he would also
work on the dock, lifting and moving things tleatow motor could not. Tr. 44-46. He last
performed this work in October 2009, and, #a&dter, collected shbterm and long-term
disability. Tr. 45.

Craig stated that he is prevented from vagkbecause of pain in his lower back, hip and
neck areas, and shoulders. 48. He also gets migraines ivh cause stroke-like symptoms:
numbness in his face, fingers, hands, and th@knee to hip in higght leg, and partial
numbness in the same location in his left leg. Tr.H.feet also have little feeling. Tr. 46-47.
He no longer has the strength to pick thingsikgoused to, nor can ret very long for any
period of time. Tr. 47. It hurts for him to wdllor quite a bit”; sometimes he can walk for five
minutes and other times for ten minutes beforexperiences pain. Tr. 47. His migraines “wipe
me out.” Tr. 47. He has to go to a dark roard a lot of times he vomits and uses ice packs on
his neck and forehead to ease the pain. TrHig.migraines last anywhere between a few hours
and one week. Tr. 47. On average, they lash6urs. Tr. 51. Sitting sstanding for very long
causes pain in his low back and hip aréa.47. He is also a diabetic. Tr. 47.

Craig stated that, in the past, treatmentis back included physical therapy and back
surgery, and that, currently, he takes medoa Tr. 47-48. The physal therapy he had
consisted of “compressions where they takebackbone and, like, push it down on the
vertebras,” which made his migraines more severe. TrEg&lural injections triggered his
migraines. Tr. 48. He takes Mo daily, and, when asked to rdis pain 1-10, 10 being he has

to go to the emergency room, he rated twéh Norco, his pain is at a 7-8/10 levdilr. 48-49.
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Without Norco his pain level was “astronomicdl0/10 and “every once in a while, it would

ease up a little bit to a 9. Tr. 48lso, the weather, rain and cold fronts, make the pain worse.

Tr. 49. He takes Flexeril two to three times per week when his muscle spasms are really bad, but
it makes him groggy the next day. Tr. 57.

Craig testified that he consitly has a headache, but he has severe ones 2-3 times a week
and sometimes 4 times a week. Tr. 50. During a severe migraine, he can go to the bathroom but
he usually does so with a dark rag over his eyles51. He sleeps in his room, which has dark
curtains, and usually has a trash can in casetBesgpl and can’t makieéto the bathroom. Tr.

51. About a year prior to the hearing, hd aadizzy spell and fell while walking to the
bathroom during a migraine and fractured sorbs. riTr. 53. He also has asthma; he uses an
albuterol inhaler “maybe once a week” to stop Ispgsms that are triggered by the cold or by
getting out of breath from exeanti. Tr. 51. He currently smokekaut 1/3 a pack of cigarettes a
day, down from the pack a day that he used to smoke. Tr. 53.

Craig stated that friends, igabors, and his two sons help him and his wife do chores
around the house. Tr. 54. Craig can't mowl#ven because of the boung and the vibration
from the riding mower. Tr. 54. When bringing irogeries, he is able warry the lighter items
that they purchase from the grocery store. Tr554-He is able to dress and bathe. Tr. 55. He
is able to do the dishes, but it takes him alwothours because he can only wash two or three
items at a time before needing to sit down. 56-57. He spends the majority of the day in the
living room or bedroom sitting aeclined. Tr. 56-67. He balifficulty sleeping and wakes up
two to three times a night from pain in his backl neck. Tr. 55. He gets between four and six

hours of sleep per night. T35-56. He takes a couple ofpsaduring the day. Tr. 56.
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Craig stated that, beforeshiback surgery, he used to go hunting but he can’t anymore.
Tr. 57. He tried to go deer hunting “a coupleyeérs ago, and withehcold and, you know, the
back spasms from walking and stuff and the patouldn’t do that anymore.” Tr. 57. He lasted
“three hours tops.” Tr. 57. He can sit@archair for 15 minutes at most before getting
uncomfortable. Tr. 58. When asked if he dopérform work that permitted him to alternate
between sitting and standing as needed, Cratgdt“with my migraing, |1 don’'t know if | can
know anybody that would employ me with, you knownigeable to miss that much work.” Tr.
58. As far as the sitting and standing, he ctpitdbably not” do work that required back and
forth sitting and standing 8 hours a day 5 daygeek. Tr. 58. The numbness in his legs does
not affect his ability to walk:Tr. 58-59. He has difficulty walking on uneven surfaces, like up a
hill, because his low back pain comes quicker and it's more intense. Tr. 59.

2.Vocational Expert’s Testimony

Vocational Expert (“VE”) Richrd Oestreich testified at the hearing. Tr. 59. The ALJ
discussed with the VE Craig’s past relevant waska truck driver and material handler. Tr. 60-
61. The ALJ asked the VE to determine whethbypothetical individual with Craig’s age,
education and work experience could perform thekvine performed in the past if the individual
had the following characteristicean perform medium work afined in the Dictionary of
Occupational Titles; can lift anchrry twenty to thirty poundsdguently and forty to sixty
pounds occasionally; can stand and walk only feaurs total combined in an eight-hour work
day; can occasionally climb ramps and staitsop, kneel, crouch, and crawl; can never climb
ladders, ropes, and scaffolds; should avoid widake hazards such as unprotected heights and
dangerous machinery; and, for every hour spetimg, would need to stand up and walk or

stretch for five minutes. Tr. 61. The VE answered that such andodivtould not perform
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Craig’s past relevant work andirther, that the individual codInot perform medium work. Tr.
61-62 The ALJ asked if such an individual coyddrform any work if that individual were
limited to light, not medium, work, and the VEsavered that such an individual can perform
work as packager (400 regional jobs; 15,00@0Qdbs; 200,000 national jobs), sorter (300
regional jobs; 8,000 Ohio jobs; 140,000 nationdk), and inspector (200 regional jobs; 15,000
Ohio jobs; 120,000 national jobs). Tr. 62.

Next, the ALJ asked the VE whether the hyyetical individual ould perform Craig’'s
past work or any other work if the individugere limited to sedentary work and had the
following, additional characteristics: can pushpall within the weight limits for lifting or
carrying; can occasionally climb stairs anthps, balance, stoop, kneel, crouch, and crawl; is
unable to climb ladders, ropes)d scaffolds; and requires thleility to stand up and walk
around or stretch for five minutes on an hourly adir. 63. The VE answered that such an
individual could not perform @ig’s past work but could p@rm the following jobs: hand
packer (300 regional jobs; 8,000 Ohio jobs; 100 0&@onal jobs), labeler (250 regional jobs;
12,000 Ohio jobs; 130,000 national jobs), arspector (300 regional jobs; 17,000 Ohio jobs;
150,000 national jobs). Tr. 63. The ALJ askesl ¥ if his answer would change if the
hypothetical individual wuld have to avoid hazards swuehunprotected heights, dangerous
machinery and extreme cold, and the VE statadhls answer would not change. Tr. 64. The
ALJ asked if the individual would be eliminated from competitive, unskilled work if he were
absent from work two days a month, on average 64. The VE replied that such an individual

would be precluded from competitive, knked work and past work. Tr. 64.
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Craig’s attorney asked the VE whethdry@othetical individual would be eliminated
from competitive work if he were off task twerggrcent of the time. Tr. 64. The VE stated that
such an individual would not be able to perform competitive work. Tr. 64.

lll. Standard for Disability

Under the Act, 42 U.S.C. § 423(a), eligibility for benefit payments depends on the
existence of a disability. “Disability” is define the “inability to engage in any substantial
gainful activity byreason of any medically determinabpleysical or mental impairment which
can be expected to result in deat which has lasted or can é&epected to last for a continuous
period of not lesghan 12 months.” 42 U.S.C.423(d)(1)(A). Furthermore:

[A]n individual shall be determined to lader a disability only if his physical or

mental impairment or impairments are of such severity that he is not only unable to

do his previous work but cannot, calering his age, education, and work
experience, engage in anyet kind of substantial gainful work which exists in the
national economy . . ..
42 U.S.C. § 423(d)(2).
In making a determination as to disability under this definition, an ALJ is required to
follow a five-step sequential analysis set ouagency regulations. The five steps can be
summarized as follows:

1. If claimant is doing substantial géih activity, he is not disabled.

2. If claimant is not doing substantighinful activity, his impairment must
be severe before he cha found to be disabled.

3. If claimant is not doing substantighinful activity, is suffering from a
severe impairment that has lastedioexpected to last for a continuous
period of at least twelwmonths, and his impairmemteets or equals a listed
impairment, claimant is presumddabled without further inquiry.

4. If the impairment does not meet @ual a listed impairment, the ALJ must
assess the claimant’s residual functioregbacity and use it to determine if
claimant’s impairment prevents himofn doing past relevant work. If
claimant’s impairment does not prevdnm from doing his past relevant

15



work, he is not disabled.

5. If claimant is unable to perform pastievant work, he is not disabled if,

based on his vocational factors andgideal functional capacity, he is
capable of performing othevork that exists in significant numbers in the
national economy.

20 C.F.R. 88 404.1520, 416.928¢e als@Bowen v. Yucker#i82 U.S. 137, 140-42 (1987).

Under this sequential analysis, the claimantthagurden of proof at Steps One through Four.

Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997). The burden shifts to the

Commissioner at Step Five to establish whethe claimant has the vocational factors to

perform work available in the national econonhg.

IV. The ALJ's Decision

In her November 24, 2015, decisione thLJ made the following findings:

1.

The claimant meets the insured status meguent of the Social Security Act through
December 31, 2015. Tr. 23.

The claimant has not engaged in substhgamful activity since February 4, 2012, the
amended alleged onset date. Tr. 23.

The claimant has the following severe impants: degenerative disc disease of the
lumbar spine; a clotting disorder; asth; migraines; and obesity. Tr. 23.

The claimant does not have an impairment or combination of impairments that meets or
medically equals the severity of onetbé listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1. Tr. 24.

The claimant has the residual functional céyao perform sedentary work as defined

in 20 CFR 404.1567(a) except claimant céiraind carry a maximum of ten pounds.

The claimant has no limitation in the abilitygash and/or pull witin the weight limits

for lifting and carrying. The claimant can osganally climb stairs and ramps, balance,
stoop, kneel, crouch, and crawlhe claimant is unable @imb ladders, ropes, and
scaffolds. The claimant is also precludexin hazards (such as unprotected heights and

2The DIB and SSI regulations cited herein are generally identical. Accordingly, for conveniehee ditations

to the DIB and SSI regulations regarding disability determinations will be made to the DIB regulations found at 20
C.F.R. § 404.150%&t seq The analogous SSI regulations are found at 20 C.F.R. § 4168.964, corresponding to

the last two digits of the DIB cite (i.e., 20 (R 8§ 404.1520 corresponds20 C.F.R. § 416.920).
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dangerous machinery) and extreme cold. Addally, the claimant requires the ability
to stand up and walk around or stretch fee fminutes on an hourly basis. Tr. 25.

. The claimant is unable to performny past relevant work. Tr. 30.

. The claimant was born on February 27, 196d was 44 years old, which is defined as a
younger individual age 18-44, on the amendiejed disability onset date. The
claimant subsequently changed age catetgpa younger individuadge 45-49. Tr. 31.

. The claimant has at least a high school etioicand is able to communicate in English.
Tr. 31.

. Transferability of job skills is not materitd the determination of disability because
using the Medical-Vocational Rules as a feavork supports a findintipat the claimant
is “not disabled,” whethesr not the claimant has trsierrable job skills. Tr. 31.

10. Considering the claimant’s age, educatwork experience, and residual functional

capacity, there are jobs that exist in sigrafit numbers in the national economy that the
claimant can perform. Tr. 31.

11.The claimant has not been under a disabilitydefged in the Social Security Act, from

February 4, 2012, through the dafehis decision. Tr. 32.
V. Parties’ Arguments

Craig objects to the ALJ's decision on tiy@und that the ALJ violated the treating

physician rule when she discounted the opinioBrofAmelia Prack and otherwise failed to

follow the regulations regarding the weight gsgid to opinion evidence. Doc. 13, pp. 13-17. In

response, the Commissioner submits that CaclPwas not Craig’s ¢ating physician and the

ALJ did not err in her consideration of Dr. Prac&pinion or the other apion evidence. Doc.

15, pp. 7-16.

VI. Law

A reviewing court must affirm the Commissier’'s conclusions absent a determination

that the Commissioner has failedayaply the correct legal standamshas made findings of fact

unsupported by substantial evidence in the record. 42 U.S.C. § A05(@ht v. Massanari321

F.3d 611, 614 (6th Cir. 2003). “Suhstial evidence is more thanscintilla of evidence but less
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than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioB&saw v. Sec’y of Health Buman Servs966 F.2d 1028,
1030 (6th Cir. 1992) (quotinBrainard v. Sec’y of Health & Human Ser&39 F.2d 679, 681
(6th Cir. 1989) (per curiam) (citations omitted)). A court “may not try the daseve nor
resolve conflicts in evidence, noralée questions of credibility. Garner v. Heckler745 F.2d
383, 387 (6th Cir. 1984).
VII. The ALJ did not err in assessng Dr. Amelia Prack’s opinion

A. Dr. Amelia Prack is not a treating physician

Craig argues that the ALJred because she did not followi the treating physician rule
with respect to Dr. Amelia Prack’s opinioklnder the treating physiciaule, “[a]jn ALJ must
give the opinion of a treating source controllimgight if he finds the opinion well supported by
medically acceptable clinical and laboratory disgimotechniques and notconsistent with the
other substantial evidence in the case recowdifson v. Comm’r of Soc. Se878 F.3d 541, 544
(6th Cir. 2004); 20 C.F.R. § 404.1527(c)(2). Aating source is an acceptable medical source
who provides, or has provided, a claimant vatédical treatment or evaluation and who has had
an ongoing treatment relationship with the claimé&®¢e20 C.F.R. § 404.1502. The
Commissioner will generally consider there toame“‘ongoing treatment relationship” when the
medical evidence establishes that a claimant lerbeen seen with a frequency consistent with
accepted medical practice for the type of treatroemtvaluation required for a claimant’s
medical condition.ld. “The treating physician doctring based on the assumption that a
medical professional who has dealth a claimant and his malees over a long period of time
will have a deeper insight intbhe medical condition of the claimi&than will a person who has

examined a claimant but once[.Kornecky v. Comm’r of Soc. Set67 Fed. App’x 496, 507
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(6th Cir. 2006) (quoting@arker v. Shalala40 F.3d 789, 794 (6th Cir. 1994)).

The plaintiff has the burden of showititat a doctor is a treating physiciaBee id at
506-508 (plaintiff failed to show doctor was a treating physician and, tnerdfis opinion was
not entitled to presumptive weigbér the treating physician rulé)alters 127 F.3d at 529
(claimant has the burden of proof in steps thmeugh four). Before determining whether the
ALJ complied with the treating phigsan rule, the court first detaines whether the source is a
treating sourceCole v. Astrug661 F.3d 931, 931, 938 (6th Cir. 2011) (citBwgith v. Comm’r
of Soc. Se¢482 F.3d 873, 876 (6th Cir. 2007)). A physicgualifies as a tréiag source if the
claimant seesdn “with a frequency consistemtith accepted medical @ctice for the type of
treatment and/or evaluation requir®r [the]medical condition.”Smith 482 F.3d at 876.

The ALJ accurately observed that Dr. Amdfiaack only saw Craig once, the same day
that she completed a medical source statementsdoehialf, and that sheettefore did not have a
longstanding treating relationshiptivinim. Tr. 27. Based on this reason (and others discussed
in more detailjnfra), the ALJ gave Dr. Prack’s opinioftittle” weight. Tr. 26-27. Craig argues
that Dr. Amelia Prack’s opinion was entitleddontrolling weight because she is his treating
physician. Doc. 13, p. 13. He admits, however, tieasaw Dr. Amelia Prack only one time, the
day that she provided an opiniomgaeding his ability to perform work-related activities. Doc.
13, p. 13. But seeing a physician only one time issafitcient to consider that doctor a treating
source.See Kornecky v. Comm’r of Soc. $&67 F. App’'x 496, 506 (6th Cir. 2006) (“a
plethora of decisions unanimously hold that a single visit does not constitute an ongoing
treatment relationship”liver v. Comm’r of Soc. Sed15 F. App’x 681, 684 (6th Cir. 2011)
(physician relationship with claimant “was extnely limited in nature, stemming from a single,

post-litigation referral” such thahysician was not a treating physician).
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Craig argues that the ALJ “overemphasized”fdet that Dr. Prack saw Craig only once.
Doc. 13, p. 14. In support of his argument he didieam v. Comm’r of Soc. Se2016 WL
775337 (N.D. Ohio Feb. 29, 2016), addntanez v. Comm’r of Soc. SE2013 WL 6903764,
(N.D. Ohio Dec. 31, 2013). Doc. 13, p. 14. Neitt@se supports Craig’'s apparent position that
one visit establishes a doctms a treating physician. Abram the ALJ committed error
because the ALJ did not discuss how many time<lkimant had seen the doctor, did not state
whether the claimant and the doctor had a trgattationship, and had nassigned any weight
to the doctor’s opinion. 2016 WL 775337 at *5-6.Montanezthe ALJ erred because the ALJ
did not make a finding as to whether the doutas a treating source despite the fact that the
record showed that the doctor was a treatmgcee, such that the cawras unable to conduct a
meaningful review. 2013 WB903764, at *1. Here the ALJ assigned weight to Dr. Prack’s
opinion, discussed how many times Craig had seenand stated th#iey did not have a
longstanding treating relationip. Tr. 26-27.

Craig has not met his burden of showing thatAmelia Prack ws his treating physician
whose opinion is entitled to presumptive weighhus, the ALJ was not required to apply the
treating physician rule to Dr. Prack’s opinidhe opinion was not due presumptive weight and
the ALJ was not required to give good reasom&gsigning it less than controlling weigl8ee
Wilson 378 F.3d at 544.

B. Regardless, the ALJ’s reasons for disemting Dr. Prack’s opinion are consistent
with the treating physician rule

Regardless of whether the ALJ was requietbllow the treating physician rule when
considering Dr. Prack’s opinion, her reasanwhen discussing Dr. Prack’s opinion was
consistent with the treating physician rule. $&$ forth above, if a physician is a treating source

the ALJ must give the physician’s opinioondtrolling weight if she finds the opinion well
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supported by medically acceptable clinicatidaboratory diagnostic techniques and not
inconsistent with the other substantial evidence in the redbii$on 378 F.3d at 544. If an

ALJ decides to give a treatirsgurce’s opinion less than contimg weight, she must give “good
reasons” for doing so that are sufficiently spedifiecnake clear to any subsequent reviewers the
weight given to the treatg physician’s opinion and theasons for that weightd. In deciding

the weight given, the ALJ must consider facwush as the length, nature, and extent of the
treatment relationship; specialimn of the physician; the suppdboibity of the opinion; and the
consistency of the opinion withe record as a whol&ee20 C.F.R. § 416.927(clBowen v.
Comm’r of Soc. Sec478 F.3d 742, 747 (6th Cir. 2007).

To recap: Dr. Prack assessed Craig’s selimitations based on Craig’s subjective
reports of back pain, decreased range of motidnsimower back, and migraines. The ALJ gave
Dr. Prack’s opinion “little” weight, observedahshe only saw Craig once and filled out her
opinion form at that visit, and did not havé&eating relationship witiCraig. Tr. 26-27. The
ALJ continued,

Moreover, [Dr. Prack’s] extreme limitatiomase not supported by both her physical exam

findings or by the other objective medicaldance of record. As discussed in greater

detail below, there are minimal objective fings relative to the claimant’s alleged back
pain and the claimant’s headaches are gépeavall controlled withmedications per the
medical record.
Tr. 27. In other words, the ALJ found that Prrack’s opinion was not supported by objective
evidence in the record and was inconsistent wiltier substantial evidence in the record. She
gave good reasons, including thedé, nature and extent ofetreatment relationship, the

supportability of Dr. Prack’s opinion, and thensestency of the opinion with the record as a

whole. See Wilson378 F.3d at 544.
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Furthermore, the ALJ’s reasons are suppdoiedubstantial evidencelhe ALJ recited
the evidence she relied upon. She discussed’€tdRI| and x-ray results, including the mostly
mild findings. Tr. 28. She recognized that, while he had some positive examination findings
such as positive straight leg raise testing, agenderness, muscle spasms, and positive facet
loading maneuvers, Craig also exhibited a nbiga# and station, no crepitus in any of his
joints, no radiculopathy in higpper extremities or thoracic are@ad no signs of myelopathy.

Tr. 28. He had not been observed to be in adisteess. Tr. 26. TEhALJ also noted that
Craig’s treatment for his migraines had been maliand conservative and that he had reported
in June 2015 that they were wetintrolled on his medication. Tr. 29.

Craig argues that Dr. Prack’s opiniorsigoported by medical imaging “as far back as
2010.” Doc. 13, p. 15. But the ALJ consigéiCraig’s medical imaging from 2010 (an
electromyogram in January and an MRI in Marab)wvell as x-rays k&n in 2013 and 2015. Tr.
28. She accurately remarked that these cortamestly mild findings and concluded, “While
the evidence confirms the preserof degenerative disc diseasel radiculopathy, the evidence
does not support the claimant’s allegations reigg the severity and frequency of pain and
limitations.” Tr. 282 Beyond disagreeing with the ALJ’'sraxdusion, Craig does not describe an
error.

Craig’s additional arguments are unavailing. He submitdthd&rack’s opinion is
supported by multiple physical examinationsablyer physicians, Drs. Bauer and Hedaya (Doc.
13, p. 15), but the ALJ considered and discusisese physical exam findings. Tr. 28. Craig
contends that physical therapist Shade’s findings corrobDBraterack’s opinion, Doc. 13, p. 14,

but the ALJ considered Shade’s opinion gagle it “some weight,” discounting Shade’s

3 Moreover, Craig had a lumbar laminectomy in October 2010 and a prior ALJ had foupa@rdisabled in
February 2012, about two years after Craig’s early 2010 imaging studies. Tr. 22.
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limitations regarding sitting and migulative activities as unsupported by objective evidence.
Tr. 26. Craig complains that the ALJ did nosige more than “some” weight to any medical
opinion with respect to @ig's physical impairments.Doc. 13, p. 16. He does not cite legal
authority providing that an ALJ must give mdhan “some” weight to any medical opinion in
the record. Instead, he speculates that the ALJ must have substituted her own beliefs in place of
the medical opinions and that this is not permittBg.way of illustration, he criticizes the ALJ
for giving “little” weight to consultative examan Dr. Sethi’s opinion. Doc. 13, p. 16. Dr. Sethi
found that Craig could perform medium work. The) found that “thedngitudinal record does
not support sustained improvement to the ext@inted by Dr. Sethi” and found Craig to be a
good deal more limited than Dr. Sethi opined. Tr. Ré@s not entirely akar why Craig criticizes
this finding; in essence, he agrees withAhgd’s assessment of Dr. Sethi’s opinion and appears
instead to find fault with Dr. Sethi. This daast describe an error dhe part of the ALJ.
Craig’s final argument is that the ALJ erred hesmashe gave more weight to a state agency
reviewing physician than a treating or exaimg source, but this not error.See Blakley v.
Comm’r of Soc. Sec581 F.3d 399, 409 (6th Cir. 2009) (thes@o requirement that an ALJ give
greater weight to an examing or treating source opinion ova&istate agency reviewer’s
opinion); SSR 96—-6p, 1996 WL 374180, at *3.

Essentially, Craig urges thi3ourt to reweigh the evidencehich the Court cannot do.
See Garner745 F.2d at 387. The ALJ’s decisiorsigoported by substanitiavidence and it
must, therefore, be affirmedones v. Comm’r of Soc. Sg836 F.3d 469, 477 (6th Cir. 2003)
(the Commissioner’s decision is upheld gngd as substantial exddce supports the ALJ’s

conclusion).

4 The ALJ assigned “great” weight ta¢le opinions in the record relevant to Craig’s alleged mental impairments.
Tr. 24.
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VIIl. Conclusion

For the reasons set forth herdlre Commissioner’s decisionAd~FIRMED.

IT 1S SO ORDERED.

Dated: August 2, 2017 @—' 5 M

Kathleen B. Burke
United StatedMagistrateJudge
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