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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

VIRNA BEULAH, CASE NO. 1:17 CV 791

Plaintiff, MAGISTRATE JUDGE
WILLIAM H. BAUGHMAN, JR

V.

COMMISSIONER OF SOCIAL
SECURITY,

MEMORANDUM OPINION
AND ORDER

Defendat.

N N N N N N N N N N

Introduction

Virna Beulah sought supplemi@l security income befies because of multiple
mental impairments and osteoarthritiehe Commissioner found her capable of
performing her past relevant work as@ausekeeping cleaner as generally perfofmed
and, alternatively, capable of performing a significant number of jobs existing in the
national economy. This decision lacks the supportsaafbstantial evidenda the record.
|, therefore, reverse the Commissioner’s sieci and remand for further consideratfon.

Analysis
The oral argument in this case brougto focus the twossues for decision:

« The ALJ assigned the opinion of treatpsychiatrist Gary Wilkes, M.D., little
weight and excludefrom the RFC Dr. Wkes’s quantifiable limitations on the
ability to complete a normal workdayd workweek witbut unreasonable

LECF # 10, TranscrigtTr.”) at 139.
21d.
3 The parties have consentechty jurisdiction. ECF #13.
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interruptions and breaks. She gave gvezight to he opinions of two state
agency reviewing psychologists who a#id no quantifiable limitations despite
rating Beulah’s ability to complet normal workday and workweek
moderately limited. Does substeh evidence support these weight
assignments?

« The ALJ adopted a light exertional RFGlo source opinions suppdris
finding. The A_J gave a state agency reviewing physician’s opiniah th
Beulah could perform medium workrily some weighitbecause she did not
review later medical records evidenciogater limitations. Does substantial
evidence support the light exertional RFC?

A.  Treating source

The Sixth Circuit inGayheart v. Commissioner of Social Sectityphasized
that the regulations require two distincaésses in evaluating the apons of treating
sources. TheGayheartdecision directed that the ALJ stiirst determine if the opinion
must receive controlling weight as well-@gpted by clinical anthboratory techniques
and as not inconsistent with other evidence in the administrative fe¢btide ALJ
decides not to give the opam controlling weight, then @ebuttable presumption exists
that the treating physician’s opinion should receive great defefefhes presumption
may be rebutted by application of the fasteet forth in 20 C.F.R8§ 404.1527(c)(2)(i)-
(ii), (3)-(6)2 The Court cautioned against collaggsthese two distinct analyses into

one?

4 Gayheart v. Comm’r of Soc. Se€10 F.3d 365 (6th Cir. 2013).
°|d. at 375-76.

®1d. at 376.

"Rogers v. Comm’r of Soc. Set86 F.3d 234, 242 (6th Cir. 2007).
8 Gayheart 710 F.3d at 376.

o1d.



Despite the seemingly clear mandaté&alyheart the Sixth Circuit in later
decisions has adopted an approach that pethage two separate analyses to be merged
into one so lon@s the ALJ states “good reasof@’ the weight assigned applying the
regulatory factors governgneach analytical stéfl. Also, despite the edity that a unified
statement of these “good reasons” greatijlances meaningful judicial reviéhsome
authority exists for looking dside the unified statement for analysis of the weight
assigned to a treating source’s opintérGoing beyond the reasossted in the unified
statement takes the Court in theyhgray area where the sirensdef novoreview and
post hoaationalization reside. A reviewing dist court must avoid both. An ALJ
cannot avoid reversal by merely citing extsbn the record #t might support her
findings without discussing the content of te@shibits and explaing how that content
provides support? Nor can counsel faghe Commissioner save a decision from reversal
by citing to evidence in the record not cited and adedydiscussed by the AL13. It is

for the ALJ, not the court or Commissioner'siosel, to “build a Igical bridge from the

10E g., Biestek v. Comm. of Soc. $880 F.3d 778, 785 (6th Cir. 2017).

11 Smith v. Comm. of Soc. Sedo. 5:13cv870, 2104WL1944Z, **7-8 (N.D. Ohio May

14, 2014).

12See, e.g., Heston v. Comm'r of Soc. ,S&t5 F.3d 528 (6th Cir. 2001).

13 Smith 2104WL1944247, at *7.

4 Sharp v. Comm’r of Soc. Seblo. 1:14-cv-523, 2015 WL55251 (S.D. Ohio June 4,

2015) (citingKeeton v. Comm’r of Soc. Se883 F. App’'x 515524 (6th Cir. 2014)),

report and recommendation adoptedafi5 WL 3952331 (S.D. Ohio June 29, 2015).
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evidence to the conclusiof?” “Put simply, . . . there mube some effort . . . to explain
why it is the treating physician’s conclusitivat gets the short end of the stiéR.”

With these principles in mind, | turn the treatment of Dr. Wilkes’s opinion.

As context, all sources in the recagree that Beulah’'s severe mental
impairments impose at leasbderate limitations in thability to complete a normal
workday and workweek without ugsisonable interruptions and break<©nly Dr.
Wilkes quantifies this abilitywhich he rated as rate. The state agency reviewing
sources identified limitations to addhs Beulah’s diminished capabilify.But the ALJ
must adequately explain why the treatingrse opinion should not receive controlling
weight, and then may resort to the stgency reviewing sources to explain good
reasons for rebutting the presumption thatsierce opinion receive great deference.
Critical to the issue of the weight affordedDr. Wilkes'’s opinion, the vocational expert
(“VE”) in this case testifid the requisite number of ekisg jobs would not exist if
Beulah’s limitations caused absence fromjtitefor more than one day a month or off-
task more than 15 percent of the workday.

Turning first to the unified statement about weight aféal to Dr. Wilkes, the ALJ

provided quantity. Her discussion encomsges a long paragraptretching over two

15Hale v. Colvin No. 3:13cv182, 201WL 868124, *8 (S.DOhio March 5, 2014).
16 Friend v. Comm’r of Soc. Se@75 F. App'x 543, 552 (6th Cir. 2010).

7 Tr. at 215, 230-31, 502-10, and 1497-99.

181d. at 1499.

191d. at 215, 230-31.

20d. at 200-03.



pages! She concedes that Dr. Wilkes opined that Beulah “can only rarely deal with
work stress or completenormal work day/work weekithout interruption from
psychologically based symptoms and perfatna consistent pace without an
unreasonable number and length of rest peri&dShe meets this i the boilerplate
objection that the opinion is void of objae findings and is inconsistent with the
evidence of record. This alone wilbt cut it, as case law makes clé&aiShe makes no
reference in the unified statement to ahiyical records other than those of Murtis
Taylor Center, where Dr. Wilkes practicasd where Beulah reiees treatment, that
indicate some improvement in her mental impairmé&tassumingarguendothat
Beulah did show improvement from timetbme, viewing the records of the Center
longitudinally and holistically, she cled between stability and instabil#y.The records
do not indicate improvement tbe point where she could m&in an eight hour work
day, five days a week withthe standards set out by the VE.

Dr. Wilkes did use a “chedke box” form that did not contain a narrative. The
record does contain, however, his treatmenesiand those of the Murtis Taylor Center

where he practices and whd&eulah had a treating relatiship with Dr. Wilkes and

211d. at 136-37.

221d. at 136.

23 Smith 2104 WL 194247, at *7.

24 Tr. at 137.

251d. at 467-78, 955-69, 115P176, and 1500-1511.
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other psychiatrists in his grodp.As such, the use of thelfeck the box” form does not
per sejustify discounting Dr. Wilkes’s opiniofy.

The ALJ made the observation that Dfilkes had “recently began treating the
claimant at Murtis Taylof® The Commissioner’s brief raises this observation to the
status of a reason given by the ALJ for dis¢mgithe weight of th@pinion — that he is
not a treating source. The ALJ does nottbay. Adopting this argument would require
impermissible reliance gpost hocrationalizatiore?

The balance of the ALJ’s articulation gagesBeulah’s daily attvities. The daily
activities noted do not equatgth the ability tomaintain sustained employment without
absences and off-task episodedn sum, the unified statement does not contain good
reasons for discounting the weigtgsigned to Dr. Wilkes’s opinion.

| have also reviewed the ALJ’s disgion of Beulah’s mental impairments and
limitations outside the unified statememtlthough this discussion is extensid,find
nothing addressing the issue of her abilitgdmplete a work day avork week without

unacceptable absences or off-task episodes.amhlysis centers exclusively on support

26 1d.

2TE.g., Rueda v. BerryhjlNo. 1:17cv1878, 2IB WL 3304626, *17, 20 (N.D. Ohio

June 22, 2018) (discussigxth Circuit precedentjeport and recommendation adopted
by 2018 WL 3302928 (N.DOhio July 5, 2018).

28 Tr. at 136.

29\Wooten v. AstrueNo. 1:09 CV 981, @10 WL 184147, at *8 (N.DOhio Jan. 14, 2010)
(“The Commissioner’'post hoarguments in support of the ALJ’s decision are
immaterial.”).

30 Gayheart 710 F.3d at 377-78.

31Tr, at 132-136, 137-38.



for the limitations set out ithe state agency reviewing soes’ opinions. Beulah takes
no issue with these limitations. Rather, ahgues that the RFC should have included
additional limitations on her abilityp satisfactorily completa work day and work week.
The off-unified statement artiation does not address this.

Given the VE's testimony that the abserand off-task limitadns would preclude
past relevant work and the existence ofgaisicant number of jobs in the economy, the
weight assignment given bydlALJ to the opinion of D Wilkes does not have the
support of substantial evidence.

B. Exertional limitations

The reversal and remand on the treating source issue obviates the need to decide
the second issue challengitige RFC’s light work exdional limitations. The ALJ
should reconsider that finding on remand. that end, the record contains no source
opinion supporting light exednal limitations. The stat@gency reviewing physician
opined that Beulah could perform medium wétkut the ALJ rejected this opinion in
favor of limitations to light work. In doig so, the ALJ cited medical records that the
state agency reviewing psigian did not review® It may be helpful to have a medical
expert review these records to opine if ahegoint in the relevant period Beulah could
not perform at the light level or additiodahitations beyond light wik should be added

to the RFC. This may trigger the need fattier testimony of a VE&bout past relevant

321d. at 232.
31d. at 131.



work or the existence of a significant numbgéexisting jobs irthe economy that she
could perform.
Conclusion

The RFC adopted by the Alacks the support of substial evidence because the
ALJ did not properly analyze and articulateé@she opinion of psywatrist Gary Wilkes,
M.D. I, therefore, reverse the decisionttoé Commissioner denying the application for
supplement security income benefits andaad for reconsideration with proper analysis
and articulation as to the weight assigbedWilkes’s opinion. On remand, the ALJ
should also reconsider the RFC’s exertidmaitations with the assistance of the opinion

of a medical expert, if appropriate.

IT IS SO ORDERED.

Dated:July 30,2018 sWilliam H. BaughmanJr.
United States Magistrate Judge




