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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

TERRY LEE SPONSLER, CASE NO. 1:17-CV-822

Raintiff,

MAGISTRATE JUDGE
KATHLEEN B. BURKE

—

COMMISSIONER OF SOCIAL )
SECURITY ADMINISTRATION,
MEMORANDUM OPINION & ORDER

N~ —

Defendant.

Plaintiff Terry Lee Sponsler §ponsler”) seeks judicial reav of the final decision of
Defendant Commissioner of Social Secu(i§ommissioner”) denying his application for
Disability Insurance Benefits (“DIB”). Doc. IThis Court has jurisdimn pursuant to 42 U.S.C.
8 405(g). This case is before the undersignedisfiate Judge pursuant to the consent of the
parties. Doc. 13.

For the reasons stated below, the decision of the CommissiokieFIRMED .

I. Procedural History

Sponsler protectively filed an apgdition for DIB on October 9, 2013, alleging a
disability onset date of September 8, 2012. Tr. 21, 171. He alleged disability based on the
following: diabetes, right knee frace, and chronic pain in boteet. Tr. 174. After denials by
the state agency initlg (Tr. 77) and on reconsideratidmr. 87), Sponsler requested an
administrative hearing. Tr. 114 hearing was held before Admstrative Law Judge (“ALJ”)
Melissa Warner on March 1, 2016. Tr. 33-66.hém April 14, 2016, decision (Tr. 21-28), the
ALJ determined that Sponsler did not haverapairment or combination of impairments that

significantly limited his ability to perform lséc work-related activities for 12 consecutive
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months, i.e. he is not disable Tr. 24. Sponsler requestediesv of the ALJ’s decision by the
Appeals Council (Tr. 14) and, on February 1812, the Appeals Council denied review, making
the ALJ’s decision the final decisiaf the Commissioner. Tr. 1-3.
II. Evidence

A. Personal and Vocational Evidence

Sponsler was born in 1957 and was 56 yearswlthe date his application was filed. Tr.
171. He finished high school and attended twos/eaclasses at a caremmter. Tr. 175. He
previously worked full time as an#@or and a groundskeeper. Tr. 48-49.

B. Relevant Medical Evidence

Evidence prior to the relevant perigdn July 18, 2002, Sponsler injured his right knee at

work. Tr. 228. X-rays showed a fractured laltéitaal plateau and rupture of the suprapatellar
guadriceps mechanism in his right knee. 2Z8. W. S. Brechbuhler, M.D., recommended
arthroscopic surgery, which herfimed on July 23. Tr. 230. Dr. Brechbuhler remarked that it
was not a typical supraplar rupture. Tr. 231.
In January 2008 Sponsler established care Julie Jones, M.D., a faily practitioner.
Tr. 336. He saw Dr. Jones that day becausedsesick with a cough and nasal congestion. Tr.
336. He reported a history of hypothyroidism and elieb and stated that his glucose levels had
been normal. Tr. 326. He weighed 360 pounds. Tr. 337. He was treated for the flu. Tr. 338.
In February 2008 Sponsler returned to @nek for a follow-up visit for lab work. Tr.
333. He admitted to not eating right and ongegliing four hours a nigbecause his girlfriend
would wake him up when she came home from wonkatch television with her. Tr. 333. He

was working the second shift. Tr. 333. Donds discussed with Sponsler that adequate sleep



was critical in weight loss and recommenéeating only when hungry and stopping when full.
Tr. 335. He was aware of the risks of long-term obesity. Tr. 335.

On June 6, 2008, Sponsler saw podiatrist &udiing, DPM, with a blister on his right
foot from being “really activetvhile wearing his work boots insteadl his walking shoes. Tr.
235. Dr. King put a bandage on it and advised Spotsleear his walking shoes. Tr. 235. On
June 13, his blister was “doing great” andhiagl “no problems whatsoever.” Tr. 235.

On June 24, 2008, Sponsler told Dr. Jahas he was unemployed and ate out of
boredom. Tr. 330. He had a YMCA membershipdidtnot use it regularly. Tr. 330. He was
not compliant with recommended diet or exgeci Tr. 330. Dr. Jones had a lengthy discussion
with Sponsler about making lifestyle changes. Tr. 332.

On July 28, 2008, Sponsler established care enttocrinologist Angela Novy, M.D. Tr.
284. He reported having been diagnosed with diabetes mellitus at age 30. Tr. 284. He reported
joint pain in his knees, weakness, being gdatigued and having body aches. Tr. 284. Upon
examination, he was obese and had neeeaxty thinning, no edema, no lesions, and no
callouses. Tr. 285. He had normal strength irupger and lower extremities and a normal gait.
Tr. 285.

On September 1, 2009, Sponsler saw Dr. King wisiplinter in his big toe he got while
staining his deck. Tr. 235.

On November 16, 2011, Sponsler saw Dr. NoVy. 271. He had impaired vision, wore

glasses, and was overdioe an eye appointmehtTr. 271.

1 Both parties block cite to numerous transcript pages in support of evidence pllydorted in Dr. Novy’s notes.
See, e.g., Doc. 14, p. 4; Doc. 15, p. 3. Dr. Novy'ssatre handwritten and not eastnslated. The Court recites
the evidence in these notes whiee parties cite to one specific page ofttia@script and the Court is able to discern
Dr. Novy'’s words and/or symbols and their meaning.



A treatment note from Dr. Novy on June2®12, shows that she had prescribed four
insulin injections per day at certain times 8ponsler. Tr. 267. Sponsler complained of
occasional body aches. Tr. 267. Rarely his hypoglycemia caused symptoms such as shakiness
and “feel[ing] funny.” Tr. 267. He had redgnlost 14 pounds and weighed 367.2 pounds. Tr.
267.

On June 5, 2012, Sponsler reported a historyagdrs on his feet to Dr. Novy and stated
that he sees Dr. Kinigr his feet. Tr. 268.

On August 28, 2012, Sponsler saw Dr. Jones for a follow-up for his hypothyroidism. Tr.
305. He had run out of his medication about three or four months prior but he had been feeling
well with no problems or concerns ottiean feeling “a little tired.” Tr. 305.

Evidence during the relevant period (&spber 8, 2012-March 31, 2013): On September

11, 2012, Sponsler saw Dr. Novy for a follow-up visit.. 265. He reported that he was “still
out of work.” Tr. 265. He reported body aclaesl having gained one pound. Tr. 265. He
walked 30 minutes twice a week. Tr. 265. rdported that rarely he had hypoglycemia
symptoms of sweats and shakes. Tr. 265 h&teno neuropathy symptoms, excellent blood
pressure, and no foot ulcers. Tr. 266. Wovy suggested lifestyle changes. Tr. 266.

On December 14, 2012, Sponsler told Dr. Nthat he walked 30 minutes three times a
week. Tr. 263. He complained of body ached he had gained .3 pounds. Tr. 263. He
reported that rarely he had hypoglycemia symptoms of sweats and shakes. Tr. 263. He had no
neuropathy or foot ulcers. Tr. 264.

On March 14, 2013, Sponsler told Dr. Ndimat he was doing well. Tr. 261. He
reported no routine exercise and having hypoglyaesymptoms once a month of fatigue and

sweats. Tr. 261. He had lost .3 pounds. Tr. 264 .had occasional cramping bilaterally in his



hamstrings. Tr. 261. He had no neuropathy, lexaeblood pressure, am foot ulcers. Tr.
262. His cholesterol was “just a little high, but acceptable.” Tr. 262.

Evidence after the relevant period: @md 3, 2013, Sponsler informed Dr. Novy that he

was doing well overall. Tr. 258He reported occasional hypoglycemia symptoms of shakes and
sweats. Tr. 258. He sometimes had joint paimsrknees and muscle cramps in his thighs. Tr.
259. He had no neuropathy. Tr. 259.

On August 29, 2013, Sponsler saw Dr. Jones for his annual chedku301. He had
no problems or concerns. Tr. 301. Upon exam, he had a normal gait. Tr. 303.

On September 6, 2013, Sponsler told Dr. Noat tte walked two miles three times per
week. Tr. 255. He reported hypoglycemia symm®f shakes and sweats three times every
two weeks. Tr. 255. He had gained thpeends. Tr. 255. He had no neuropathy, good blood
pressure, and no foot ulcers. Tr. 256. Hee®any muscle cramps or joint pain. Tr. 256.

On November 22, 2013, Sponsler returnepddiatrist Dr. King after not having seen
him since 2009. Tr. 237. The reasons for his vis# agearly foot check and he complained of
diabetic neuropathy, i.e, pins ancedées in his feet and ankles tiat felt all the time. Tr. 237.
Dr. King described him as morbidly obesE.. 237. Upon exam, Sponsler had no ulcers or
other skin abnormalities. Tr. 238. He had diisined sensation bilaterally in his lower
extremities. Tr. 239. He had a normal range of motion, normal strength, no swelling, and a
normal gait. Tr. 239. Dr. King reviewed X-ragisowing degenerative jdidisease in the third
MPJ joint in Sponsler’s right foot and metatassdductus bilaterallyll “progressing as

expected.” Tr. 239. Dr. Kingeccommended topical therapy ashdbetic shoes and explained

2 In his brief, Sponsler refers to and cites to recordd3rofones (Doc. 14, p. 4). He claims that Dr. Jones was
prescribing his diabetes and hypothyroid medications leuteitbord he cites is a treant note from Sponsler’s
podiatrist, Dr. King, listing Sponsler’s medications. See Tr. 238. It appears that Drwide\prescribing
Sponsler’s diabetes medication. See Doc. 267, 297.



that good diabetic foot care included checking &&try day, lotion for dry skin especially in
winter, and good blood sugar contrdir. 239. He wrote, “weigHbss is a must,” that Sponsler
must get serious about weight loss “NOW,” and titasity is adverselyff@cting his feet. Tr.
239. He stated, “[patient] advised feet not baalgh for disability, esp with no recent ulcers.”
Tr. 239.

On May 15, 2014, Sponsler saw Dr. King agaid eeported that he was doing great and
that he needed to work on his weight. Tr. 28 had no sores on his feet and they were very
dry. Tr. 289. Dr. King remarked that he woskk Sponsler in another six months for a checkup
unless a problem arose. Tr. 289.

On November 7, 201&ponsler returned to Dr. King agaand stated that he was doing
great. Tr. 290. He reported that he had glwing tobacco about a year and a half ago,
something that “is one of the biggest thitigat has helped.” Tr. 290. Dr. King described
Sponsler as a morbidly obese diabetic. ZBO. He recommended that Sponsler keep working
on his weight and the dry skin on his feet, whicas “very, very dry.” Tr. 290. His glucose
level was “appropriate.” Tr. 290.

On March 24, 2015, Sponsler saw Dr. King, “stiding really well excegor he is still
overweight.” Tr. 291. He had lost 12 pounds. 291. That day, his sugar was running high
“because he just over did it at a Chinese reatad Tr. 291. Upon examination, Sponsler had
no open wounds or ulcers, just very dry skim. 291. Dr. King advise8&ponsler to use Crisco,
olive oil, Vaseline; “anythingo get some moisture and oil in that skin.” Tr. 291.

On October 9, 2015, Sponsler saw Dr. Jonea follow-up visit. Tr. 293. His blood

pressure was good and he reported seeing Dr. thevglay before and that there was no change



in his diabetes and hypothyroid medicatiois. 293. Upon exam, he weighed 370.3 pounds.
Tr. 295. He was advised tortinue care and follow up annuatly as needed. Tr. 296.

C. Medical Opinion Evidence

1. Consultative examiner

On December 18, 2013, Sponsler attended auttatise examination with Sean Keyes,
D.O. Tr. 241-242. Sponsler reported pain s lbiv back, hips and knees. Tr. 241. His back
pain started about 10 years prior, has gottenevover time, and, in Sponsler’s opinion, is likely
due to a long history or manual labor and podinif technique. Tr. 241He denied numbness,
tingling and gait problems. Tr. 241. He had nat hay treatment for his pain other than taking
over-the-counter anti-inflammates. Tr. 241. His hips hurttef prolonged standing and he
had not sought treatment for this. Tr. 241. Hdd bilateral knee pamiso after prolonged
standing and reported chronic pairhis right knee since his surgery. Tr. 241. He advised that
he stopped working as a farmer in 2011 dued®sagreement with the owner and that he might
be able to return to this woldut did not feel that he could keep up with the pace of farming or
factory work. Tr. 241. He could drive a cait,for up to an hour, lift 40 pounds, and he could
cook, clean, bathe, dress, and perform fiveeor activities withoudifficulty. Tr. 241. Upon
examination, Sponsler rested comfortably in therciwad could remove his shoes with his feet.
Tr. 242. Upon manual muscle testing he sho&/&dnuscle strength with no spasm or atrophy,
full range of motion in all areas and intgeinsation. Tr. 242-246. He reported pain with
palpation of the sciatic notch from his buttotddhis knees. Tr. 242. He had grinding with
range of motion in his right knee and intace&rigaments. Tr. 242. He had a normal gait,
could stand and ambulate around the room witddficulty, and had no difficulty with toe and

heel rises. Tr. 242. X-rays of the knees shbdegenerative joint digse with medial joint



space narrowing, sclerosis, and osteophyt@ation in his right knee. Tr. 242r. Keyes
assessed low back pain, hip pain, and kné@e per. 242. He opirgtthat Sponsler “would
qualify for medium work in anazupation that would allow him twork at an appropriate speed
for his skill level and to adjust as needed for comfort.” Tr. 242.

2. State agency reviewing physicians

On January 14, 2014, state agency reingwphysician Edmond Gardner, M.D.,
reviewed Sponsler’s record. Tr. 74. tdend that Sponsler had the following severe
impairments: obesity, diabetes mellitus, angamgint dysfunction. Tr. 71. He opined that
Sponsler could perform mediwvork with postural limitations.Tr. 72-73. On April 11, 2014,
Steve E. McKee, M.D., a state agency medicalsultant, reviewed Sponsler’s record and
agreed with Dr. Gardner’'s assessment. Tr. 82-84.

D. Sponsler’s Testimony

Sponsler was represented by counsel andiezbtt the administteve hearing. Tr. 35-
64. At the time of the hearing he weighed pdbinds, which is what he has weighed for about
four years, give or take 10 or 15 pounds. 39. In 2012 and 2013, during the relevant time
period for disability, Sponsler was living withstfather, who supported him. Tr. 41. He also
did odd jobs for people, such as mowing yardhensummer. Tr. 41. He uses a push mower
and the biggest yard he has done was “195 deep by 125 wide.” Tr. 41.

The ALJ discussed with Sponsler his pas¢vant work performing janitorial
maintenance, which consisted of changing fldes, stripping and wang floors, and putting
new floors in. Tr. 42. He would also repair equipment. Tr. 43. He then worked full time
through a temp agency rebuilding@apart racks and working a maintenance job. Tr. 44. Up to

the time shortly before his alleged onset detevorked as a groundskeeper on a 192-acre private



farm. Tr. 49. He mowed grass, trimmed barmksl split wood. Tr. 49. He used both riding
mowers and push mowers and spent most dirhes using the push mowers. Tr. 50. The owner
of the farm was his then-girlend’s father; she and her father had a falling out, and, as a result,
he lost his job. Tr. 50. If they had not had l&rfg out, “I'd probably still be working there.”

Tr. 51.

Sponsler'sattorney after conferring privately with @nsler, questioned him about his
physical issues that would have preventedfinam doing his prior groadskeeper job during the
relevant period. Tr. 52-53. Spdasconfirmed that he had “some issues with [his] back,” such
as pain, and agreed that bgekn prevented him from doing cartactivities such as walking.

Tr. 53. Sponsler explained that when he wallke® prolonged length of time” his hips and his
back would start hurting and he would havsttp and take a break. Tr. 53. When asked
whether he took breaks when performing the @td he had been doing mowing people’s yards,
he stated that he took breaks every 15 aniztutes and that the breaks lasted for about 15
minutes. Tr. 54. Sometimes taking a break stopped his back from hurting but sometimes it did
not. Tr. 54. When asked if his back pain had &esm so severe that he had to stop pushing the
lawnmower, Sponsler stated that it had #hat he had to call for help. Tr. 54.

When asked about his diabetes symptomenSler explained that when his sugar would
go down he would get dizzy and faint. Tr. 54. He took four injectiond@eat specific times
of the day that his doctor had set up for him. 5B. He has neuropathies in his feet; he did not
have this in September 2012 but he did hapeiar to March 2013. Tr. 55-56. It felt like he
had pins and needles in his feet, his feet wbuld and throb, and they would feel better if he
got off his feet and rubbed them a little bit. 38. He would get neurogaés in his feet with

prolonged standing and walkingf llwas standing in one spotwbould — it would start within



an hour, or two, after | was at work.” Tr. 56. ki to wait until break time to get off his feet.
Tr. 56.

When asked about his issues with his riglgerSponsler stated, “I broke it.” Tr. 56. He
had surgery. Tr. 56. He agreed with his attonthey he had issues with his knee in September
2012; his issues prevented hirorfr standing for a prolonged pediof time. Tr. 57. “Standing
in one spot, just it’s bad....Ifdan move around a littletbit's not so bad.” Tr. 57. He agreed
that “back then” he had issues with kneelitwghen you have an issue with your knees, and so
forth, and you just can’t kneel, unless you got kiaelspon.” Tr. 57. Crawling would have been
an issue in 2012 because of pain. Tr. 57."d8enetimes” had issues walking up stairs because
of his knees. Tr. 57-58. He walhave to take a five minubreak when going up a flight of
stairs. Tr. 58. When he drives long trips (about 700 miles) has to stop every half hour or
hour to get out and stretch. Tr. 58. He haddsdifting a heavy amount of weight due to his
knees and he could lift 40 poungpetitively. Tr. 59. He alsoated that he could not lift 40
pounds and modified his answer to lifting 20 pound@ls.60. He also has “sleeping issues” and
can't sleep on his back due to pain. Tr. &luring 2012 he had woken up with pain during the
night and that caused fatigtlee next day. Tr. 60-61.

The ALJ asked Sponsler about his statdrt@his endocrinologist in September 2013
wherein he stated that he esised by walking a couple of mi¢hree times a week. Tr. 61.
Sponsler agreed and added, “I try to walk thméles a day. That's what she suggested, but |
don’t always walk three miles a day.” Tr. 61. The ALJ asked, “How many times do you think
you actually do that?” and Sponsler answered, “None.” Tr. 61. The ALJ again asked Sponsler
how long he could have remainegrking at his groundskeeper jblad he not been let go due to

his then-girlfriend and her father falling out withch other and Sponskated that he would
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have stopped doing the work anyway “because wasebecoming a pain.” Tr. 63. He also said
that he had been planning on quitting becduséips and his back, “everything, was really
starting to bother me.” Tr. 63. He was theyagroundskeeper there and it was too much for one
person. Tr. 63. The ALJ asked him why he ledtjanitor job and Sponsler stated that he had
been fired for sexual discrimination. Tr. 64. @is&ed him if there was a point in time when he
would have been physically unable to do fbatand Sponsler replied, “It would have been
when | filed for disability. Because there—thaggin, | was the only person that did my job. |
had no help, and that stuff wadtyey me old, getting heavy.” Tr. 64.

The ALJ next discussed with Vocationadert Mary Everts (“VE”) Sponsler’s past
relevant work and had no othguestions for the VE. Tr. 64-65.

lll. Standard for Disability

Under the Act, 42 U.S.C. § 423(a), eligibility for benefit payments depends on the
existence of a disability. “Disability” is defined the “inability to engage in any substantial
gainful activity byreason of any medically determinapleysical or mental impairment which
can be expected to result in deat which has lasted or can &gpected to last for a continuous
period of not lesthan 12 months.” 42 U.S.C.423(d)(1)(A). Furthermore:

[A]n individual shall be determined to lmder a disability only if his physical or

mental impairment or impairments are of such severity that he is not only unable to

do his previous work but cannot, calexing his age, education, and work

experience, engage in anyet kind of substantial gainful work which exists in the

national economy . . ..
42 U.S.C. § 423(d)(2).

In making a determination as to disability under this definition, an ALJ is required to

follow a five-step sequential analysis set ouagency regulations. The five steps can be

summarized as follows:

11



1. If claimant is doing substantial g&ith activity, he is not disabled.

2. If claimant is not doing substantig&inful activity, his impairment must
be severe before he cha found to be disabled.

3. If claimant is not doing substantighinful activity, is suffering from a
severe impairment that has lastedioexpected to last for a continuous
period of at least twelwmonths, and his impairmemteets or equals a listed
impairment, claimant is presumddsabled without further inquiry.

4. If the impairment does not meet @ual a listed impairment, the ALJ must
assess the claimant’s residual functioregbacity and use it to determine if
claimant’s impairment prevents himofn doing past relevant work. If
claimant’s impairment does not prevdnm from doing his past relevant
work, he is not disabled.

5. If claimant is unable to perform pastievant work, he is not disabled if,
based on his vocational factors andgideal functional capacity, he is
capable of performing othevork that exists in significant numbers in the
national economy.

20 C.F.R. 88 404.1520, 416.926¢e als@Bowen v. Yucker#i82 U.S. 137, 140-42 (1987).
Under this sequential analysis, the claimantthagurden of proof at Steps One through Four.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997). The burden shifts to the
Commissioner at Step Five to establish whethe claimant has the vocational factors to
perform work available in the national econonhg.
IV. The ALJ’'s Decision
In her April 14, 2016, decision, the Almade the following findings:

1. The claimant last met the insured status requirements of the Social Security Act on
March 31, 2013. Tr. 23.

2. The claimant did not engage in substargahful activity during the period from his
alleged onset date of September 8, 2012 thrbigybate last insured of March 31, 2013.
Tr. 23.

3 The DIB and SSI regulations cited herein are generally identical. Accordingly, for conveniehees ditations

to the DIB and SSI regulations regarding disability determinations will be made to the DIB regulations found at 20
C.F.R. § 404.150%&t seq The analogous SSI regulations are found at 20 C.F.R. § 4168.964, corresponding to

the last two digits of the DIB cite (i.e., 20 (R 8§ 404.1520 corresponds20 C.F.R. § 416.920).
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3. Through the date last insured, the claintzad the following medically determinable
impairments of diabetes mellitus, hypothyroidism, hypertension, and obesity. Tr. 24.

4. Through the date last insuredetblaimant did not have an impairment or combination of
impairments that significantly limited the ahbylto perform basic work-related activities
or combination of impairments. Tr. 24.
5. The claimant was not under a disability, as defined in the Social Security Act, at any
time from September 8, 2012, the alleged onset date, through March 31, 2013, the date
last insured. Tr. 28.
V. Plaintiff's Arguments

Sponsler argues that the AkBtep Two finding that he has severe impairments is not
supported by substantial evidence; the ALJ failecbiasider the effects difis obesity at each
step of her evaluation; and ththe ALJ erred when giving liglweight to the state agency
reviewing physicians’ opinions. Doc. 14, p. 1.

VI. Legal Standard

A reviewing court must affirm the Commissier’s conclusions absent a determination
that the Commissioner has failedayoply the correct legal standamshas made findings of fact
unsupported by substantial evidence in the record. 42 U.S.C. § A05(gf)f v. Massanari321
F.3d 611, 614 (6th Cir. 2003). “Suhstial evidence is more thanscintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioBesaw v. Sec’y of Health Buman Servs966 F.2d 1028,
1030 (6th Cir. 1992) (quotingrainard v. Sec’y of Health & Human Sern&89 F.2d 679, 681
(6th Cir. 1989) (per curiam) (citations omitted)). A court “may not try the dasevo nor
resolve conflicts in evidence, noralge questions of credibility.'Garner v. Heckler745 F.2d

383, 387 (6th Cir. 1984).

VII. Analysis

13



A. The ALJ’s Step Two finding is supported by substantial evidence

At Step Two, a claimant must show thatdudfers from a severe medically determinable
physical or mental impairmeng0 C.F.R. § 404.1520(a)(4)(ii). An impairment is not considered
severe when it does not significgrimit the claimant’s physicabr mental ability to do basic
work activities (without considarg the claimant’s age, eduaan, or work experience)Long v.
Apfel 1 Fed. App’x 326, 331-332 (6th Cir. 2001); 20F.R § 404.1521(c). Basic work activities
are defined by the regulations as “abilities antitages necessary to do most jobs,” and include:
(1) physical functions; (2) the pacity to see, hear and speé® ‘[u]nderstanding, carrying out,
and remembering simple instruantis;’ (4) ‘[u]se of judgment;(5) ‘[rlesponding ppropriately to
supervision, co-workers, and uswalrk situations;’ and (6) ‘[d]dang with change in a routine
work setting.” Simpson v. Comm’r Soc. Seg44 Fed. App’x 181, 190 (6th Cir. 2009) (quoting
20 C.F.R. 88 404.1521(a)-(b) and 416.921(a)-(b)).

In Higgs v. Bowenthe Sixth Circuit found that “an pairment can be considered not
severe only if it is a slight abnormality thatmmally affects work abity regardless of age,
education, and experience.” 88R2#& 860, 862 (6th Cir. 1988). Tlkggscourt observed that
“this lenient interpretationf the severity requirement in paejpresents theoarrts’ response to
the Secretary’s questionable practice in theyeE#B0s of using the stéwo regulation to deny
meritorious claims without pper vocational analysis.Id. But the court also recognized that
“Congress has approved the threstammissal of claims obvioushatking medical merit .. . . .”
Id. That is, “the severity requirement may still be employed as an adirativie convenience to
screen out claims that are ‘totally grouss’ solely from a medical standpointd. at 863. The
Higgscourt approved of that practice and affirntsinissal because the record contained no

objective medical evidence to support the plaintiff's claims ofrgeemapairment. Particularly
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relevant to the case at bar, tHiggs court observed that “[tlhe medgagnosis of [an ailment], of
course, says nothing about the severity of the condititzh.”

SinceHiggs, the Sixth Circuit has regularlpdind substantial evidence to support a
finding of no severe impairment if the medieaidence contains no information regarding
physical limitations or the intensity, frequencydaturation of pain associated with a condition.
See, e.g., Lond Fed. App’x. at 33Z;ompare Maloney v. Apfe211 F.3d 1269 (table), No. 99-
3081, 2000 WL 420700 at *2, (6th Cir. 2000) (peri@nn) (finding substantial evidence to
support denial when record indicated claimstmiwed symptoms and was diagnosed with
disorder but did not contain evidence of a disey impairment that would prevent work); and
Foster v. Secretary of Health & Human Sy&99 F.2d 1221 (table), No. 88-1644, 1990 WL
41835 at *2 (6th Cir. 1990) (per curiam) (findisgbstantial evidence support denial when the
claimant produced no evidence regarding theueegy, intensity, and duran of arthritic pain;
the record indicated that he was no nmibian slightly or minimally impaired)yith Burton v.
Apfel 208 F.3d 212 (table), No. 98-4198. 2000 045853 at *3 (6th Cir. 2000) (reversing
finding of no severe impairment because recanttained diagnoses and remarks from a number
of treating physicians and psychglsts to the effect that chaant was “‘unable to work ... due
to the complexity of her healtiroblems™ (quoting physician)gnd Childrey v. Chatei91
F.3d143 (table), No. 95-1353, 1996 WL 420265 at 1A ®ir. 1996) (per curiam) (reversing
finding of no severe impairment because rdaontained an assessment by a consulting
physician reflecting a variety of m&l problems that left her “ngtet able to really care for
herself alone,” reports of twother physicians corroborating thegnsistent testimony from the

claimant, and no medical evidencelhie contrary (quoting physician)).
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The record in this case does not contain a single statement by a treating physician
indicating that Sponsles’health problems result in anyesgfic work-impairing limitations.See
Long 1 Fed. App’x at 332.

1. Diabetes

Sponsler argues that the ALJ erred becahsaimproperly relied “on her own finding”
that Sponsler walked 30 minutes a day, 2 to 2siper week “without laking at the medical
record.” Doc. 14, p. 8. But it was within the aizal record that Sponsléad reported walking
30 minutes a day, 2 to 3 times per weekhasALJ observed. Tr. 27 (citing Dr. Novy's
treatment notes, Tr. 263-265). Sponsler also tampthat the ALJ “misconstrues” Dr. Novy’s
treatment notes “and cites only sporadic compldindoc. 14, p. 8. The Court disagrees. The
ALJ accurately cited Dr. Novy’s treatment notes from June 5, 2012, to September 6, 2013 (Tr.
27), wherein Sponsler did not complain of any issues (Tr. 257), complained of occasional body
aches (Tr. 261, 267), reported no body aches but masoigps in his thighs and joint pain in his
knees, both occurring “sometimes” (Tr. 259)d @omplained of body aches (Tr. 263, 265).
Contrary to Sponsler’s assenithat Dr. Novy “opined” tha®ponsler had “issues” with joint
pain and body aches (Doc. 14, p. 8, citing the same transcript pages), Dr. Novy did not “opine”
these things; the occasional body aches, musateps and joint pain Sponsler reported were his
subjective complaints. Objecély, Dr. Novy found that Sponsldid not have neuropathy, did
not have ulcers on his feet, and had “excllblood pressure. See, e.g., Tr. 258, 264, 266, 262.
Although Sponsler states that Dr. Novy wrote thah&e a history of ulcers on his feet (Doc. 14,
p. 8) he did not actually have utseon his feet when he saw Dlovy. Nor is there a treatment
note from Sponsler’s podiatrist, O€ing, observing that he had utseon his feet. Dr. King only

told Sponsler to make sure to check his feeulcers. Moreover, the ALJ observed that
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Sponsler did not see Dr. King for four yearsnfr September 2009 to November 2013 (after the
relevant period). Tr. 26. Irhert, the ALJ did not “cherry-pick” the record when she observed
that Sponsler himself reported occasional baclyes and muscle cramps and there was no
evidence of foot ulcers. ‘Bhabove-cited records do not “algademonstrate more than a
minimal impact on [Sponsler’s] ability twork,” as Sponsler claims (Doc. 14, p. 9).

2. Knee impairment

Sponsler contends that the ALJ “erredajecting [his] knee@nditions as severe
impairments” because the ALJ’s conclusion tBpbnsler’'s knee condition was “fully resolved”
is not supported by the record. Doc. 14, pTBe ALJ remarked that Sponsler’s knee fracture
and surgery occurred in July 20@2n years before the allefjenset date. Tr. 25. She
accurately observed that, thereafter, Sponsler retiuiom his work as a janitor, which “strongly
suggests” that his knee impairment would Im@te prevented himdm working during the
relevant period. Tr. 25. She also detailed hiskvinstory as a groundskeapfor his girlfriend’s
father up to the alleged onset date, a job whecjuired him to care for 14 acres by mowing with
a push mower, trimming and tending to outbuigs. Tr. 25. The ALJ commented that Sponsler
had stated at his hearing timat would still be performing thgroundskeeper job if his girlfriend
had not had a falling out with tlwevner of the land, her father. Tr. 25. In other words, there was
no evidence that Sponsler’'s knegairment resulted in any sp&ciwork-impairing limitations.
See Longl Fed. App’x at 332.

Sponsler states that, nine months afterd¢tevant period, he sagonsultative examiner
Dr. Keyes, who “diagnosed” him with “degeagive joint disease and medical joint space
narrowing of the right knee and sclerosis and osteedioyimation.” Doc. 14, p. 9. First, this is

inaccurate; Dr. Keyes recited Sptars x-ray results as showing “degenerative joint disease...”
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etc.; Dr. Keyes did not diagnoSgponsler with degenerative joidisease. Dr. Keyes diagnosed
Sponsler with “1) Low back pain, 2) Hipipa3) Knee pain.”Tr. 242. Second, although
Sponsler states that the ALJ@nclusion was at odds with his x-ray results, Dr. Keyes'’ findings,
“and traditional medical knowle@d Doc. 14, p. 10, the Court digeees. Dr. Keyes’ findings
were minimal, as the ALJ observed. SeeZbr27 (ALJ commenting that Dr. Keyes observed
that Sponsler could stand and ambulate aroumdabm without difficulty, had full muscle
strength, intact sensan, and a normal range of motioMlotwithstanding what Sponsler refers
to as “traditional medical knowledge,” an ¥#iinding of degenerat® joint disease with
minimal physical exam findings and a diagnosis of knee pain does not mean that Sponsler’s knee
impairment was severe&see Higgs880 F.2d at 864 (“The mere dizosis of arthritis, of course,
says nothing about the seiy of the condition.”).

3. Obesity

Sponsler argues that the ALJ improperly deiaed that his obesity was not a severe
impairment and failed to assess the symptohwbesity in conjunction with his other
impairments. Doc. 14, p. 10. He argues thatALJ rejected any limitations caused by his
obesity because of the fact that he “worked wbldese for a number okgrs” and asserts, “this
vague assessment cannot constiutastantial evidence and isoalds with the medical evidence
in this case.” Doc. 14, p. 12.

The ALJ remarked that the records show,tpabr to, during, and after the relevant
period, Sponsler was obese and consistentlyahBMI above 40. Tr. 25. She remarked that,
despite his obesity, Sponsler worked for maesgrg and that physical exam findings “showed no
evidence of any specific or quédrable impact on [his] pulmongr musculoskeletal, endocrine,

or cardiac functioning due to his weight.” Tr. 26he commented that Sponsler had stated that
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he walked 30 minutes, 2-3 times a week, indngathat his “weight had no impact on his ability
to ambulate or other body system.” Tr. ABespite his obesity, his hypertension and
hypothyroidism “remained controtiéstable” and exam findings showed a normal gait, clear
lungs, a regular heart rhythm and rate, and noahegical or gastrointestinal abnormalities. Tr.
26. Dr. Keyes had found that he could stand ambulate without difficulty and he had full
muscle strength and normal range of motiespite his 40+ BMI. Tr. 26-27. The ALJ
concluded, “When considering that [the claimstapped working for issues unrelated to his
impairments] with the claimant’s longstandihistory of diabetes, right knee problems and
obesity for which there is no ielence of a significant deterioran at the time of his alleged
onset date, [it] suggests thasenditions would not have preved work had the claimant not
have been fired.” Tr. 27-28. She also mamed that Sponsler contied to perform odd jobs
involving some of that kind of wor&fter his alleged onset date. Tr. 28.

Sponsler’s objection to the ALJ’s discussiorhf obesity lacks merit. First, the ALJ’s
reliance on the fact that Sponsler used to veopkysically demanding job while obese is not
“vague,” as he suggests (Ddel, p. 12); it is accurate and paint. Second, the ALJ did not
rely on this fact alone in her discussion alpbnsler’s obesity, as explained above. Third, the
ALJ’s alleged failure to discuss the sevenfyhis obesity diagnosis (Doc. 14, p. 12) does not
describe an error by the ALJ; rathit describes a deficiency tihe evidence of record detailing
how and to what extent Sponsler’s obesity affetiedunctioning. To witthere is little to no
evidence that Sponsler’s obesity affected histioning. This is not thé&LJ'’s fault. Finally,
Sponsler’s recitation of the risks of obesityo(D 14, p. 12) is not evidence showing Sponsler’'s

obesity affected his functioning.
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Sponsler identifies a treatment note frbis podiatrist, Dr. King, who stated that
Sponsler needed to get serious about weigist émd that his obesityas affecting his feet
adversely. Doc. 14, p. 12 (citing Tr. 239). eTineatment note, dated eight months after
Sponsler’'s date last insured, also advised3ipansler’'s feet are notdd enough for disability”
and that his metatarsus adduacties progressing “as expectedrt. 239. He had a normal gait,
diminished sensation in his lower extremities tartmal capillary refill, normal range of motion,
normal strength and no swelling, as the ALJesbsd. Tr. 26, 239. In May and November 2014
he reported “doing great.” Tr. 26, 289, 290. King's treatment notes do no show that the
ALJ’s decision lacked substantial evidence.

Sponsler’s statement that the ALJ “comndttearmful legal ernoin only discussing
Plaintiff's obesity in passing’s inaccurate; the ALJ discuskin detail Sponsler’s obesity.

Lastly, citing to no specific record evidence, Sglenasserts, “The medical record clearly shows
that Plaintiff's obesity had more than a minimal impact on his ability to work.” Doc. 14, p. 12.
The ALJ disagreed, and substantial evidence supports her decision. Her decision, therefore,
must be affirmed.See Jones v. Comm’r of Soc..$886 F.3d 469, 477 (6th Cir. 2003) (the
Commissioner’s decision is upheld so lagysubstantial evidence supports the ALJ’s
conclusion).

B. The ALJ did not err when she gave “little” weight to the state agency reviewing
physicians’ opinions

Sponsler argues that the ALJ erred whengshe “little” weight to the state agency
reviewing physicians’ opinionsDoc. 14, p. 8; Doc. 16, p. 3. The Algave “little” weight to the
state agency reviewing physicians’ opinighsth of which found that Sponsler’s diabetes,
obesity, and joint dysfunction were severe impaints and that he could perform medium work

with postural limitations) because Sponsler'sdtreent records revealed no evidence of any
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impact on the claimant’s pulmonary, musculosta)eendocrine, or cardiac functioning during
the relevant period.” Tr. 27. The ALJ also rekeal that Sponsler’s statements did not support
the state agency reviewing physicians’ opinions beede had stated that he walked 30 minutes
2-3 times a week and had complained tdtreely few functional problems to his
endocrinologist. Tr. 27. This is substial evidence supportinipe ALJ’s decision.

Sponsler argues that the ALJ incorrectlylegd the Step Two standard when she found
“no evidence of any impact” on his functioningrithg the relevant perioalhen discussing the
state agency reviewing physicians’ opinions whetbagsorrect standard is whether a claimant’s
impairments have “more than a minimal effect” on his ability to do basic work activities. Doc.
16, p. 3 (citing SSR 96-3p). But “a determinatioretifer an impairment(s) is severe [at Step
Two] requires an assessmentlod functionally limiting effect of an impairment(s),” and,
therefore, “symptom-related limitations and resiwics must be considered at this step of the
sequential evaluation process.” SSR 96-3p. WW86&74181, at *2. Thus, the ALJ’'s statement
that there was no evidence of any impact on Sposdlunctioning sits squaly within the Step
Two analysis.See id Moreover, the ALJ’s statement atebove was describing the weight she
gave to the state agency reviewing physiciapgions; the spportability andconsistency of
the opinion with the record aswhole are items properly considered by the ALJ when assigning
weight to opinion evidenceSee20 C.F.R. § 404.1527(c) (an Alevaluates a non-treating
source opinion by consideririge supportability and coistency of the opinion, the
specialization of the mechl source, and any other factorsea by the claimant or others).

The ALJ did not apply the wrong standard wisée assigned weight to the state agency
reviewing physicians’ opinions or in her Stégwo analysis and her decision is supported by

substantial evidence. Her dsioin, therefore, is affirmedSee Jones8336 F.3d at 477.
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VIIl. Conclusion

For the reasons set forth herdlre Commissioner’s decisionAd~FIRMED.

IT 1S SO ORDERED.

Dated:March6, 2018

Kathleen B. Burke
UnitedStatedMagistrateJudge
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