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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

WILLIE SCOTT, I, CASE NO. 1:17CVv2123
Plaintiff,
MAGISTRATE JUDGE
V. GEORGE J. LIMBERT
NANCY A. BERRYHILL?,
ACTING COMMISSIONER OF SOCIAL ) MEMORANDUM OPINION
SECURITY ADMINISTRATION, )) AND ORDER
Defendant. )

Plaintiff Willie Scott, Il (“Plaintiff’) requess$ judicial review of the decision of the
Commissioner of Social Security Administati (“Defendant”) denying his applications for
Disability Insurance Berigs (“DIB”) and Supplemental Security Income (“SSI1”). ECF Dkt. #1.

In his brief on the merits, filedn January 15, 2018, Plaintiff assehtst the decision issued by the
administrative law judge (“ALJ”) is not supported by substantial evidence. ECF Dkt. #13.
Defendant filed a response brief on February 14, 26T Dkt. #14. Plainffi did not file a reply

brief.

For the following reasons, the Court AFFIRNt decision of the ALJ and dismisses the
instant case in its entirety with prejudice.

1. FACTUAL AND PROCEDURAL HISTORY

Plaintiff filed applications for DIB and S&lleging a disability onset date of June 18, 2013.
ECF Dkt. #11 (“Tr.”) at 272-79.The applications were denied initially and upon reconsideration.
Id. at 210-15, 218-21. Plaintiff then request hearing before an ALI. at 222. A hearing was

held on June 4, 2015, but was tioaned to allow Plaintiff an opportunity to obtain coundel. at

'On January 23, 2017, Nancy A. Berryhill became the acting Commissioner of Social Security,
replacing Carolyn W. Colvin.

2All citations to the Transcript refer to the pagembers assigned when the Transcript was filed in
the CM/ECF system rather than the page numbemgressivhen the Transcript was compiled. This allows
the Court and the parties to easily reference the Trighssrthe page numbers of the .PDF file containing
the Transcript correspond to the page numbers assigregttidTranscript was filed in the CM/ECF system.
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61. After Plaintiff obtained counsel, and hearing was held on January 28, 20dGt 31. On
September 28, 2016, the ALJ issued a decisionledimg that Plaintiff was not disabledd. at 8.
Subsequently, the Appeals Council derféaintiff's request for reviewld. at 1. Accordingly, the
decision issued by the ALJ on September 28, 2016, stands as the final decision.

The instant suit was filed by Plaintiff on Octol®e2017. ECF Dkt. #1. Plaintiff filed a brief
on the merits on January 15, 2018. ECF Dkt. #13emdant filed a response brief on February 14,
2018. ECF Dkt. #14. Plaintiff did not file a reply brief.
1. RELEVANT PORTIONS OF THE ALJ'S DECISION

On September 28, 2016, the ALJ issued a datisnding that Plainff was not disabled.

Tr. at 11. The ALJ found that Plaintiff met the insured status requirements of the Social Security
Act through December 31, 2018d. at 13. Continuing, the ALJ stated that Plaintiff had not
engaged in substantial gainful activity since June 18, 2013, the alleged onsét ddtee ALJ
determined that Plaintiff had the severe impeints of right-knee patellar tendonitis and obesity.

Id. Next, the ALJ stated that Plaiff did not have an impairment or combination of impairments
that met or medically equaled the severity of one of the listed impairments in 20 C.F.R. Part 404
Subpart P, Appendix 1id. at 14.

After consideration of the record, the Alauhd that Plaintiff had the residual functional
capacity (“RFC”) to perform light work atefined in 20 C.F.R. 88 404.1567(b) and 416.967(b) with
the following additional limitations: the opportunity to alternate positions between sitting and
standing at approximately thirty-minute intervale;operation of foot controls with the right lower
extremity; never climbing ladders, ropes, or scaffolds; never kneel or crawl; occasionally climb
ramps or stairs; occasionally balance, stoop, anettr, and avoid concentrated exposure to hazards
such as dangerous machinery, unprotected heights, and uneven surfaces. Tr. at 15.

The ALJ then stated that Plaintiff wag@unger individual on the alleged disability onset
date, had a high school education, and was alglentonunicate in English. Tr. at 23. Continuing,
the ALJ indicated that the transferability of jekills was not material to the determination of
disability because the Medical-Vocational ruleported a finding that Plaintiff was not disabled.

Id. Considering Plaintiff age, education, work esiprce, and RFC, the ALJ determined that jobs
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existed in significant numbers in the natibeeonomy that Plaintiff could performid. For these
reasons, the ALJ concluded that Plaintiff hadbe®n under a disability, as defined in the Social
Security Act, from June 18, 2013, through the date of the decikioat 24.

. STEPS TO EVALUATE ENTITLEMENT TO SOCIAL SECURITY BENEFITS

An ALJ must proceed through the requiredwsential steps for evaluating entitlement to
social security benefits. These steps are:

1. An individual who is working and engaging in substantial gainful activity
will not be found to be “disabled” gardless of medical findings (20 C.F.R.
88 404.1520(b) and 416.920(b) (1992));

2. An individual who does not have a “severe impairment” will not be found to
be “disabled” (20 C.F.R. 88 404.1520(c) and 416.920(c) (1992));

3. If an individual is not working and suffering from a severe impairment
which meets the duration requirement, see 20 C.F.R. § 404.1509 and
416.909 (1992), and which meets or is equivalent to a listed impairment in
20 C.F.R. Pt. 404, Subpt. P, App. 1, a finding of disabled will be made
without consideration of vocational factors (20 C.F.R. 88 404.1520(d) and
416.920(d) (1992));

4. If an individual is capable of perfaing the kind of work he or she has done
in the past, a finding of “not disabled” must be made (20 C.F.R. 88
404.1520(e) and 416.920(e) (1992));

5. If an individual’s impairment is so severe as to preclude the performance of
the kind of work he or she has donehe past, other factors including age,
education, past work experience and residual functional capacity must be
considered to determine if other work can be performed (20 C.F.R. 88
404.1520(f) and 416.920(f) (1992)).

Hogg v. Sullivan987 F.2d 328, 332 (6th Cir. 1992). The claimant has the burden to go forward
with the evidence in the first four steps déinel Commissioner has the burden in the fifth sddpon
v. Sullivan 923 F.2d 1175, 1181 (6th Cir. 1990).

IV. STANDARD OF REVIEW

Under the Social Security Act, the ALJ ks the evidence, resolves any conflicts, and
makes a determination of disability. This Court’s review of such a determination is limited in scope
by 8§ 205 of the Act, which states that the “findingthe Commissioner of Social Security as to any
fact, if supported by substantial evidence, shatidreclusive.” 42 U.S.C. 8405(g). Therefore, this

Court’s scope of review is limited to deternmgiwhether substantial evidence supports the findings



of the Commissioner and whether the Commissiapelied the correct legal standardsdbott v.
Sullivan 905 F.2d 918, 922 {&Cir. 1990).

The substantial-evidence standard requires the Court to affirm the Commissioner’s findings
if they are supported by “such relevant evidea&a reasonable mind might accept as adequate to
support a conclusion.Cole v. Astrug661 F.3d 931, 937, citingichardson v. Peraleg02 U.S.

389, 401 (1971) (internal citation omitted). Substaetradence is defined as “more than a scintilla
of evidence but less than a preponderarRedgers v. Comm’r of Soc. Set86 F.3d 234 (6tiCir.
2007). Accordingly, when substantial evidence sugsgbe ALJ’s denial of benefits, that finding
must be affirmed, even if a preponderance efahidence exists in the record upon which the ALJ
could have found plaintiff disabled:he substantial evidence standard creates a “zone of choice’
within which [an ALJ] can act withouhe fear of court interferenceBuxton v. Halter246 F.3d

762, 773 (6th Cir.2001). However, an ALJ’s failtwdollow agency rules and regulations “denotes
a lack of substantial evidenayen where the conclusion oktALJ may be justified based upon
the record.”Cole, supraciting Blakely v. Comm’r of Soc. Seb81 F.3d 399, 407 (6th Cir.2009)
(internal citations omitted).

V. LAW AND ANALYSIS

Plaintiff asserts that the ALJ’s decision is sopported by substantial evidence because the
RFC finding did not provide an accurate assesgnof his limitations. ECF Dkt. #13 at 10.
Specifically, Plaintiff states that the ALJ unreasonably found that his severe impairments of right
knee patellar tendonitis and obesity ordgtricted him to light workld. at 11. Plaintiff claims that
the medical opinions of record demonstrate thaslirecapable of performing light work activity.
Id. The opinions that Plaintiff claims the Al@ighed improperly were submitted by Hassan Assaf,
M.D., Elizabeth Das, M.D., Leanne Bertani, M.D., and Shu Que Huang, M.t 12-14. Each
opinion will be addressed in the order presented by Plaintiff in his brief on the merits.

A. Consultative Examining Physician

Regarding the opinion submitted by Dr. Assatpnsultative examining physician, Plaintiff

states:



The ALJ] gave little weight to Dr. As§a opinion, stating that the examination of

Plaintiff] showed no evidence that [Plaintiff] needed a cane for standing or balance.

In fact, Dr. Assaf reported that [Plaintifflalked with a limp; he could not walk on

heels/toes because of right knee pain; squatting was limited to thirty degrees. Dr.

Assaf’s opinion was supported by the cliniegshmination. The ALJ goes on to state

that [Plaintiff] did not follow treatmentivice to attend physical therapy or attend an

orthopedic evaluation. Again, this is amdcurate statement as the record contains

orthopedic evaluations and physical therapy sessions.
ECF Dkt. #13 at 12.

Defendant contends that the Abnly gave some weight togtlpinion of Dr. Assaf because
it was inconsistent with clinical findings fromaatiff's physical examination. ECF Dkt. #14 at 18.
Continuing, Defendant states that Plaintiff'sghastic testing resulted in a conservative course of
treatment and substantial evidence supports the ALJ’s findidgBefendant asserts that the ALJ
did not believe that Dr. Assaf’s examination supgadithe conclusion that Plaintiff needed a cane
and that the ALJ noted that Plaintiff had a noratahce and rose from his chair without difficulty.
Id. Further, Defendant states that the ALJ indicaked Plaintiff: did not need help changing or
getting on and off the examination table; had no redness, heat, swellifigsmreof his knee; had
full strength and sensation without any evidence of muscle atrophy or spasm; had only a sligh
reduction in the range of motion of his knee; amtidit consistently use a cane and that none of his
care providers prescribed a cané. at 18-19.

Plaintiff's argument is without merit andebALJ’'s assignment of “some weight” to the
opinion of Dr. Assaf is supported by substantial emite. The ALJ stated that despite Dr. Assaf’s
opinion that Plaintiff's cane wasecessary, no physician actually advised Plaintiff to use a cane or
prescribed the cane. Tr. at 18. The ALJ cite@siéitom Plaintiff's physical examination with Dr.
Assaf that showed no indication that Pldfnieeded a cane for standing or balanice. Further,
the ALJ cited notations in the record indicatthgt Plaintiff did not attend physical therapy or
orthopedic evaluations as instructed, indicating iknee pain was not as severe as allefgkd.
Although Plaintiff cites evidencthat he believes contradicts the ALJ's assignment of “some
weight” to Dr. Assaf’s opinion, when substantiaidance supports the ALJ’ s i@l of benefits, that
finding must be affirmed, even if a preponderaoicéhe evidence exists in the record upon which

the ALJ could have found Plaintiff disable8eeCole, 661 F.3d at 937Rogers486 F.3d at 234;
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Buxton 246 F.3d at 773. Here, the ALJ cited sulishevidence in support of the assignment of
only “some weight” to the opinion of Dr. Adsand, accordingly, the ALJ’'s finding must be
affirmed.

B. State Agency Non-Examining Physicians

Next, Plaintiff claims thathe ALJ improperly found the opinions of the state agency non-
examining physicians, Dr. Das and Dr. Bertani, tolbensistent with the evidence when assigning
no weight to their opinions. ECF Dkt. #13 at 12aiRtff avers that ALJ erroneously stated that
he had significant improvement in functioning and pain levels after undergoing conservative
treatment. Id. at 12-13. Continuing, Plaintiff asserts that the record shows that he was still
exhibiting an antalgic gait after sixteen physicakr#py visits and that he walked with a cale.
at 13. Plaintiff further statesahwhen he began a second cowfgghysical therapy in June 2015,
he was experiencing difficulty with activities ofilydiving and his pain worsened with prolonged
sitting, standing, walking, sleeping, and climbing the stduts.

Defendant asserts that the ALJ properlygheid the opinions submitted by Dr. Das and Dr.
Bertani. ECF Dkt. #14 at 20. Specifically, Defendstates that the ALJ assigned no weight to the
opinions because they were inconsistent with the Plaintiff’'s diagnostic test results, the objective
findings from his clinical examinations, andshmprovement with conservative treatmeifd.
Defendant avers that although the ALJ indicatedribaveight was assigned to the opinions of Dr.
Das and Dr. Bertani, the ALJ was apparently orfigrreng to their conclusions regarding Plaintiff's
ability to stand and walkid. Continuing, Defendant states that the ALJ actually agreed with other
aspects of their opinions regarding foot cols, lifting, postural limitations, and hazardd. at 21-

22. Further, Defendant asserts that evenmagguthat the ALJ shouldave adopted the opinions
of Dr. Das and Dr. Bertani, the outcomettoé decision would not have been differefat. at 21.
Defendant states that the questions posed to ttaivoal expert (“VE”) at the hearing established
that even if Plaintiff's standg and walking were as limited epined by Dr. Das and Dr. Bertani,
jobs still existed in significant numbers in the national economy that Plaintiff could peridrm.

The ALJ’s decision is supported by substantial evidence. In support of the assignment of

no weight to the opinions of Dr. Das and Dr. Bertani, the ALJ indicated that diagnostic testing
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showed minimal degenerative changes and thedsahowed muscle strength of 5/5. Tr. at 22.
The ALJ also cited medical records from Janu¥5 in which it was noted that Plaintiff did not
require surgical intervention and that he shoutbad perform physical therapy seven days a week.
Id. Moreover, even if the ALJ had assigned songreke of weight to the portions of the opinions
of Dr. Das and Dr. Bertani regangj Plaintiff's ability to stand andalk, the VE testified that jobs
would still exist in significant numbers in the national economy that Plaintiff could perform. As
stated above, when substantial evidence suppeliti's denial of bends, that finding must be
affirmed, even if a preponderance of the evidemdsts in the record upon which the ALJ could
have found plaintiff disabledseeCole 661 F.3d at 937Rogers486 F.3d at 238uxton 246 F.3d

at 773. The ALJ explained that the opinion®ofDas and Dr. Bertani were not supported by the
record because the opinions were inconsistent with the evidence and then cited medical evidenc
in support of this conclusion. Tr. at 22. Acdogly, the ALJ’'s assignment of no weight to the
opinions of Dr. Das and Dr. Bertani is supported by substantial evidence.

C. Treating Physician

Finally, Plaintiff claims thathe ALJ improperly discountatie opinion of Dr. Huang, his
treating physiciad. ECF Dkt. #13 at 13. An ALJ must gigentrolling weight to the opinion of a
treating source if the ALJ findkat the opinion is well-supported by medically acceptable clinical
and diagnostic techniques and not inconsistent with the other substantial evidence in the recor
Wilson v. Comm’r of Soc. Se878 F.3d 541, 544 {&Cir. 2004). If an ALJ decides to discount or
reject a treating physician’s opinion, he or st provide “good reasons” for doing so. Social
Security Rule 96-2p. The ALJ must provide reagbasare “sufficiently specific to make clear to
any subsequent reviewers the weight the adjudlicitve to the treating source’s medical opinion
and the reasons for that weightd. This allows a claimant to understand how his case is

determined, especially when he knows that his treating physician has deemed him disabled and |

3Plaintiff does not discuss the treating physician rule despite recognizing Dr. Huang as his treating
physician. SeeECF Dkt. #13 at 12-14. Defendant correctly notes that the treating physician rule applies in
this case as the amended regulations for weighing meapigabns apply to claims filed on or after March
27,2017. ECF Dkt. #14 at 12.
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may therefore “be bewildered whead by an administrative bureaucracy that he is not, unless some
reason for the agency’s decision is suppli&tlilson,378 F.3d at 544 (quotingnell v. Apfell77

F.3d 128, 134 (2d Cir. 1999)). Further, it “ensuhed the ALJ applies the treating physician rule
and permits meaningful appellate reviefathe ALJ’s application of the rule.Ild. If an ALJ fails

to explain why he or she rejected or discourtterlopinions and how those reasons affected the
weight afforded to the opinions, this Court must find that substantial evidence is lacking, “even
where the conclusion of the ALJ mbg justified based upon the recorBdgers486 F.3d at 243
(citing Wilson 378 F.3d at 544).

The Sixth Circuit has noted that, “while ittisie that a lack of compatibility with other
record evidence is germanethe weight of a treating physician’s opinion, an ALJ cannot simply
invoke the criteria set forth in the regulations ifrdpso would not be *‘sufficiently specific’ to meet
the goals of the ‘good reason’ rul€&fiend v. Comm’r of Soc. SeB75 Fed.Appx. 543, 551 (6th
Cir. 2010). The Sixth Circuit hdeeld that an ALJ’s failure to identify the reasons for discounting
opinions, “and for explaining precisely how those oessaffected the weight” given “denotes a lack
of substantial evidence, even where the caictuof the ALJ may be justified based upon the
record.”Parks v. Social Sec. Admid13 Fed.Appx. 856, 864 (6th Cir. 2011) (quotrapgers 486
F.3d at 243 ).However, an ALJ need not discuss every piece of evidence in the administrative
record so long as he or she considers all of a claimant’s medically determinable impairments an
the opinion is supported by substantial evider®a20 C.F.R. § 404.1545(a)(Xee also Thacker
v. Comm'r of Soc. Se@9 Fed.Appx. 661, 665 (6th Cir. 2004). Substantial evidence can be “less
than a preponderance,” but must be adequaterasonable mind to accept the ALJ’s conclusion.
Kyle v. Comm’r of Soc. Se€09 F.3d 847, 854 (6th Cir. 2010) (citation omitted).

In support of Dr. Huang'’s opinion, Plaintifites medical records from July 2014 and July
2015 in which Dr. Huang noted mild swelling, tenderness, and a limited range of motion in
Plaintiff's right knee.Id. Plaintiff also states that the Aldiled to explain how his minimal daily
activities supported the RFC findingd. at 13. Continuing, Plaintiff states that the ALJ was not a
medical expert and improperlylsstituted his own medical opiniofd. at 14. Defendant contends

that the ALJ properly observed that Dr. Huang'syam was inconsistent with the clinical findings
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of record, including her own treatment notes, and provides a summary of the ALJ’s decision
regarding Dr. Huang’s opinion. ECF Dkt. #14 at 13.

As required by the treating physician rutes ALJ provided “good reasons” for discounting
Dr. Huang’s opinion and assigning the opinion littkeight. The ALJ stated that Plaintiff's
diagnostic testing showed no evidence of significant degenerative disc disease and that he on
experienced pain with bilateral knee extensiothatend of the testedmge of motion. Tr. at 21.
Continuing, the ALJ noted that the physical exztions performed by Dr. Huang did not show
significant physical abnormalities in Plaintiff's rigknee and that his “bilateral lower extremities
were 5/5.”Id. The ALJ also noted that an examinatadrPlaintiff in September 2015 showed 5/5
muscle strength, bilaterally with plantaexion, dorsiflexion, inversion, and eversiolal. at 22.
Further, the ALJ stated that the records sh@awdbnservative treatment improved Plaintiff's knee
pain. Id. The ALJ also noted that despite Plaintiff'sslenpain and obesity, he was able to perform
a wide array of physical activities including dagyercise and household chores. Accordingly, the
ALJ explained how Dr. Huang's opinion was incoteis with the other edence of record when
assigning the opinion less than controlling gieiand the decision to do so is supported by
substantial evidenceSee Wilson378 F.3d at 544.
VI. CONCLUSION

For the foregoing reasons, the Court AFFIRWE& decision of the ALJ and dismisses the

instant case in its entirety with prejudice.

Date: January 29, 2019 /s/George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE



