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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

PATRICIA NELSON-WOOTEN, ) CASE NO. 1:17CVv2387

Plaintiff,

MAGISTRATE JUDGE

V. GEORGE J. LIMBERT
NANCY A. BERRYHILL?,
ACTING COMMISSIONER OF SOCIAL ) MEMORANDUM OPINION & ORDER
SECURITY ADMINISTRATION, )

Defendant. )

Plaintiff Patricia Nelson-Wooten (“Plaintiffiequests judicial review of the final decision
of the Commissioner of Social Security Adminagion (“Defendant”) denying her application for
Supplemental Security Income (“SSI”). ECF DKt In her brief on the merits filed on April 27,
2018, Plaintiff asserts that the administrative law judge (“ALJ”) committed error by failing to
properly evaluate and weigh the opinion of heating physician, lacked substantial evidence and
good reasons for the residual functional capacity CREhat he determined for her, and failed to
adjudicate a relevant period of time in Hecision. ECF Dkt. #150n May 29, 2018, Defendant
filed a brief on the merits. ECF Dkt. #16. Plaintiff did not file a reply brief.

For the following reasons, the Court REVERSES the ALJ’s decision and REMANDS the
instant case for the ALJ to reevaluate and amatiie opinions of Dr. Hekman in accord with the
treating physician rule.

I RELEVANT FACTUAL AND PROCEDURAL HISTORY

On July 25, 2013, an ALJ issued a decision findiag Plaintiff was notlisabled for social
security purposes and therefore not entitled gability Insurance Benefits (“DIB”) from May 1,
2011 to the date of his decision. ECF Dkt. #IOr.” for Transcript of Proceedings) at 77.
According to the ALJ in that decision, Plaintifad protectively filed a Title 1l application for a
period of disability and DIB alleging disabilibeginning October 15, 2008, and thereafter amended

'On January 20, 2017, Nancy A. Berryhill became the acting Commissioner of Social Security,
replacing Carolyn W. Colvin.
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her onset date at the hagyibefore him to May 1, 2011d. at 66. Plaintiff filel a request for review

of the ALJ’s decision to th&ppeals Council, and on Octoli#0, 2014, the Appeals Council denied
Plaintiff's request for reviewld. at 78-85. Plaintiff appealed tloecision to this Court by filing

a complaint on November 13, 2014 through counsel. ECF Dkt. #1 in Case Number 1:14CV2500
Plaintiff, through counsel, filed a mts brief and Defendant filedlaief as well. ECF Dkt. #s 13,

16 in Case number 1:14CV2500. On October 16, 2015, this Court filed a Memorandum Opinion
& Order and Judgment Entry affirming the ALJ&aision that Plaintiff weinot entitled to a period

of disability and DIB. ECF Dkt. #17 in Case Number 1:14CV2500.

Meanwhile, Plaintiff protectively filed arpalication for SSI on November 3, 2014, alleging
disability beginning April 3, 2011, due to thyroid removal, Grave’s disease, scoliosis, back
problems, carpal tunnel syndrome (“CTS”) in both haanat$ wrists, sciatica, a left leg cast due to
tendon problems, and an ACL repair the right knee. Tr. at 98, 116, 162-F6Plaintiff's
application was denied initially and upon reconsideratidnat 86-130. Following the denial of
her application, Plaintiff requested an adisirative hearing, and on October 21, 2016, an ALJ
conducted an administrative hearing and accepttegtimony of Plaintiff, who was represented
by counsel, and a vocational expert (“VEIQ. at 31, 131. On November 15, 2016, the ALJ issued
a decision denying Plaintif’application for SSllid. at 14-25. Plaintiffifed a request for review
of the ALJ’s decision and on October 23, 2017, tppeeals Council denied Plaintiff's request for
review. Id. at 1-4, 161.

On November 14, 2017, Plaintiff filed a complaint in this Court. ECF Dkt. #1. On April 27,
2018, Plaintiff filed her brief othe merits. ECF Dkt. #15. Wiay 29, 2018, Defendant filed her
brief on the merits. ECF Dkt. #16. aiitiff did not file a reply brief.

2All citations to the transcript refer to the pagenbers assigned when the transcript was filed in the
CM/ECF system rather than the page humbers assignenl the transcript was coitgd. This allows the
Court and the parties to easily reference the transsighe page numbers of the .PDF file containing the
transcript correspond to the page numbers assignedtivbeéranscript was filed in the CM/ECF system.
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1. ALJ'S DECISION
In his November 15, 2016 decision, the ALJ nateat Plaintiff had previously filed an

application for Title 1l DIB alleging disabilitpeginning October 15, 2008@the claim was denied
initially, upon reconsideration, and by ALJ decis@mnJuly 25, 2013. Tr. at 14. The current ALJ
noted that the prior ALJ found that Plaintiff weegpable of performing a range of light work and
the Appeals Council upheld the prior ALJ's deaisand became administratively final thereafter
Id. The current ALJ thus found that res judicatali@gjto the previously adjudicated period from
th alleged onset date through the datihefprior ALJ’s decision of July 25, 201Rl. The current
ALJ thus found that his decision appliediie unadjudicated peridzeginning July 26, 2013d.

From that period, the ALJ in this case found that Plaintiff had not engaged in substantial
gainful activity since the application date adWwember 3, 2014 and she had the severe impairments
of degenerative disc disease (“DDD”) of the lumbar spine; chronic pain syndrome; patellofemoral
syndrome of the bilateral knees, with mild to moderate osteoarthritic changes; bilateral plantar
fasciitis; obesity; bilateral CTS; and status-poghtrirelease surgery. Tat 16. He further found
that these impairments, individually or in comddion, did not meet orgeial any of the Listing of
Impairments in 20 C.F.R. Part 404ylfpart P, Appendix 1 (“Listings”).ld. at 18. The ALJ
thereafter determined that Plaintiff had tR&EC to perform light wik with the following
limitations: she can lift and carry up to 10 poufréguently and 20 pounds occasionally; sit for a
total of 6 hours of an 8-hour workday; standkuap to 4 hours per 8-hour workday; push and pull
as much as shown for lifting and carrying; frequently handle and finger with bilateral upper
extremities; occasionally climb ramps and stairs; never climb ladders, ropes, or scaffolds;
occasionally balance; frequently stoop; ocoaally kneel, crouch, and crawl; and no exposure to
unprotected heights or moving mechanical padsat 19-20.

In his decision, the ALJ reviewed the medical opinions in the file, including the checklist
statements of Plaintiff's treating primary cgueysician, Dr. Hekman. Tr. at 22. The ALJ found
that Dr. Hekman treated Plaintiff “intermittigyt throughout the relevant time period, and the ALJ
found his checklist statements to be inconsisiattit substantial evidence of record, including Dr.

Hekman’s own treatment notes and physical examination findiltgsThe ALJ found that Dr.
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Hekman’s assessment was “not persuasive” apjteared to be a significant overstatement of the
claimant’s limitations and symptom severityd:

Based upon the testimony of the VE and hi<CR&r Plaintiff, the ALJ determined that
Plaintiff could perform her past relevant work as a general office clerk. Tr. at 23. He also found that
Plaintiff could perform othepjps existing in significant numbarsthe national economy, including
the jobs of mail clerk, ticket seller, and information clelft. at 24-25. The ALJ thus held that
Plaintiff was not disabled under the Sac$ecurity Act since November 3, 2014. at 25.

. STEPS TO EVALUATE ENTITLEMENT TO SOCIAL SECURITY BENEFITS

An ALJ must proceed through the requiredsential steps for evaluating entitlement to
social security benefits. These steps are:

1. An individual who is working and engaging in substantial gainful activity
will not be found to be “disabled” gardless of medical findings (20 C.F.R.
88 404.1520(b) and 416.920(b) (1992));

2. An individual who does not have a “severe impairment” will not be found to
be “disabled” (20 C.F.R. 88 404.1520(c) and 416.920(c) (1992));

3. If an individual is not working and is suffering from a severe impairment
which meets the duration requirement, see 20 C.F.R. 8§ 404.1509 and
416.909 (1992), and which meets or is equivalent to a listed impairment in
20 C.F.R. Pt. 404, Subpt. P, App. 1, a finding of disabled will be made
without consideration of vocational factors (20 C.F.R. 88§ 404.1520(d) and
416.920(d) (1992));

4, If an individual is capable of perfamg the kind of work he or she has done
in the past, a finding of “not dibked” must be made (20 C.F.R. 88
404.1520(e) and 416.920(e) (1992));

5. If an individual’s impairment is so severe as to preclude the performance of
the kind of work he or she has dondhe past, other factors including age,
education, past work experience and residual functional capacity must be
considered to determine if other work can be performed (20 C.F.R. 88
404.1520(f) and 416.920(f) (1992)).
Hogg v. Sullivan987 F.2d 328, 332 (6th Cir. 1992). The claimant has the burden to go forward
with the evidence in the firBbur steps and the Commissiones lf@e burden in the fifth steppMoon
v. Sullivan 923 F.2d 1175, 1181 (6th Cir. 1990).

V. STANDARD OF REVIEW

Under the Social Security Act, the ALJ weighs the evidence, resolves any conflicts, and

makes a determination of disability. This Court’s review of such a determination is limited in scope
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by 8205 of the Act, which states that the “findilngthe Commissioner of Social Security as to any
fact, if supported by substantial evidence, shall be conclusive.” 42 U.S.C. 8405(g). Therefore, this
Court’s scope of review is limited to deternmigiwhether substantial evidence supports the findings

of the Commissioner and whether the Commissioner applied the correct legal staAthatsy.
Sullivan 905 F.2d 918, 922 {&Cir. 1990).

The substantial-evidence standard requires the Court to affirm the Commissioner’s findings
if they are supported by “such relevant evidems@ reasonable mind might accept as adequate to
support a conclusion.Cole v. Astrug661 F.3d 931, 937, citingichardson v. Peraleg02 U.S.

389, 401, 91 S.Ct. 1420, 28 L.Ed.2d 842 (19¢itation omitted). Substantial evidence is defined
as “more than a scintilla of evadce but less than a preponderanBegers v. Comm’r of Soc. Sec.,
486 F.3d 234 (6tiCir. 2007). Accordingly, when substantial evidence supports the ALJ’s denial
of benefits, that finding must be affirmed, evéa preponderance of the evidence exists in the
record upon which the ALJ could have found plaintiff disablBge substantial evidence standard

creates a “‘’zone of choice’ within which [an ALd4n act without the fear of court interference.”
Buxton v. Halter246 F.3d 762, 773 (6th Cir.2001). However, an ALJ’s failure to follow agency
rules and regulations “denotes a lack of sultgtbevidence, even where the conclusion of the ALJ
may be justified based upon the recor@dle, supraciting Blakely v. Comm’r of Soc. Seb81

F.3d 399, 407 (6th Cir.2009) (citations omitted).

V. LAW AND ANALYSIS

A. Treating Physician Rule

Plaintiff first asserts that the ALJ failed pooperly evaluate the opinions of her treating
physician, Dr. Hekman, and he failed to indicatevilegght that he gave to those opinions. ECF
Dkt. #15 at 14-19. The Court agrees and REMANDS the instant case in order for the ALJ to
reevalute and properly analyze the opinionBrofHekman'’s opinions under the treating physician
rule.

On October 30, 2015, Dr. Hekman completed a medical source statement concerning
Plaintiff's physical capacity. Tat 970. The form requested that Dr. Hekman mark the activities

that Plaintiff could perform on@gular and continuing basis anddebed that as 8 hours per day
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for 5 days per week or an equivalent schedlde.The form also asked Dr. Hekman to identify the
medical findings that supported his assessmeamyfimitations, and it defined the word “rare” as
meaning that the activity could not be perfodrier any appreciable period of time, the word
“occasional” as meaning from very little up t@bf the workday, and “frequent” as meaning from
1/3 to 2/3 of the workdayld.

On the form, Dr. Hekman checked that Piiffi's lifting was affected by her impairments
and he indicated that Plaintiff could occasionbityup to 10 pounds and up to no weight frequently.
Tr.at 970. Asto the findingaupporting his opinion on this activity, Dr. Hekman identified cervical
spondylolisthesis, hand numbness, chronic neck and shoulder pain, and severely painfdl CTS
Dr. Hekman further found that standing/walkingrevaffected by Plaintiff's impairments, and he
opined that Plaintiff could sit for a total @ hours per 8-hour workday, and for 1 hour without
interruption. Id. He wrote that low back pain peved Plaintiff from prolonged sitting and
standing and her walking was severely limitétl. Dr. Hekman also checked that Plaintiff's ability
to sit was impacted by her impairments and shedcsit for a total oR hours per 8-hour workday
and up to 1 hour without interruptiofld. He wrote that prolonged sitting led to lumbar radiculitis
symptoms for Plaintiff.Id. He further checked that Plaidtdould rarely climb, balance, stoop,
crouch, kneel or crawl and explained that Pl#istmultiple musculoskeletal concerns, pain, and
numbness status post a motor vehicle accident, would lead tolgain.

Dr. Hekman further checked that Plaintiff cowarely reach, push/pull, or perform gross or
fine manipulations due to cervical spondylolisthesexck and shoulder pain, and severely painful
CTS. Tr. at 971. He opined that Plaintifutd not work around heights, moving machinery or
temperature extremes as she was status post ACL tear and reconstruction, which led to decreas
mobility. Id. Dr. Hekman indicated th&laintiff had been prescell a brace and wheelchair, but
not a cane, walker, TENS unit or breathing machiite. He opined that Plaintiff would need to
alternate positions between sitting, standing and walking at will, and she experienced severe pai
that interfered with her concentration, would take her off task, and would cause absenikeism.
Dr. Hekman further checked the box that Plaintiéuld need to elevate her legs at will and at a 90

degree angle, and he explained that this wasaperiodic numbness and tinging in her feet and
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recurrent ACL tear and reconstructidsh. When asked to identify any additional limitations that
would interfere with Plaintiff's ability to worl® hours per day and 5 days per week, Dr. Hekman
wrote that, “Patient, in my opinion, has fiboromyialgWorking 8 hours a day may lead to significant
fatigue, impaired concentrationld.

On September 23, 2016, Dr. Hekman completedreer medical source statement regarding
Plaintiff's physical capacity. Tr. at 1014. He checked the same limitations as that in his October
30, 2015 medical source statement, identified the siadiags and explanations for his limitations,
and again opined that he thoughdttRlaintiff had fibromyalgia.ld. at 1014-1015.

An ALJ must give controlling weight to the opinion of a treating sotiftlee ALJ finds that
the opinion is well-supported by medically accepadlinical and diagnostic techniques and not
inconsistent with the other subatial evidence in the recorVilson v. Comm’r of Soc. Se878
F.3d 541, 544 (BCir. 2004). If an ALJ decides to dmt or reject a treating physician’s opinion,
he must provide “good reasons” for doing so. 8ldsecurity Rule (“SSR”) 96-2p. The ALJ must
provide reasons that are “sufficiently specificrtake clear to any subsequent reviewers the weight
the adjudicator gave to the treating source’sioa opinion and the reasons for that weigid.”
This allows a claimant to understand how heedasletermined, especially when she knows that
her treating physician has deemed her disabledladay therefore “be bewildered when told by
an administrative bureaucracy that [s]he is not, unless some reason for the agency’s decision
supplied.”Wilson, 378 F.3d at 544 (quotin§nell v. Apfel177 F.3d 128, 134 (2d Cir. 1999)).
Further, it “ensures that the ALJ applies thettrggphysician rule and permits meaningful appellate
review of the ALJ’s application of the rule.ld. If an ALJ fails to explain why he rejected or
discounted the opinions and how those reasomestafl the weight afforded to the opinions, this
Court must find that substantial evidence is iagk“even where the conclusion of the ALJ may be

justified based upon the recordRdgersA486 F.3d at 243 (citingvilson 378 F.3d at 544).

3 The Court notes that the SSA has changed thengaahysician rule effective March 27, 2017. The SSA
will no longer give any specific evidentiary weight to medical opinions, including affording controlling weight to
medical opinions. Rather, the SSA will consider the persuasiveness of medical opinions using the factors specified il
their rules and will consider the supportability andsistency factors as the most important factors.
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The Sixth Circuit has noted that, “while ittisie that a lack of compatibility with other
record evidence is germane to the weigha @eating physician’s opinion, an ALJ cannot simply
invoke the criteria set forth in the regulations ifrdpso would not be ‘sufficiently specific’ to meet
the goals of the ‘good reason’ rulé=tiend v. Comm’r of Soc. SedJo. 09-3889, 2010 WL
1725066, at *8 (6th Cir. 2010). The Sixth Circuit Imetd that an ALJ’s failure to identify the
reasons for discounting opinions, “and for explaining precisely how those reasons affected the
weight” given “denotes a lack of substantiaidence, even where the conclusion of the ALJ may
be justified based upon the recorBarks v. Social Sec. AdmimNo. 09-6437, 2011 WL 867214,
at *7 (6th Cir. 2011) (quotinRogers 486 F.3d at 243 )However, an ALJ need not discuss every
piece of evidence in the adminigiva record so long as he coneid all of a claimant’s medically
determinable impairments and the opinion is supported by substantial evid=e2®. C.F.R. 8§
404.1545(a)(2)see also Thacker v. Comm'r of Soc. S&@.F. App’x 661, 665 (6th Cir. 2004).
Substantial evidence can be “less than a preponcderdut must be adequate for a reasonable mind
to accept the ALJ’'s conclusiorKyle v. Comm'r of Soc. Se€09 F.3d 847, 854 (6th Cir. 2010)
(citation omitted).

If an ALJ declines to giveontrolling weight to the opinion of a treating source, he must
determine the weight to give that opinion baspdn a number of regulatofgctors. 20 C.F.R. 8§
404.1527(c)(2). Such factors include “the lengttheftreatment relationship and the frequency of
examination, the nature and extent of the treatment relationship, supportability of the opinion,
consistency of the opinion with tihecord as a whole, and the specialization of the treating source.”
Wilson 378 F.3d at 544, citing 20 C.F.R. § 404.1527(c).AAd is not required to discuss every
factor in 20 C.F.R. 8§ 404.1527(c).

In the instant case, the ALJ indicatedttihe had considered Dr. Hekman'’s checklist
opinions. Tr. at 22. While acknovadging that an opinion of a treatisgurce is generally attributed
controlling weight, the ALJ found that Dr. Hekmgropinions were “not fully consistent with
substantial evidence of record, including Dr. Hekman’'s own treatment notes and physical
examination observationsId. The ALJ found that Dr. Hekman “provided primary care services

intermittently throughout the periodld. He further found that Plaiiiff received only conservative
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treatment that helped her symptoms, the treatment notes lacked a prescription for a wheelcha
although Plaintiff used one for transportatiorg ghysical examinations showed good stability of

the lower extremities, with no neurological or motor deficits, and no edema that would require
ongoing elevation throughout the day as Dr. Hekman opihéd.The ALJ also found that the
objective clinical evidence did not support Dr.Kd&n’s note that Plaintiff had “severe” CTS as
EMG studies indicated that the CTS was mild in nature and responded to tredtm&he ALJ
concluded that Dr. Hekman’s assessments “appeared to be a significant overstatement of th
claimant’s limitations and symptom severity, and [are] therefore not persuakive.”

Plaintiff first asserts that the ALJ erredfioyding that Dr. Hekman was only an intermittent
provider when he was in fact her primary care physician who provided treatment at all times
throughout her claim. ECF Dkt. #4515. The Court agrees witreRitiff that Dr. Hekman appears
to have been her primary care physician who treated her during the relevant time period for the
instant case. ECF Dkt. #15 at 13;: Tr. at 14. Besides the checkitatements, the other treatment
notes from Dr. Hekman in the record show tiaexamined and treated Plaintiff on September 17,
2013, October 23, 2013, February 24, 2014 Agmd 17, 2015. Tr. at 403-410, 425-429, 451-456,
825-830, 935-949. However, the Court is not certanttie ALJ used the term “intermittently” to
imply that Dr. Hekman was not a primary cgtgysician, since the ALJ indicated in the same
sentence concerning treating Plaintiff “intermmtlg” that Dr. Hekman provided primary care
services. Tr. at 22. Nevertheless, evenafAhJ did discount Dr. Hekman’s opinions because he
erroneously found that Dr. Hekman provided medical services on an intermittent basis, the Cour
finds that it is harmless error because this waieodnly reason or the primary reason that the ALJ
relied upon in affording less than controlling weight to Dr. Hekman’s opinions.

The Court notes that the ALJsal erred in his decision when he stated that Dr. Hekman
opined that Plaintiff required the use of a wheaich Tr. at 22. Dr. Hekman did not state that
Plaintiff required a wheelchair, but rather, hedked on the opinion form that a wheelchair and a
walker had been prescribed to Plaintifid. at 986, 1015. The ALJ did correctly state that a
prescription or order for a wheelchair is not in the recéddat 22. The ALJ also seems to attach

significance to the fact that Plaintiff was “eglchair bound” and performed activities that he found
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were inconsistent with her allegations of il mobility, such as caring for her husband and
helping him prepare and recover from back surg@ryat 19-22. Besideselfact that Dr. Hekman

did not opine that Plaintiff required the use oklaeelchair, Plaintiff, who appeared at the ALJ
hearing in the wheelchair, did not testify tehe was “wheelchair bound,” but rather, she testified
that the wheelchair and walker were prescribdtetdo use on an as-needed basis, and she used the
wheelchair on and off to prevent fallinkgl. at 42-43. Further, she tesg# that she could walk and
stand without the aid of either assistive devilck. Thus, to the extetihat the ALJ relied upon an
inconsistency between Plaintiff's use of ogueement to use a wheelchair and her activities of
helping her husband, this reliance is improper because the ALJ misread Dr. Hekman’s checklis
assessment and Plaintiff's testimony negates the ALJ’s findings.

The ALJ further found that the “[p]hysical@axinations demonstrated good stability of the
lower extremities, with no neurological or moteficits, and no edema that would necessitate
ongoing elevation throughout the day” as Dr. Haknihad opined in his assessment. Tr. at 22.
However, the ALJ cited to none of the physical examinations or records that supported these
conclusions. Further, the record shows ¢tmeBSeptember 12, 2013, Plathtinderwent a right knee
arthroscopy, with a patellar femoral debridemexCL reconstruction using RIGIDIX femoral
fixation and a 9mm tibiafixation, with bone-patellar tendon-bone allografd. at 461. She
received physical therapy while in the hospital recovering from surgeryat 480. The ALJ
acknowledged this surgery in his decision and indt#hat Plaintiff's sbsequent “complaints of
knee pain were attributed to mild osteoarthritic changes and bilateral patellar chondromalacia
conditions her treating orthopedists elected to treat conservatively with injections and physical
therapy referrals.”ld. at 20. The ALJ goes on to state that, “treating sources indicated that the
osteoarthritic changes were not of a nature that made her a candidate for arthrojalaaty20.
He cited to Dr. Farrow’s note @ctober 6, 2015 that “[s]he does halve major structural issues
of the knee that would benefibin arthroscopic intervention. Weight loss and further strengthening
would be [b]eneficial.”Id. at 20, citing Tr. at 989.

Besides a surgery, Plaintiff underwent numetrojestions, wore knee braces, was referred

to orthopedic specialists, pain management specialists, and to physical therapy for knee pain, ar
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she was prescribed Flexeril, Vicodin, Venlaxaefand Naproxen. Tr. at 386-387. And the ALJ left
out a sentence in the middle of the notation by Drdwathat Plaintiff did not have major structural
issues that would benefit from an arthroscopy #nat weight loss andrehgthening would benefit
her. 1d. at 989. He actually stated between thesg¢esees that such arthroscopic intervention
“should be the last resortd. at 989. Thus, another surgery was not totally excluded as a possibility
in the future.

Further, the ALJ fails to discuss progress notes from orthopedic specialist, Dr. Hampton, on
November 17, 2014 in which he indicated that Rifiinad “persistent instability symptoms in her
right knee.”Tr. at 367. His examination &faintiff's right knee indicad that Lachman’s test was
slightly positive with soft endpoint, a questioralpivot shift, and a crepitant range of motion
existed in the right knee “which appears to edeal tibial with some patello femoral crepitance.”
Id. He ordered a right knee MRI which showed thatanterior cruciate ligament was intact with
evidence of tricompartmental osteoarthrtitis of the kndeat 361. He administered an injection
into Plaintiff's right knee Id. Further, the ALJ does not discuss Plaintiff's presentation to Dr.
Goodman at the Family Practice of thee@land Clinic on September 11, 2015 where she
complained of a popping when stretapiher left knee three days pridd. at 959. She reported
that she went to the emerggnmom and had x-rays andethtold her to get a MRI.Id. Dr.
Goodman noted that the x-ray was negative, but physical examination showed a mild edema on tr
left knee and pain to lateral rotatiolal. at 960. He diagnosed a left knee sprain and possible MCL
sprain and again referred her to orthopaedatg-e also prescribed Medrdl. Plaintiff presented
to Dr. Farrow at the Sports Health Center of@heveland Clinic for her ght and left knee pain on
September 18, 2015 and he found that Plaintiff had diffuse pain in both knees and a lot of
patellofemoral irritability.Id. at 1005. He noted that a prior M&howed significant chondral loss
in the lateral compartment of the right kné@. He ordered a left kn@dRI as the irritability was
more on the left knedd. Plaintiff followed up with DrFarrow on October 6, 2015 and he noted
that the MRI of her left knee showed degatige changes in the patellofemoral and medial

compartment and a moderate to large joint effusion with small intraarticular batlias989. He
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aspirated a 3+ effusion on Plaifis left knee and injected both éflaintiff's knees with Kenalog
and Lidocaine.ld.

In addition, Dr. Hekman’s own treatment notes show that on February 24, 2014, Plaintiff
complained of severe front leg pain, significamtéo back and neck pain, numbness in her feet and
legs, and severe knee pain. Tr. at 403. Dr. Hekman noted upon examination that Plaintiff's righ
knee was immobilized in a brace and she had wiéim range of motiorand tenderness in her
cervical spine and shoulders, as well as tendetogsapation in her lower back, along with mild
hypertonicity. Id. at 405. He approved the rare use of Vicodin and refilled her prescriptions for
Flexeril and increased her Effexdd. at 407. He also diagnosedipkiff with an ACL tear and
noted that Plaintiff was working with the orthopediepartment and she continued to be in a leg
brace.ld. He prescribed her Hydrocodone and AcetaminoplinHe further diagnosed Plaintiff
with fibromyalgia and noted that she hatpbrovement of her symptoms with Effexord. Dr.
Hekman examined Plaintiff again on April 17, 2016l ahe was crying in his office due to hip and
lower back pain.ld. at 935. She was also having chronic knee plin.Dr. Hekman'’s clinical
examinations showed positive multiple fioromyalggader points, hypertonicity in her low back,
tenderness to palpation of the low back and neck, as well as the sholaldatr405, 428, 452, 517.

A lumbar MRI showed moderate severe disigheloss and lumbar degeneration, and knee MRIs
showed significant changes in the knelgs.at 346, 621, 989, 1005. Dr. Heamreferred Plaintiff

to physical therapy for her knee pain and fibrolgigeand gave her a handicapped parking sticker,
and he encouraged self-care for her lumbar spondyltsist 941.

Based upon the above, the Court remands the instant case because the ALJ violated tt
treating physician rule biailing to provideproper evaluation, analysis and reasons for affording
less than controlling weight to the opinions of Dr. Hekman as to Plaintiff’'s knee impairments,
fibromyalgia, and osteoarthritis. The Courtkes no finding or statemeas to disability, but
remands this case for reevaluation, analysis and proper application of the treating physician rul
based upon the relevant law as to Plaintiff's knee impairments and osteoarthritis.

As to Plaintiff’'s CTS, the Court finds that the ALJ properly applied the treating physician

rule to Dr. Hekman’s opinions and substantial evidence supports the ALJ’'s finding that Dr.
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Hekman’s categorization of Plaintiff's CTS ‘@®vere” was unsupported by the record. Tr. at 22.
The ALJ found that this characterization was lubtig the EMG studies which showed that the CTS
was mild in nature and responded to treatméahtat 22. Further, Dr. Hekman’s September 17,
2013 and progress notes indicatattRlaintiff reported that her CTS pain had improved, although
she still complained that it caused problems for her. Tr. at 451, 456. On February 24, 2014, Dr
Hekman noted that Plaintiff had a 50% improveina her postoperative CTS hand and “[t]his
should be a googtsult.” [emphasis in original]ld. at 407. Dr. Hekman'’s April 17, 2015 progress
notes also indicate that Plaintiff indicated that CTS was 50% better in her right wrist after the
surgery.ld. at 826. The Court finds that this is saiéint for affording less than controlling weight
to Dr. Hekman’s opinion as to the severity diRtiff's CTS and substantial evidence supports this
determination by the ALJ.

The Court further finds that the ALJ’s violati of the treating physician rule is not harmless
error. As the Sixth Circuit recognizes, a violation of the good reasons requirement could constitute
harmless error in three circumstances: (1) wherg#ating source's opinion was patently deficient;

(2) where the Commissioner made findings consistent with the treating source's opinion; or (3)
where the Commissioner otherwise metgoal of 20 C.F.R. §416.927(c)(@ple 661 F.3d at 940.

Here, the opinion of Dr. Hekman was not pdtedeficient on its face, the ALJ did not make
findings consistent with that opinion, and the gafahe regulation was not otherwise met because
the ALJ's decision does not permit meaningful judicial review. Accordingly, the undersigned
recommends that the Court find that the Alil&atment of the opinion of Dr. Hekman did not
constitute harmless error.

B. RFC

Plaintiff additionally argues that substangaldence does not support his RFC for her. ECF
Dkt. #15 at 21. In light of the Court’s remandtlois case based upon the ALJ's failure to comply
with the treating physician rule, the Court deefinto address this allegation as the ALJ's
re-evaluation and analysis on remand may impadfiiniings on this issue in the remaining steps
of the sequential evaluatiorsee Reynolds v. Comm'r of Soc. S& Fed. Appx. 411, 417 (6th
Cir. 2011).
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C. Title 1l Benefits Period

Plaintiff also asserts that the ALJ in the ardtcase failed to adjudicate a relevant period of
time from a prior ALJ decision issued on July 2613 as to a DIB claim #t she had filed. ECF
Dkt. #15 at 21-22. Plaintiff had filed an apptica for DIB, alleging disability beginning October
15, 2008, which was initially denied on Febru2dy 2012, denied upon reconsideration on July 25,
2012, and then an unfavorable decision was issnetuly 25, 2013 by an ALJ. Tr. at 14. The
Appeals Council upheld the ALJ’'s unfavorable decision on September 20, R014Llaintiff
asserts in the instant case that the ALJ shbalve adjudicated the period from July 26, 2013
through the expiration of her insured status on June 30, 2014. ECF Dkt. #15 at 21-22.

The ALJ in the instant case reviewed this pdetermination in his decision and applied the
principles of res judicata from the prior allelgenset date of October 15, 2008 through the date of
the prior ALJ’s decision, which was issued on BBy 2013. Tr. at 14. Therrent ALJ indicated
that his decision applied to the waipadicated period beginning July 26, 2018. When he denied
her current application for SSI, however, he fotimat Plaintiff was not under a disability since
November 3, 2014, the date that she protectively filed the current applicktiart.25.

Plaintiff cites to the Program Opematis Manual System (“POMS”), S1 00601.035 entitled
“Adjudicating Title Il when a Title XVI Application is Filed,” and indicates that it states that,
“[w]hen the claimant...files a valid Title XVI application, he or she has also filed a valid Title 1l
application. In this situation, both the Title XVI and Title Il applications must be processed,
adjudicated and effectuated.” ECF Dkt.# 15 at 21, quoting POMS S1 00601.035.

Defendant acknowledges this POMS and assertthibas what happened in this case. ECF
Dkt. #16 at 9. Defendant submits that in order to be eligible for SSI under Title XVI, Plaintiff had
to establish that she was disabled while Ipptieation was pending. ECF Dkt. #16 at 9, citing 42
U.S.C. 8 1382(c); 20 C.F.R. 88 416.330, 416.335 (20D&¥endant quotes relevant law stating
that, “[p]ayment of benefits may not be madedoy period that precedes the first month following
the date on which an application is filed or, if later, the first month following the date all conditions
for eligibility are met.” ECF Dkt. #16 &-10, quoting 20 C.F.R. § 416.501(2016) and citing 42
U.S.C. § 1382(c)(7). Defendant concludes thatr#tevant period in the instant case thus began
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on November 3, 2014, the date tR&intiff protectively filed her current application for SEl.

On June 4, 2018, Defendant filed a notice of filing supplemental record in which she had
inadvertently omitted from the record. ECF BKt7. The omitted document, which was certified,
is the Notice of Disapproved Claim dated Debeml14, 2014 concerning Plaintiff's DIB claim.
ECF Dkt. #17-1. Defendant asserts that Magice of Disapproved Claim was adjudicated and
Plaintiff moved forward on her SSI applicationiathis before the Court and the only claim that
was pending before the ALJ and therefore with this Court.

The Court agrees with Defendant’s assertiang finds that the ALJ in the instant case
adjudicated the proper time period because Plaintiff's prior DIB application was separately
adjudicated and finalized, including through tlisurt in Case Number 1:14CV2500, for DIB
purposes. The Courtin the prior case affirttelALJ’s decision dated July 25, 2013 which found
that Plaintiff was not disabled for DIB purposes.

VI. CONCLUSION

For the above reasons, the Court finds thethJ violated the treating physician rule as to
the opinions of Dr. Hekman. The Court therefore REVERSES the decision of the ALJ and
REMANDS the instant case to the ALJ for raation and explanation as to Dr. Hekman’s
opinions concerning Plaintiff's impairments, except for her CTS.

IT 1S SO ORDERED.

Date: March 18, 2019 /s/George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE
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