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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

WILLIAM MATTHEWS, Case No. 1:17 CV 2431
Paintiff,
V. MagistratdudgeJameR. Knepp,ll

COMMISSIONER OF SOCIAL SECURITY,

Defendant. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

Plaintiff William Matthews (“Plaintiff”) filed a Complaint against the Commissioner of
Social Security (“Commissioner”) seeking judidialiew of the Commissioner’s decision to deny
disability insurance benefits (“DIB”) and supphental security income (“SSI”). (Doc. 1). The
district court has jurisdiction under 42 U.S.C. 88 1383(c) and 405(@) parties consented to the
undersigned’s exercise of jurisdiction in accordance with 28 U.S.C. § 636(c) and Civil Rule 73.
(Doc. 11). For the reasons stated below, the nsigieed reverses theasion of the Commissioner
and remands for further proceedings consistent with this opinion.

PROCEDURAL BACKGROUND

Plaintiff filed for DIB and SSI in April 2011, alleging a disty onset date of March 21,
2013. (Tr. 346-553.His claims were denied initiallgnd upon reconsiderah. (Tr. 301-09).
Plaintiff then requested a he&sg before an administrativevlajudge (“ALJ”). (Tr. 313-14).

Plaintiff (represented by counsel), and a vocatiexglert (“VE”) testified at the hearing before

1. Plaintiff previously appliefor, and was denied, DIB in@ecision dated March 20, 2013. (Tr.
188-214).
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the ALJ on May 3, 2016. {T84-124). On September 8, 201& &l_J found Plaintiff not disabled
in a written decision. (Tr. 23-34The Appeals Council denidélaintiff's request for review,
making the hearing decision the final dgan of the Commissioner. (Tr. 1-&ee20 C.F.R. 88
404.955, 404.981, 416.1455, 416.1481. Plaintiff timely filedittstant action on November 21,
2017. (Doc. 1).

FACTUAL BACKGROUND

Personal Background and Testimony

Born in 1963, Plaintiff was 49 years old on Hisged onset date, and 52 at the time of the
ALJ hearing.SeeTr. 222. He had a high school diplomad completed two years of colle@ze
Tr. 381. Plaintiff last worked in 2009 and I#fat job after being laid off. (Tr. 120).

Plaintiff testified he beliewit he was disabled because he could not perform the “general
motions of physical labor” due to his right arm, lefg, and left eye impairments. (Tr. 92). Plaintiff
had acute retinal necrosis, whiclestroyed the visiom his left eye andaffected his depth
perception. (Tr. 92-93). Plainti§’leg and arm impairments stemmed from an accident in which
he was hit by a motorcycle. (Tr. 99). Plaintiff haetve damage in his right arm (elbow to wrist),
limited range of motion, and numbness in his fisgéTr. 93-94). He wified this was ongoing,
and no worse or better, since 2008. (Tr. 88 alsalr. 96-99 (discussing limitations).

Plaintiff also testified tounctional limitations with his left leg. (Tr. 99-102). He had leg
pain he rated as five out of ten on an averagewith medication, nineithout. (Tr. 104-05). He
had “metal in there” from his knee to ankle aféefracture in three ptes; he also had nerve
damage. (Tr. 99). Plaintiff was unable to rurjuomp, and experienced weakness if he stood too
long. (Tr. 99-100). He estimated he could standifen minutes before having to sit, and walk

for fifteen to twenty minutes before having to rest. (Tr. 100-01). Plaintiff had a cane at the hearing,



which he testified Dr. Judith Weiss prescribed approximately three years prior. (Tr. 101, 120-21).
He always used it outside the heyand sometimes inside. (Tr. 102:@laintiff testified the cane
was to “relieve pressure”, rather than for baigrimut, it also helped with his balance, which was
sometimes unsteady due to his eye impairment. X02). Plaintiff estimated he could sit for
approximately forty-fiveminutes. (Tr. 102-03).

Plaintiff also testified that his anxiety, depression, andagmbia affected his ability to
work. (Tr. 107). By way of example, he explainthat he had missed bgse@st to avoid getting
on if the bus was crowdett. Plaintiff testified he had expenced agoraphobia since he was
young.ld. He avoided going out in plib and shopped at odd hours wits sister to avoid a
crowd at the grocery storgl'r. 108). Plaintiff testified he préausly picked jobs due where he did
not have to be around crowds, and left jobs in tis¢ gae to his agoraphobia. (Tr. 109) (“[I]t was
a . . . third shift job, but there [were] too many pedplthere. It was a good job but | just had to
get out[.]”). He had difficulty interactingven one-on-one with people. (Tr. 110).

Due to his depression, which was originaliggnosed in 1999, Plaintiff spent a few days
per week in bed. (Tr. 111). He saw both a psyclsiaand a therapist. (Tr. 112). Plaintiff's anxiety
was triggered by interacting witithers, crowds, and insomniathvracing thoughts. (Tr. 113).

At the time of the hearing, Plaintiff waaking (among other things) Naproxen for pain,
Viibryd for depression and anxjetLunesta for sleep, Trazodofw sleep, Seroquel for anxiety
and sleep, and Propranolol foraxing heart and anxiety. (Tr. 105-06).

The ALJ asked Plaintiff if things had worsehsince March 2013, and Plaintiff responded:
“No, it just — there’s no solution for the pain. Isjuvon’t go away. And &m what | hear from

my doctors, pretty much all is dotteat they can do.” (Tr. 121).



Relevant Medical Evidence

Physical Health

Prior to the alleged onset date in this c&aintiff was in an accident where a motorcycle
hit him. SeeTr. 100, 731. He fractured in his left leg arght arm, requiring surgical repair. (Tr.
99-100);see alsarr. 702.

In April 2013, Plaintiff complained of pain ihis tibia if he wallked more than fifteen
minutes. (Tr. 731). He used a cai. Judith Weiss, M.D., assesseldronic left leg pain, and
ordered an x-ray and vasauistudies. (Tr. 733-34).

Plaintiff returned to Dr. Weiss in M&013. (Tr. 698-701, 714-18). DWeiss again noted
Plaintiff had left leg pain aftdifteen minutes of ambulation. {T714). Dr. Weiss thought Plaintiff
might have a vascular insufficiency, kahe first referred him to orthopedidd.; Tr. 718.0n
examination, Plaintiff's gait was noah (Tr. 717). Dr. Weiss assesskder alia, chronic leg pain.
(Tr. 718). She ordered x-rays and a repair fornfifis cane. (Tr. 698)X-rays showed intact
surgical hardware from surgeries with no aduéeture or dislocation(Tr. 702). He had bony
deformities of the proximal tibia and fibula, related to the healed fradture.

In May 2013, Plaintiff saw Micael Reich, M.D., in orthopedic Plaintiff reported chronic
left leg pain, explaining that his leg did not bothan at rest, but he had shin pain after exertion.
(Tr. 708). Plaintiff also told Dr. Reich his pawas grossly unchanged sethe acute post-injury
period; he did not require pain medicatitth.On examination, Dr. Reich noted Plaintiff had well-

healed surgical scars, mitdnderness to palpation over sions, and painless knee range of

2. Plaintiff's argument about his phgal limitations focuses solely dnis use of a cane. (Doc. 14,
at 13-14). Therefore, althougdplaintiff had treatment for ber physical impairments—most
notably his arm/elbow—during the relevant perithe undersigned summarizes only the records
relevant to Plaintiff's argumengee Kennedy v. Comm’r of Soc. S8¢.F. App’x 464, 466 (6th
Cir. 2003) (issues not raised in opening brief waived).
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motion. (Tr. 709). Dr. Reich noted P&if had “[m]ild persistent paiin [his left lower extremity
... that is only a problem with moderate actilétyels and does not cause discomfort/pain at rest.”
(Tr. 709-10). He thought Plaintiffrould likely have persistent abnic pain and referred him to
physical therapy for strengthening. (Tr. 71€9e alsdlr. 697 (physical therapy referral).

Plaintiff began physical thepg in June 2013. (Tr. 755). Paiff reported chronic pain
since his injury, which increased with walking fapre than ten to fifteen minutes. (Tr. 756). He
described pain of five to six oof ten, which was constant, butriea in intensity. (Tr. 757). He
took Neurontin with minimal relief. (Tr. 756). Gaxamination, the theragh noted Plaintiff had
poor hip/core strength, poor iatring and quadricep/hip #fter flexibility, and decreased
sensation over his proximal tibia. (Tr. 758). Pldfigtigait was: “Independentithout an assistive
device (though ambulates carrying straight cdeereased L stance time, slow and antalgid)”.
The therapist recommended physical therapy ondeice per week for six to ten visitsl.

At a June appointment, Charlotte Wagamor)Min orthopedics noted Plaintiff walked
with a cane. (Tr. 742). At a later June physicalapgvisit, Plaintiff reported using a straight cane
walking further than twenty feet but did not use it in the house. (Tr. #8Iuly, the therapist
noted Plaintiff ambulated with a straight cane, trad he used it when he had to walk more than
twenty feet. (Tr. 863-64). Plaifitistarted physical therapy with ‘iid” left lower extremity pain
and tolerated therapy. (Tr. 864).

In August, Plaintiff returnedo orthopedics and saw Anndallace, M.D. (Tr. 936). Dr.
Wallace noted that Plaintiff had made “some pesgl in physical therapy but reported little
symptom improvementid. On examination, Dr. Wallace found reduced range of motion, full
strength, and medig@int line tendernessd. Dr. Wallace suspected the tenderness stemmed from

osteoarthritis in the medial compartment of the kihdteShe prescribed Naproxen and instructed



Plaintiff to follow up in sixweeks if he had no relielid. She stated she would “consider injection
versus advanced imaging at that time” amdht refer Plaintiff to pain managemetft.

Plaintiff followed up with orthopedics irSeptember, reporting minimal relief from
Naproxen. (Tr. 1009). Lorraine Stern, M.D., noteddnmedial joint linetenderness, and that
Plaintiff was very tender to pation on the medal tibial shaftd. She referred Plaintiff to pain
management. (Tr. 1010). At a September 2013 maetdth visit, a providr noted Plaintiff had
a normal gait. (Tr. 1236).

In October 2013, Plaintiff saw pamanagement resident physician Vincent Desai, M.D.
(Tr. 1049-54). Plaintiff reported heould sit for more than an hour, stand for more than an hour,
and walk for twenty minutes. (Tr. 1050). Pl#inhad a normal neurologic examination, including
normal sensation, normal motor strength, and normal gait. (Tr. 1053). He had pain to the touch
and allodynia over hiteft leg scarsld. Dr. Desai’'s plan was soking cessation, a bone scan,
Mobic, and continuing Neurontin. (Tr. 1053-5Kutalba Tabbaa, M.D., oversaw Dr. Desai and
agreed with this plan. (Tr. 1055B). Dr. Tabbaa noted Ptuiff had pain deep in his leg after two
minutes of walking, and that the pain sdimes interfered with sleep. (Tr. 1054).

Plaintiff underwent a bone scan of his Ity in December 2013. (Tr. 1092). It showed
some evidence of prior traumatic injuries and repair and degenecaawge, but nothing “to
confirm a diagnosis of RSDIU.

In January 2014, Plaintiff saw Darlene Brown\Rin pain management, describing sharp,
crampy burning left leg pain, warsat night and with walking. (T1105-06). Plaintiff had normal
reflexes, sensation, motor strength, and ¢aitMs. Brown “[r]einforced[the] importance of [a]
regular program of improving strength and flexibility”, prescribed an increased dosage of Mobic,

and prescribed Trazodone. (Tr. 1106).



At a February 2014 visit with Dr. Weiss, Ritff reported ongoing pain in his left tibia.
(Tr. 1182). Dr. Weiss discussed acupuncture angrassure, but Plaintiff was not interested.

On examination, Dr. Weiss noted Plaintiff hatbplinting” gait and used a cane. (Tr. 1185).

In June 2014, Plaintiff soughemtment for left lower leg paimith Eileen Coppola, C.N.P,
in pain management. (Tr. 1243-47, 1290-92). Rfaigported intermittent aching pain, worse at
night and with walking. (Tr. 1290). Ms. Coppolapcribed Diclofenac and Lidocaine (Tr. 1243,
1291-92), and instructed Plaintttf stop taking Mobic, Naproxe and Neurontin (Tr. 1243-44).
Later in June, Plaintiff returned to Dr. Weisef§ice, reporting his paiwas not improved, but not
worse. (Tr. 1289). Christl Howze, P.A., assess#dr alia, chronic leg painid.

A December 2014 x-ray, performed due to paioyeed a healed tibia fracture “with some
residual fracture deformity”. (Tr. 1644).

Plaintiff returned to Dr. Pagtson in orthopedics in Apr2016. (Tr. 1832)Dr. Patterson
noted Plaintiff was “doingeasonably well” but that he reportpdin in the medial aspect of the
left knee, worse with activitysomewhat better with Naproxdd. On examination, Dr. Patterson
noted Plaintiff walked “with a mild anligic gait pattern favoring the left legid. Plaintiff's knee
range of motion was 0-125 degseend he had no instabilityd. Dr. Patterson noted x-rays
showed “excellent osseous healwfghe left tibial fracture” with no sign of hardware loosening.
Id. Dr. Patterson opined Plaintiff's pain may be duearicose veins, and prescribed TED hose.
Id.

Notes in Plaintiff's mental health treadmt records from November 2013 through January
2016 indicate Plaintiff had a “ha[d] cane for site [sic] with him” (Tr. 1224, 1225, 1227, 1229, 1231,
1233), “ha[d] cane with him” (Tr. 1452, 1454, 1457, 1723, 1725, 1727), and “ambulate[d] via

cane” (Tr. 1820).



Physical Health Opinion Evidence

In October 2014, state agency physician Maur Gallagher, D.O., M.P.H., reviewed
Plaintiff's records and opined hmould perform the requirements of light work, with postural
limitations (never climbing ladders/ropes/scatf) occasional stooping, kneeling, crouching, and
crawling), limited left field of vision, and avoiexposure to hazards (no commercial driving or
unprotected heights). (Tr. 242-48)y. Gallagher noted “the RFCwgn is an adoption of the ALJ
RFC dated 3/20/13. The RFC is beadppted under AR 98-4.” (Tr. 244).

In February 2015, state agency physician MalhDelphia, M.D., reviewed Plaintiff's
records and offered a similar opinion, but noteairRiff's depth perception was limited, and he
should be precluded from jobs requiring binocwigion. (Tr. 258-60). He again noted the RFC
was an adoption of the prior RFC. (Tr. 260).

Mental Health

Plaintiff had regular mental health treatmémough the Free Cliniof Cleveland during
the relevant periodseeTr. 1222-37, 1438-58, 1722-28). He atliscussed these conditions with
his primary care providerSee, e.g.Tr. 717, 731.

In September 2013, Plaintiff complained of &tyiand insomnia tolzabeth Baker, M.D.
(Tr. 1235-37). Dr. Baker noted Plaintiff avoidbdving to be around pe@because he “thinks
people are looking at him”, and wéhypervigilant about people wimg to hurt him”. (Tr. 1235).
He had a depressed mood (self-rated atdivieof ten) and reported panic attadkis.Dr. Baker
noted Plaintiff's mood was “[n]aioo good”, his affect restriae and his thought content mildly
delusional. (Tr. 1236). She notki$ appearance was nglais behavior organed and cooperative,
his activity normal, his speech clear and distinct, and his though process linear and orfghnized.

His perception, cognition, insighand judgment were intadtl. Dr. Baker noted she would wean



Plaintiff off Remeron, continue Doxepand Cymbalta, and start Seroquel.Dr. Baker offered
a therapy referral but Plaintiff déoéd. (Tr. 1237) (“States he tdeherapy and it did not work.”).

Plaintiff saw Dr. Baker twice more in 2013eeTr. 1231-34. He continued to report
depression of five to seven out of ten. (Tr. 128233). He also continued to hear people calling
his name, though in December, no longer felt likegbe were out to get him or laughing at him
on the busld. His affect was blunted (Tr. 1233) aorestricted, with “constant negative thoughts
about everything” (Tr. 1231). His attitude was calm and cooperative, and he denied suicidal or
homicidal ideations. (Tr. 1231, 1233). In Decemberdrixiety was “betterand he was trying to
walk in the afternoon and listen to the radi@ reported difficulty concentrating. (Tr. 1231).
Medications included Seroquel, Cymbalta, and Abilify. (Tr. 1232, 1234).

During the first half of 2014, Plaintiff saWr. Baker four times. (Tr. 1223-30). He
continued to report depressed maddive to seven out of tennd had a constricted affect with
constant negative thoughts. (Tr. 1224, 122827, 1230). He experienced some increasing
paranoia, such as looking outthurtains at home to makerewno one was coming in, hearing
people call his name, and the return of thoughts that people on the bus were out to get him or
laughing at himSeeTr. 1223-30. In April, Plaitiff reported a panic tck on an overcrowded
bus, and passive thoughts of death. (Tr. 1225)1dwg, Plaintiff reported good concentration, the
ability to perform activities of daily living, and i@njoyed going to his mother’s house for half a
day. (Tr. 1223). At this visit, DBaker noted Plaintiff “appear[eti] have a brighter affect, moving
fast, and has more reactivity”. (Tr. 1224). She nétkihtiff’s medication “seem[ed] to be helping
however, he doesn’t perceive it to bl In March, Plaintiff was tdng Seroquel and Cymbalta,
but weaning Abilify. (Tr. 1228). In May, he contied Seroquel at an increased dose, and took

Effexor in place of Cymbalta. (Tr. 1224).



From July to December 2014, Plaintiff saw Sarah Engle, M.D. (Tr. 1449-58). During this
time, Plaintiff's mood was depreskat a level of six out of te(Tr. 1450, 1452), “terrible” (Tr.
1453-54), and dysthymic (Tr. 1457). He continueldawee panic attacks around crowds (Tr. 1449),
and throughout this time period was noted#éohypervigilant in public places (Tr. 1449, 1452,
1454, 1457). His attitude was consistentlincéTr. 1450, 1452, 1454, 1457), at times pleasant
and engaged (Tr. 1450, 1452), andthier times, irritable and frustied at not gatig better (Tr.
1454, 1457). In July, Plaintiff reported feeling like"hé& a wall” and returning to where he began
before he started feeling better. (Tr. 1449). rgAst, he reported things were “not getting better,
but not getting worse.” (Tr. 1451). In Decembéxr,. Engle noted Plaintiff had run out of
medication after missing his pribwo appointments. (Tr. 1456). Ahat appointment, Dr. Engle
restarted Plaintiff on his medigans (Effexor and Latuda), amtiscontinued Ambien, and started
Trazodone. (Tr. 1457). From Septber 2013 through May 2014, Plaihteclined a referral to
therapy, stating he had tried it in the past and it did not Bekr. 1224, 1226, 1228, 1230, 1232,
1234. In July, he stated he was willing to try (I450), and in September and December, he stated
he would like to start with “Dr. Bailey.” (Tr. 1455, 1458).

Plaintiff continued to treawith Dr. Engle in 2015SeeTr. 1722-28. In January 2015, Dr.
Engle noted Plaintiff was “brighter” as compdrto previous visits, though his mood was still
constricted, with “constant negagi thoughts.” (Tr. 1723). Plaintiff &b reported that meeting with
Dr. Bailey was helpful. (Tr. 1722). Dr. Engle noté@bjectively, his affect is brighter and he is
more talkative compared to previous sessiosaspect the combination of initiating therapy and
restarting his meds has been helpful.” (Tr. 1723).

At three visits in 2015, Dr. Engle continuedrtote Plaintiff was hypervigilant in public

places. (Tr. 1723, 1725, 1727). In Febiyde reported an anxietytatk getting on a crowded
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bus, and that he continued to self-isolate. {24). Dr. Engle continued, and increased dosages
of Effexor and Latuda during thisme; she also prescribed,\atrious times, Ambien, Prazosin,
and TrazodoneSeeTr. 1723, 1725, 1728.

The final mental health treaemt note in the record is from January 2016. (Tr. 1819-21).
Anmol Tolani, M.D., noted Plairffiwas last seen by Dr. Engle in November, at which point his
Viibryd prescription was increased. (Tr. 1819). Pifiltported he was “doing a little better” with
his depression but continued to have difficudtgeping and anxiety(Tr. 1820). His anxiety
“remainf[ed] an issue when he getstbe bus or is in a crowded placéd. He was calm and
cooperative, mildly depesed, with a restricted affect; tileough process was linear and logical,
and he denied suicidal or homicidal ideatiddsHe denied hallucinations but continued to have
anxiety in public placesd. Dr. Tolani noted Plaintiff's inconstent use of Seroquel and his CPAP
machine, and Dr. Tolani encouraged Plairttfdo both nightly. (Tr. 1821). Her impression was
major depressive disorder, andnmwadisorder with agoraphobidd. She continued Plaintiff's
medications (Vilazadone, Seroquel, @&rdpranolol (for panic attacks)y.

Mental HealthOpinion Evidence

In August 2014, Dr. Engle completed a medszalrce statement form regarding Plaintiff's
mental capacity. (Tr. 1436-37). Shgined Plaintiff could only rarefydeal with the public; work
with or in proximity to others without beingsiracted; complete a normal workday and workweek
without interruption from psychogically based symptoms andrfem at a consistent pace
without an unreasonable number and lengfthrest periods; and socializel. Plaintiff could

occasionall§. relate to co-workers; deal with work stress; behave in an emotionally stable manner;

3. The form defined “rare” as “activity cannot performed for any appreciable time”. (Tr. 1436).
4. The form defined “occasional” as “ability forteity exists for up to 1/3 of a work day.” (Tr.
1436).
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relate predictably in social situations; mage funds/schedules; and leave home on his f@wn.
Plaintiff could frequently; maintain attention and concentoat for extended periods of 2-hour
segments; respond appropriately to changesutin® settings; maintain regular attendance and
be punctual within customary tolerance; fuantindependently withoutedirection; work in
coordination with or proximity to others wibut being distracting; understand, remember, and
carry out simple, detailed, or complex jostiuctions; and maintain his appearandeHe could
constantly follow work rules or use judgment. (Tr. 1436). Finally, in the category of interacting
with supervisors, Dr. Engle wroteinknown” in the “frequent” columnld. She noted Plaintiff
had been in her practice’s care four years, and had diagnoseswdjor depressive disorder and
panic disorder with agoraphobia. (Tr. 1437). $fjeadly, she noted héad “extreme difficulty
being around others due to these conditiolts.”

In October 2014, state agency psychologistcAlia Rivera, Psy.D., reviewed Plaintiff’s
records. (Tr. 244-45). Dr. Rivera opined Pldintvas moderately limited in his ability: 1) to
interact with the general publiQ) accept instructions/respond appropriately to criticism from
supervisors; and 3) get along with coworkerspeers without distracting them or exhibiting
behavioral extremetd. Dr. Rivera also opined Plaintiff wast significantly limited in the ability
to ask simple questions, requestisimnce, or maintain sociallparopriate behavigor adhere to
basic standards of neatness and cleanlimésBr. Rivera noted this REwas an adoption of the
prior RFC and was “being adopted under AR 98-4.” (Tr. 245).

In February 2015, state agency psychabdberyck Richardson, Ph.D., reviewed

Plaintiff's records and affirmed DRivera’s opinion. (Tr. 260-61).

5. The form defined “frequent” as “ability for aaty exists for up to 2/3 of a work day.” (Tr.
1436).
6. The form defined “constant” as “ability perform activity is unlimited. (Tr. 1436).
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ALJ Decision
In his written decision dated Septembel@816, the ALJ found Plaintiff met the insured
status requirements for DIB through SeptemB®@, 2014, and had not engaged in substantial
gainful activity since March 21, 2013 (his allegeset date). (Tr. 25). He found Plaintiff had
severe impairments of left eye blindness due tmaknecrosis; left eye cataract after surgery;
residual effects of fractures in the right radiumsl ulna after open redumti and internal fixation;
residual effects of an ankle fraotyresidual effects of a right fiftmetacarpal fracture; depressive
disorder, not otherwise specifiedanic disorder; personalitgisorder; and abhol abuseld.
However, none of these impairments — singly @mambination — met or medically equaled a listed
impairment. (Tr. 26). The ALJ then concluded Plaintiff had the residual functional capacity
(“RFC"):
to perform light work as definesh 20 CFR 404.1567(b) and 416.967(b), with
restrictions. Specifically, hes able to lift, carrypush and pull up to 20 pounds
occasionally and 10 pounds frequently. In an 8-hour workday, he can sit, stand
and/or walk for 6 hours each, with nornbaéaks. He cannot use ladders, ropes or
scaffolds, but can occasionally use ramps and stairs. He can occasionally stoop,
kneel, crouch and crawl. He is precludeahirjobs requiring binocular vision. He
must avoid all exposure to workplace hagaand is precluded from occupational
driving. He is limited to taskthat are low-stress, notpublic, and that involve no
interaction with the public and no more treuperficial interaction with co-workers
and supervisors. He is precludednfrdasks involving arbitration, negotiation,
confrontation, directing the wk of others, or being responsible for the safety of
others.
(Tr. 27). The ALJ explained this was an adoptiothefRFC from Plaintiff's prior disability claim
pursuant to Social Securifcquiescence Ruling 98-4(6) abdummond v. Comm’r of Soc. Sec.
126 F.3d 837 (6th Cir. 19973ee idThe ALJ then found Plaintiff veaunable to perform any past
relevant work (Tr. 32), and coidgring his age, education, woekperience, and RFC, there were

jobs that exist in significant nusers in the national economy tiaintiff could perform (Tr. 33).

Therefore, the ALJ found Plaifftwas not disabled. (Tr. 34).
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STANDARD OF REVIEW

In reviewing the denial of Social Seity benefits, the Court “must affirm the
Commissioner’s conclusions absent a determindtiat the Commissioner has failed to apply the
correct legal standards or hamde findings of fact unsupportéyg substantial evidence in the
record.”Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1BP “Substantial evidence
is more than a scintilla of evidence but less than a preponderance and is such relevant evidence as
a reasonable mind might accept as adequate to support a conclBsieeny v. Sec’y of Health &
Human Servs 966 F.2d 1028, 1030 (6th Cir. 1992). The Cassioner’s findingsas to any fact
if supported by substantial eedce shall be conclusiveMcClanahan v. Comm’r of Soc. Sec.
474 F.3d 830, 833 (6th Cir. 2006) (citing 42 U.S.CI0%(g)). Even if suliantial evidence or
indeed a preponderance of the evidence supports a claimant’s position, the court cannot overturn
“so long as substantial evidence also supports the conclusion reached by theldhles."v.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY

Eligibility for benefits is pedicated on the existence oflizability. 42 U.S.C. 88 423(a),
1382(a). “Disability” is defined as the “inability to engage in any substantial gainful activity by
reason of any medically determinable physicainantal impairment which can be expected to
result in death or which has ladtor can be expectéd last for a contimous period of not less
than 12 months.20 C.F.R. 88 404.1505(a) & 416.905(s¢e alsat2 U.S.C. § 1382c(a)(3)(A).
The Commissioner follows a five-step evdiaa process—found at 20 C.F.R. 88 404.1520 and
416.920—to determine if a claimant is disabled:

1. Was claimant engaged in alsstantial gainful activity?
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2. Did claimant have a medically determinable impairment, or a combination
of impairments, that is “severe,” whiés defined as onghich substantially
limits an individual’s ability to perform basic work activities?

3. Does the severe impairment meet one of the listed impairments?

4, What is claimant’s residual funotial capacity and can claimant perform
pastrelevantwork?

5. Can claimant do any other work cafexing his residual functional
capacity, age, education, and work experience?

Under this five-step sequential analysis, tlencant has the burderi proof in Steps One
through FourWalters,127 F.3d at 529. The burden shiftsthe Commissioner at Step Five to
establish whether the claimant has the residual functional capacity to perform available work in
the national economyid. The ALJ considers the claimant’s residual functiocegbacity, age,
education, and past work experience to deteznf the claimant could perform other woik.

Only if a claimant satisfies eaefiement of the analysis, includj inability to do other work, and
meets the duration requiremerisshe determined to be disabled. 20 C.F.R. 88 404.1520(b)-(f) &
416.920(b)-(f);see also Walterd 27 F.3d at 529.

DISCUSSION

Plaintiff argues the ALJ errad two ways. First, he contde the ALJ erroneously applied
res judicatawhen he adopted a previous ALJ's R8€&ermination. (Doc. 14, at 13-15). Second,
he contends the ALJ erred in hisnsideration of Dr Engle’s opinion.ld. at 15-22. The
Commissioner responds that thkJ's decision is supported by substantial evidence and should
be affirmed. (Doc. 15, at 10-17For the reasons discussed beglthe undersigned reverses and

remands for further proceedings.

7. The Commissioner also filed a Notice ofldkional Authority, contending that the Sixth
Circuit's intervening decision igarley v. Commissioner of Social Secyrit6 F.3d 837 (6th Cir.
2018), does not change this analysis.

15



Treating Physician Rule

Plaintiff argues the ALJ erred in his evaioa of Dr. Engle’s opiion. Specifically, he
contends the ALJ unreasonably rejected Dr. Engle’s opinion regardingfPéasattial interaction
abilities. The Commissioner respontiat the ALJ’s decision supported by subgttal evidence
and should be affirmed. For the reasons dsedidelow, the undersigned remands for further
consideration and explanati of the weight assigned to Dr. Engle’s opinion.

In general, medical opinions from a treatingree are given more wggit than those from
a non-treating source “since these sources are likahg the medical professionals most able to
provide a detailed, longitudinalgiure of [the claimant’s] medicahpairment(s)[.]” 20 C.F.R. 88
404.1527(c)(2), 416.927(c)(2). Medicaliojpns are defined as “judgnts about the nature and
severity of [the claimant’s] impairment(s), inding . . . symptoms, diagnosis and prognosis, what
[the claimant] can still do despite impairment(sid éhis or her] physical anental restrictions.”

20 C.F.R. 8§ 404.1527(a)(1), 416.927(a)(1).

The treating physician rule requires the JAto assign a treatinghysician’s opinion
controlling weight if it is “well-supported by megiilly acceptablelinic and laboratory diagnostic
techniques and is not inconsistenith the other substantial ieence in [the claimant’s] case
record.” 20 C.F.R88 404.1527(c), 416.9278)rurk v. Comm’r of Soc. Se€47 F. App’x 638,
640 (6th Cir. 2016). Where an ALJ does not gigatolling weight to dreating source opinion,
he weighs that opinion using the factor2ih C.F.R. 88 404.1527(c)(2)-(6); 416.927(c)(2)-(6).

This does not require an “exhaustive, step-lep-stnalysis,” but merely “good reasons” for the

8. Although recent revisions to the CFR havencjeal the rules regardireyaluation of treating
physician opinions, such changes apply to cldited after March 27, 2017, and do not apply to
claims filed prior to that dat&eeSocial Sec. AdminRevisions to Rules Barding the Evaluation
of Medical EvidenceB2 Fed. Reg. 5852-53, 2017 WL 168819.
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ALJ’'s weighing of the opiniorBiestek v. Comm’r of Soc. Se880 F.3d 778, 785 (6th Cir. 2017)
(citation omitted). These good reasons must“dqdficiently specific to make clear to any
subsequent reviewers the weight the adjudiqdoe to the treating source’s medical opinion, and
the reasons for that weight.” SSR 96-2p, 1996 WL 174188, at *5.

As the Sixth Circuit explaied in a recent decision:

* * * The justification for this requirement is two-fold: (1) it helps a claimant to
understand the disposition of her cas@eemlly “where a claimant knows that
h[er] physician has deemed h[er] disableahd (2) it “permits meaningful review

of the ALJ’s application athe [treating-source] ruleWilson 378 F.3d at 544. We
have been clear that we will renth“when the Commissioner has not provided
‘good reasons’ for the weight given taraating physician’s opinion and [that] we
will continue remanding when we encoentopinions from ALJ's that do not
comprehensivelyset forth the reasons for the weight assigned to a treating
physician’s opinion.”Hensley v. Astrue573 F.3d 263, 267 (6th Cir. 2009)
(emphasis added) (quotingilson 378 F.3d at 545).

Remand is not necessary, however, if the ALJ’s failure to provide good reasons is
a “harmlesgle minimisprocedural violation.Blakley,581 F.3d at 409. Although
we have yet to define “harmless error”tims context, we have identified three
situations in which it might occur: (Where “a treating aurce’s opinion is so
patently deficient that the Commissiore®duld not possibly credit it,” (2) where
“the Commissioner adopts the opiniontbe treating source or makes findings
consistent with the opian,” and (3) “where the Comssioner has met the goal of

... the procedural safeguard of reasoigilson 378 F.3d at 547. With respect to
the last of these circumstances, “the pdoral protections at éhheart of the rule
may be met when the ‘suppdsthty’ of a doctor’s opinionpr its consistency with
other evidence in the record, iisdirectly attacked via an ALJ’s analysis of a
physician’s other opinions or his apsis of the claimant’s ailmentsPriend v.
Comm’r of Soc. Sec375 Fed.Appx. 543, 551 (6th Ci2010). That said, “[a]
procedural error is not made harmlega@y because [the claimant] appears to
have ... little chance of success on the merit§jfson 378 F.3d at 546 (quoting
Mazaleski v. Treusdelb62 F.2d 701, 719 n.41 (D.C. Cir. 1977) ); and where the
error makes meaningful review impossiltlee violation ofthe good-reasons rule
can never qualify as harmless eriBlakley, 581 F.3d at 409.

Shields v. Comm’r of Soc. Se£32 F. App’x 430, 438 (6th Cir. 2018).
Application of this standardictates reversal in this cag2r.. Engle opined Plaintiff could

only “rarely”: deal with the publicyvork with or in proximity toothers without bieg distracted:;
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complete a normal workday and workweek heitit interruption from psychologically based
symptoms; and socialize. (Tr. 1438). She opined Plaintiff cadil“occasionally”: relate to co-
workers; deal with work stress; behave in an emotionally stable manner; relate predictably in social
situations; manage funds/schezij and leavéhiome on his ownd. These findings conflict with

the ALJ's RFC determination finding Plaintibuld complete a normal workday and workweek

and engage in superficial interati with co-workers and supervisorSeeDoc. 15, at 13
(Commissioner’'s brief noting that Dr. Englegpinion “suggested disabling-level mental
impairments”).

In his opinion, the ALJ summarized.[®ngle’s opinion, and then explain@dtoto: “This
opinion is from a treating physiciavho saw the claimant for 4 yeahowever it is not supported
with explanation or evidence, and is given anveight in the decision.” (Tr. 31). Although
analysis of a treatingphysician’s opinion can be briegfnd still satisfy the “good reasons”
requirementsee Allen v. Comm’r of Soc. Séi61 F.3d 646, 651 (6th Cir. 2009), the Court finds
the ALJ’s explanation here insufficient because ftas“sufficiently specifico make clear to any
subsequent reviewers the weight the adjudiqgdee to the treating source’s medical opinion, and
the reasons for that weight.” SSR 96-2p, 1996 WL 174188, at *5.

First, contrary to the ALJ’s determination,.[Bngle’s opinion did offer some (albeit brief)
explanation for the opined restrictio®eelr. 1437 (noting diagnosesioiajor depressive disorder
and panic disorder with agoraphobia and thanBféihas extreme difficulty being around others
due to these conditions.”).

Second, the ALJ stated he assigned the opifyartial” weight. (Tr. 31). That is, he

seemingly credited the opinion to some extent, despite his rationale that it was “not supported with
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explanation or evidence”. (Tr. 3Zhere is no explanation for whyrse of Dr. Engle’s restrictions
were adopted and others were not.

Third, the Commissioner’s attempts to furtheanslate and interpret the ALJ’'s single
sentence explanation cross the line from appglythe substantial evidea standard into the
prohibited territory opost hoaeasoningSeeWilliams v. Comm’r of Soc. Se227 F. App’'x 463,
464 (6th Cir. 2007) (citingEC v. Chenery Corp332 U.S. 194, 196 (1947)) (a reviewing court,
in assessing the decision of an administratigency, must judge its propriety solely by the
grounds invoked by the agency). Specifically, then@assioner argues that “[ijn other words, the
ALJ concluded the opinion as not supported withdical evidence or consistent with other
evidence in the record.” (Doc. 15, at 14). But thisot what the ALJ said. The ALJ simply stated
the opinion itself was “not supported with explaoa or evidence” (Tr. 31); he did not say it was
inconsistent with other evidence in the record. 8ashn an attempt to remedy this apparent leap
of logic, the Commissionmgooints to the ALJ’s earlier discuesiof Plaintiff's mental impairments.
(Doc. 15, at 15). At step three, the ALJ sumiged his considerationf Plaintiff's mental
impairments:

Concerning the claimant’s mental impairments, medical records indicate consistent

treatment for depression, anxiety, andipaattacks, with generally moderate

symptoms (Exhibits B4F and B10F). eatment notes from April 2014 report
depression rated by the claintdas 7 out of 10, but wikome improvement in his

panic attacks (Exhibit B14F/2). Treatntenotes from December 16, 2014 report

that the claimant has missed appointradnt 2 months and had discontinued his

medication, and was reporting increasedgioms of anxiety and depression

(Exhibit B14F/12-13). Treatment notéom January 13, 2015 report that the

claimant has been compliant with hisdi@tion and reports improvement with his

depression, and presented with a brightexcafind more talkaté/than in previous
sessions (Exhibit B1F/16). Treatntenotes from January 20, 2016 note the
claimant reports he is doing better witls depression, sayirfie has “feeling of
helplessness/hopelessness bpores they are decreasedrr last time,” and that
“he has not had any issues with his djgpeor energy” (Exhibit B16F/3). The

claimant’s diagnosis and treatment fopassion, anxiety, aratjoraphobia is well
documented in the medical evidenceeaxfard, as are his symptoms, which appear
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to be manageable when the claimambisiplaint with his medications and engaged
in treatment.

(Tr. 30).

But the ALJ himself did not expressly referttiese treatment records in assigning Dr.
Engle’s opinion partial weighBeeTr. 31. Moreover, even if this alysis were tied to the ALJ’s
analysis of Dr. Engle’s opinion,elother problem with the Comssioner’s reliancen this earlier
summary to justify the ALJ’s treatment of Dr. Engl@pinion is that the statement that Plaintiff’s
symptoms “appear to be manageable when thienaht is compliant with his medications and
engaged it treatment” (Tr. 30) is an overstaat of the record. From September 2013 through
September 2014, Plaintiff took medications at dgz@scribed and adjusted by Drs. Baker and
Engle and continued to report paranoid thoughygervigilance, anxiety and panic attacks in
crowds. (Tr. 1224, 1226, 1228, 1230, 1232, 1234, 1236,1450, 1452, 1454). The ALJ correctly
cited treatment records from December 2014Jamiary 2015 when Plaintiff was not medication
compliant and improved upon re-starting his medicati8egTr. 30 (citing Tr. 1719-20, 1723).
However, although Plaintiff was noted to be gitier” at his JanuaryQa5 visit (Tr. 1723), Dr.
Engle also continued to note Riaff was “more irritable compad to previous visits, seems
frustrated that he is not getting better”, hazbastricted affect, had €Jonstant negative thoughts
about everything, and continuedlie hypervigilant in public placekl. And, in two subsequent
visits, Dr. Engle noted similar mental statisam findings (Tr. 1725, 1727), and that Plaintiff
“continue[d] to isolate in his house” and “hadamxiety attack whegetting on the bus and saw
the crowds” (Tr. 1724). In February, Dr. Engleeth she would “[c]ontinue Latuda 20 mg daily
as adjunct to Effexor for treatmenesistant anxiety and depressiofT.t. 1725). In April, Plaintiff
had a dysthymic mood, and Dr. Engle continued josadhis medications (“lcrease Latuda to 40

mg daily as adjunct to Effexor for treatment sémnt depression (vs. Bi@oldepression.”). (Tr.
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1728). Although it is for the ALJ and not this Colartveigh and resolve cdidts in the evidence,
the ALJ must be careful not to selectively parse the reSae Minor v. Comm’r of Soc. Sex13

F. App’x 417, 435 (6th Cir. 2013jeversing where the ALJ “cherpicked select portions of the
record”); Germany-Johnson v. Comm’r of Soc. S8&3 F. App’x 771, 777 (6th Cir. 2008)
(finding error where the ALJ was “selective inrgiag the various medicaéports”). The ALJ’s
broad statement that Plaintiff's symptoms “appe@nageable when the claimant is complaint
with his medications and engaged in treatmént” 30) is based upon a selective reading of the
medical record not suppoddy substantial evidence.

The undersigned finds the ALJ’s single-senteatatement about CEngle’s opinion — in
light of the record as alwle in this case — is not “sufficientépecific to make clear to [this Court]
the weight the adjudicator gave to the treaingrce’s medical opinion, and the reasons for that
weight.” SSR 96-2p, 1996 WL 174188, at*Fhere may well be good reasons for discounting
Dr. Engle’s opinion, but they weret provided by the ALJ here. Asich, remand is required for
the Commissioner to more comprehensgieaddress this treating source opinion.

Drummond/Earley

Plaintiff also contendthe ALJ erred in applyinges judicataprinciples. He contends there

was a deterioration of his physidaalth evidenced bihe use of a cane, and a deterioration of

9. In her brief, the Commissioner offers addiibrationales to support the ALJ’s decisiGee

Doc. 15, at 14 (“There were no mental stataports, psychological inventory test results,
examples of difficulty getting along with othews,any other kind of evidence.”); Doc. 15, at 12-

13 ([W]hile not mentioned by the ALJ in the heardegision, it is noteworthy that she specifically
asked him during his hearing whether he had the ‘same pain and the same problems’ he had for
the last three years, and she asked him if thiagis gotten worse since say March 20137’ Plaintiff
responded that there was no change, but he camaglthat his ongoing pain remained treatable.”)
(internal citations omitted). The undersigned offers no opinion on whether these rationales would
provide good reasons for the ALJ's evaluationDof Engle’s opinion because they were not
offered by the ALJSeeWilliams 227 F. App’x at 464 (citin@€henery Corp.332 U.S. at 196).
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Plaintiff's mental health evidencday further social isolation, cabined with Dr. Engle’s opinion
that Plaintiff would have smal interaction difficultiesThe Commissioner responds that the ALJ
was within his “zone of choe” in determining there waso new evidence or changed
circumstances to justify modifying PlaintiffRFC. Additionally, in her supplemental filing, the
Commissioner contends that the Sigircuit’'s intervening decision iBarley v. Commissioner of
Social Security126 F.3d 837 (6th Cir. 2018), does not change this analysis because the ALJ
“properly considered the prior decision and coesad all of the evidence at hand including newly
submitted evidence.” (Doc. 16, at 2).

In Drummond v. Commissionef Social Securitythe Sixth Circuit held that “[w]hen the
Commissioner has made a finalcg#on concerning a claimantantittement to benefits, the
Commissioner is bound by this determination absent changed circumstances.” 126 F.3d 837, 842
(6th Cir. 1997)Blankenship v. Comm’r of Soc. S&&24 F. App’x 419, 425 (6 Cir. 2015). In
that case, the claimant’s initielaim for SSI was denied when an ALJ found that the claimant
retained an RFC for sedentary wokkummond 126 F.3d. at 838. When the claimant later re-
filed her disability claim, a second ALJ foundaththe claimant retained an RFC suitable for
medium-level work—unlike the sedentary RFC fimgliof the first ALJ—and denied the re-filed
claim. Id. at 839. After explaining thafr]es judicata applies in an administrative law context
following a trial type hearing,” the Sixth Circuit Idethat the secondLJ was bound to the
sedentary RFC determination of the first ALJ beesaihere was no new additional evidence of
an improvement in the claimant’s conditidd. at 841-42. “Just as a social security claimant is
barred from relitigating an issue that has bg@viously determined, so is the Commissioniet.”

In response t®rummond the Social Security Adminigition promulgated Acquiescence

Ruling 98-4(6), which explained:
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This Ruling applies only to disabilityrfdings in cases involving claimants who
reside in Kentucky, Michigan, Ohio, or iigessee at the time thfe determination

or decision on the subsequetaim at the irtial, reconsideration, ALJ hearing or
Appeals Council level. It applies onlp a finding of a claimant’'s residual
functional capacity or other finding requirat a step in theequential evaluation
process for determining disabilifyrovided under 20 CFR 404.1520, 416.920 or
416.924, as appropriate, which was made in a final decision by an ALJ or the
Appeals Council on a prior disability claim.

When adjudicating a subsequent digapitlaim with an unadjudicated period
arising under the same title of the Actthe prior claim, adjudicators must adopt
such a finding from the final decision by an ALJ or the Appeals Council on the
prior claim in determining whether the claimant is disabled with respect to the
unadjudicated period unless there is nem material evidence relating to such a
finding or there has been a change inléve, regulations orulings affecting the
finding or the method foarriving at the finding.

1998 WL 283902, at *3 (footnote omitted).

Subsequent to Plaintiffsppeal to this Court becomindecisional, the Sixth Circuit
clarified the scope ddrummondin Earley v. Commissioner of Social Secyrg@93 F.3d 929 (6th
Cir. 2018). InEarley, the Sixth Circuit clarifiedes judicataapplies to subsequent applications for
“the same period of time [ ] regted by the first applicationld. at 933. The Sixth Circuit further
reasoned:

While we are at it, we should point otitat issue preclusion, sometimes called
collateral estoppel, rarelyomld apply in this setting. Et doctrine “foreclos|es]
successive litigation of an issue of factlaw actually litigated and resolvedd.

at 748-49, 121 S.Ct. 1808. But human healtlarisly static. Sure as we’re born, we

age. Sometimes we become sick and sometimes we become better as time passes.
Any earlier proceeding that found or rejecthd onset of a disability could rarely,

if ever, have “actually litigated andsalved” whether a person was disabled at
some later date.

All of this helps to explain whiprummondreferred to “principles ofes judicatd

— with an accent on the word “principlé 126 F.3d at 841-843. What are those
principles? Finality, efficiency, and theonsistent treatment of like cases. An
administrative law judge honors those prples by considering what an earlier
judge found with respect to a later &pgtion and by considering that earlier
record.ld. at 842 seeAlbright v. Comm’r of Soc. Sed.74 F.3d 473, 478 (4th Cir.
1999). This is why it is fair for an admstrative law judge tdake the view that,
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absent new and additional evidence, firt administrative law judge’s findings
are legitimate, albeit not binding, considera in reviewing asecond application.

Earley, 893 F.3d at 933. Only a few district courts have appltadey. In so doing, one
summarized, and explained:

Courts applyindg=arleyto ALJ decisions issued before that case have asked whether
the ALJ, despite purporting to follo@rummond gave the new evidence a fresh
look. If so, then the ALJ’'s decision satisfiéhrley, if not, then remand was
appropriate.See Snyder v. Comm’r of Soc. Se®No. 1:17-cv-486, 2018 WL
4658813, at *3 (W.D. Mich. 2018) (finding that the [iarley ALJ decision
satisfiedEarely by “effectively re-men[ing]” the prior ALJ’s decision)Punn v.
Comm’r of Soc. SedNo. 1:17-cv-634, 2018 WL5¥4831, at *3 (W.D. Mich. 2018)
(reversing where the ALJ didot satisfactorily review the evidence, but rather
focused on the prior RFC findingsJassaday v. Comm’r of Soc. Sedo. 1:17-
cv-630, 2018 WL 4519989, at *3 (W.D. Mic2018) (reversing where the ALJ's
decision was not consistent witkarleys requirement of independent review);
Brent v. Comm’r of Soc. Se€ase No. 17-12654, 2018 WL 4403418, at *2-3 (E.D.
Mich. 2018) (holding that pr&arley ALJ sufficiently conducted an independent
review of the evidere and did not simply adoptipr ALJ’s findings wholesale);
Kamphaus v. Comm’r of Soc. Sddo. 2:17-cv-11828, 2018 WL 3800243, at *5
(E.D. Mich. 2018) (“It is clear to thendlersigned that ALJ Deming did not simply
applyres judicataprinciples and adopt ALJ Kaltfsndings ‘lock, stock and barrel,’
but instead gave new consideration and analysis” to the new evidegged) rec.
adopted by2018 WL 3770045 (E.D. Mich. 2018&ee alsdKimball v. Comm’r of
Soc. Sec¢.Civil Action No. 17-12659, 2018 WL 4102845, at *5 n. 4 (E.D. Mich.
2018) (finding Earley did not change its analysis of pearley ALJ decision
because ALJ had concluded she was not bound by the previous RFC due to new
and material evidence)ep. & rec. adopted hy2018 WL 4095081 (E.D. Mich.,
2018).

Johnson v. Comm’r of Soc. Se2018 WL 6440897, at *14-15 (E.D. Mich.jeport and
recommendation adopted018 WL 6434778.

The Commissioner’s supplemental filing addredsadey, seeDoc. 16, and Plaintiff did
not respond. But Plaintiff's argument und@&ummondis similar to one made undEarley —he
in essence argues the ALJ failex properly evaluate the new evidence of record of both his
physical and mental impairments. The undersyagrees, for the reasons stated below.

The ALJ here explained that, pursuanDrommond
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[W]here a final decision on a prior dishlyi claim contains a finding of a

claimant’s residual functional capacity (RfF@e agency may not make a different

finding in adjudicating a subsequent didiéypiclaim with an unadjudicated period

arising under the same title of the Act as the prior claim unless new and additional

evidence or changed circumstances proddegasis for a different finding of the

claimants’ RVC. It is found that thereshbeen no additionavidence or changed
circumstances that would provide a basis for a different finding than the previous
finding and [the prior RFC] #trefore adopted under Drummond.
(Tr. 27). In concluding his step four analysis, A& stated that “[n]ew evidence fails to show the
claimant to be more limited thameviously determined.” (Tr. 32T hat is, the ALJ started from a
point of assuming the prior RFC was binding.

Physical Impairments

First, Plaintiff contends me evidence showed he required use of a cane, which the ALJ
failed to acknowledge. The Commissioner contethésALJ’'s decision not to modify the prior
RFC to include a cane in the RFC is supported by substantial evidence. For the reasons discussed
below, the undersigned also reverses andargls the Commissioner’'s decision regarding
Plaintiff's use of a cane for further consideration uricney.

There is evidence in the record that Plaintiff used a Geelr. 101, 120-21 (Plaintiff's
testimony that cane was prescribed by Dr. Weiss); Tr. 698 (repair csderglsorr. 731, 758,
742, 781, 1185 (physical health treaint records noting Plaiffts cane usage); (Tr. 1224, 1225,
1227, 1229, 1231, 1233, Tr. 1452, 1454, 1457, 1723, 1725, 1727, 1820) (mental health treatment
records noting Plaintiff's cane usage). The ALJ dot address any of this evidence, nor, aside
from mentioning Plaintiff's testimny about the cane, discuss ihis opinion. Plaitiff specifically
argues that the repair order “implies the devicagwnedically necessary”. (Doc. 14, at 13) (citing
Tr. 698). The record to which Plaintiff pointspfn a May 2013 visit with Dr. Weiss, states, under

“Orders This Visit”: “DME/ MISCELLANEOUS/REPAR”. (Tr. 698). Handwritten next to it is

the word “cane”ld.
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According to the Sixth Circuit, if a “cane [igpt a necessary device for claimant’s use, it
cannot be considered an exertional limdatithat reduced her ability to workCarreon v.
Massanarj 51 F. App’x 571, 575 (6th Cir. 2002). For an ALJ to find a hand-held assistive device
is “medically required”, “there must be medi documentation establishing the need for a hand-
held assistive device to aid in walking orratang, and describing the circumstances for which it
is needed (i.e., whether all the tinperiodically, or only in certaisituations; distance and terrain;
and any other relevant information).” SSR 96-9p, 1996 WL 374185, at *7. Although SSR 96-9p
specifically addresses work in the sedentary rangetts have applied this definition in cases
involving light work.See, e.g., Ross v. Comm’r of Soc.,284.8 WL 1406826, at *3 (S.D. Ohio);
Barton v. Comm’r of Soc. Se2017 WL 6818345, at *17 (N.D. Ohio).

The ALJ in the previous case consideraintiff’'s use of a cane and explained:

Mr. Matthews has also alleged that he useane for ambulation. He testified that

this cane was not prescribdujt belonged to his fatheFhere is no evidence that

Mr. Matthews’ treating physicians or phgal therapists have recommended the

use of a cane following the period for healing of his lower extremity fractures. In

addition, I note that there is no evidenceegorts of treating medical professionals

that Mr. Matthews ambulated with a cadaring office visits. Therefore, the

residual functional capacity above does cantain an allowase for the use of a

cane in the workplace.

(Tr. 201). The ALJ in the instant case adoptesl prior ALJ’'s RFC because “there has been no
additional evidence or changed circumstanceswoatid provide a basis for a different finding
than the previous finding and [it] is tledore adopted under Drummond][.]” (Tr. 27).

As summarized above, however, there apptatse additional eviehce in the record
regarding Plaintiff's cane usage that contradicgspghor ALJ’s findings. First, in contrast to his
original testimony that # cane was not prescribexskeTr. 201, at the second hearing Plaintiff

testified it was prescribed by DWeiss (Tr. 120-21), and presen&ddence that a cane repair

was ordered in May 2013 (Tr. 698). Second, mdlifng the cane not medicalhecessary, the prior
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ALJ noted that there was “no evidence of reportsazting medical professials that [Plaintiff]
ambulated with a cane during office visit” (Tr. 20d&hereas in the relevant time period here, such
notations were frequent (Tr. 731, 758, 742, 781B5) (physical healthéatment records noting
Plaintiff's cane usage); (Td224, 1225, 1227, 1229, 1231, 1233, Tr. 1452, 1454, 1457, 1723,
1725, 1727, 1820) (mental health treatment records noting Plaintiff's cane usage).

The Commissioner contends that there wiisnst evidence that the cane was “medically
necessary.” But this is a determination for the £&d_thake (and explain), not this Court in the first
instance. Thus, while “it is fair for an adminigiva law judge to take the view that, absent new
and additional evidence, the firadministrative law judge’s findgs are legitimate, albeit not
binding, consideration in remving a second applicatiorEZarley, 893 F.3d at 933, it is not clear
that it what happened here, because the ALdalidiscuss Plaintiff's canusage and any findings
related thereto. Without this discussion, it is eaclif the ALJ considered and rejected a cane
limitation, or simply adopted the prior ALJRFC omitting cane usage without considering the
new records® An ALJ must say enough “to allow th@gellate court to trace the path of his
reasoning.’Diaz v. Chater55 F.3d 300, 307 (7th Cir. 1995). The ALJ did not do so here, and
particularly given the intervening decisiongarley, requiring an ALJ give “a fresh look to a new

application containing new evidenc&93 F.3d at 930, remand is required.

10. The Sixth Circuit has explained that “[n]eitFummondnor SSAR 98—4(6) require the ALJ
to make specific comparisons with the evidesapporting the prior filadecision”, but rather
“the proper inquiry is whethénew and additional evidence ohanged circumstances provide a
basis for a different finding of theaimant’s residual functional capacityRudd v. Comm’r of
Soc. Se¢531 F. App’x 719, 725-26 (6th Cir. 201@juoting SSAR 98-4(6), 1998 WL 283902, at
*3). Here, however, because the ALJ did not usscany of the above new evidence regarding
cane usage, it is impossible tbe Court to determine whethidae ALJ considered or overlooked
this evidence.
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Mental Impairments

Plaintiff similarly argues the ALJ erred inot finding evidence of a mental health
condition. Because remand is required to addresspinion of Dr. Engle, the undersigned finds
it unnecessary to separately address this argu@amemand, in considering Dr. Engle’s opinion,
the Commissioner should take caoeensure any subsequent gsa complies with the Sixth
Circuit’s recent pronouncement iarley.

CONCLUSION

Following review of the arguments presentdte record, and the applicable law, the

undersigned finds the Commissiorsedecision denying DIB and S86t supported by substantial

evidence and reverses and remahds decision pursuato Sentence Four of 42 U.S.C. 8§ 405(g)

s/James R. Knepp |1
United States Magistrate Judge
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