Grubbs v. Commissioner of Social Security Administration Doc. 16

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JAMESGRUBBS, ) CASENO. 1:17-CV-2616
)
Raintiff, )
)
V. )
) MAGISTRATE JUDGE
) KATHLEEN B. BURKE
COMMISSIONER OF SOCIAL )
SECURITY ADMINISTRATION, )
) MEMORANDUM OPINION & ORDER
Defendant. )

Plaintiff James Grubbs (“GrubBsseeks judicial revievef the final decision of
Defendant Commissioner of Social Secu(f§ommissioner”) denying his applications for
disability insurance benefits (“DIB”) and Supplental Security Income (“SSI”). Doc. 1. This
Court has jurisdiction pursuant to 42 U.S.G0&(g). This case is before the undersigned
Magistrate Judge pursuant to thesent of the parties. Doc. 9.

For the reasons set forth belawwe Commissioner’s decisionAd=FIRMED .

I. Procedural History

Grubbs filed his applications for Bland SSI in November and December 2013,
respectively, alleging a disability onsetelaf March 1, 2012. Tr. 161, 173. He alleged
disability based on the following: mental ilkg chronic pain, mental problems, and physical
problems. Tr. 311. After denials by the stagency (Tr. 185-186), Grubbs requested an
administrative hearing (Tr. 201)A hearing was held before Adnistrative Law Judge (“ALJ")

Joseph G. Hajjar on July 13, 2016. Tr. 119-160thathearing, Grubbs amended his alleged

1 There is no reconsideratiorage in Pennsylvania becausisibne of ten states participating in the Social Security
Administration’s Full Process Model initiativ&seeSocial Security Administration, Program Operations Manual
System 8 DI 12015.100, available at https://secure.ssa.gov/poms.nsf/Inx/0412015100.
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onset date to June 2, 2013. Tr. 105, 124hidrAugust 30, 2016, decision (Tr. 105-114), the
ALJ determined that there are jobs that exigigmificant numbers in hnational economy that
Grubbs can perform, i.e. he is not disabl&d. 113. Grubbs requested review of the ALJ’s
decision by the Appeals Council (Tr. 266) andQmtober 19, 2017, the Appeals Council denied
review, making the ALJ’s decision the firggcision of the Commissioner. Tr. 1-3.
II. Evidence

A. Personal and Vocational Evidence

Grubbs was born in 1967 and was 46 years olidhemlate his applications were filed.
Tr. 270. He has an eleventh grade edooaincluding two years of LPN training in high
school. Tr. 126-127, 132. He previously worleesda van driver, tow truck driver, home
attendant, general labore@ssembly press operator, stoerk| and business trainer. Tr. 151-
154. He last worked in 2012. Tr. 127.

B. Relevant Medical Evidencé

On June 2, 2013, Grubbs went to the emergemam at the University of Pittsburgh’s
Medical Center complaining of testicular paim fioe last two weeks. Tr. 378. He had recently
had a vasectomy. Tr. 378, 357, 405. Upon exarhadeswelling of the right testicle and
testicular and epididymal tenderness. Tr. 3&8.ultrasound confirmed right testicle swelling.
Tr. 385. The attending physician diagnosed Grwilbis epididymitis and post-operative pain.
Tr. 379.

On January 2, 2014, Grubbs saw his prin@ane physician in Pennsylvania, Park W.
Bateson, D.O. Tr. 405. Grubbs complained ofimgpain, increased urany frequency, anxiety,

and depression. Tr. 405. He informed Dr. Bateson that he had had second opinions regarding

2 Grubbs only challenges the ALJ’s findings regarding his physical impairments. Accordirglfheomedical
evidence relating to these impairments is summarized and discussed herein.



his pain after his vasectomy and was told it ddake up to two years tesolve with wearing
tight underwear and physical tiagy. Tr. 406. Grubbs statedathhe wore tight underwear

while performing his work driving vans. Tr. 406. ksed his pain as 100 as soon as he starts
walking and explained that hesht walk open legged; if hads to walk normally he gets
discomfort. Tr. 406. Walking open legged nakdeel better. Tr. 406. He was taking
Percocet and also had back issues from a warent in 1997. Tr. 406. He had radiculopathy
in his lower left extremity and referenced an M had in 2013. Tr. 406. He stated that his
daughter has cerebral palsy and he lifts Het;a&he weighs 173 pounds. Tr. 406. He had
stopped taking his Xanax, which had been helping because he wanted to wean off his
medications. Tr. 406. Dr. Bateson gave @ option of pain management. Tr. 406.
Regarding Grubbs’ urinary frequey, Dr. Bateson remarked that Grubbs drank a 24-ounce can
of beer 4-5 days a week before bedtime. 4D6. Upon exam, Grubbs was in no acute distress
and had a full range of motion in all extrenstielr. 409. Dr. Bateson’s impressions were
hypertension, anxiety disorderjnary frequency, depressiomagroin pain. Tr. 409-410. He
refilled Grubbs’ medications, ordered labnkioreferred him to urology, and recommended a
follow-up visit in two weeks. Tr. 411.

On January 24, 2014, Grubbs saw urologist Sufanina, M.D., at the University of
Pittsburgh Medical Center. Tr. 357. Grubbs stéiscabdominal and testicular pain began after
his vasectomy. Tr. 357. He reported some lgrab with his back (weakness, numbness, and
tingling on his left side) begning in 2006. Tr. 357. Dr. Amina opined that Grubbs may have a
disc problem but Grubbs did not think so; hédwed the problem was his back and that the
vasectomy made his back worse. Tr. 357. Dr. Amina observed that Grubbs walked with a cane,

which he had reported using prior to his \d@emy. Tr. 357. Upon exam, Grubbs was “a little



bit tender in the lower abdomenTr. 357. Grubbs opined it wdsie to his vasectomy “but |

[Dr. Amina] do not see any rebound tenderneds.”357. Grubbs’ testicles appeared normal

with very minimal tenderness and Dr. Aminia stateat he “is very hyperactive with it.” Tr.

357. Additionally, he “has not much of weaksend numbness of the lower extremity.” Tr.

357. Dr. Amina recommended Grubiese a urinalysis and lab woand advised he treat his
symptoms symptomaticallyake hot baths) as he had done before. Tr. 358. He was to return in
six months and contact Dr. Amina sooner iftas more trouble. Tr. 358. On January 29, 2014,
a renal ultrasound was unremarkable. Tr. 354.

On February 3, 2014, Grubbs returned to DteBan for medication refills. Tr. 398. He
stated that he was worse; “The other dagllmed and hurt himself.” Tr. 398. Grubbs relayed
that his doctors had been discussing whethegrois pain was caused by his back problems.
Tr. 399. The doctors had told him to return mrsionths and to walk more without his cane.
Tr. 399. Grubbs stated that, due to the cold wealigefelt he needed his cane. Tr. 399. His
pain medications were helping as were takingbdadhs. Tr. 399, 402. His exam findings were
normal. Tr. 401-402. Dr. Bateson refilled his medications. Tr. 402.

On March 5, 2014, Grubbs saw Dr. Bateson for a follow-up visit. Tr. 413-414. He
relayed that the urologist recorended physical therapy but thathned never tried it. Tr. 414.
His goal was to improve to the ipbthat he can ride his bikelr. 414. His medication brought
his groin pain down from 10/10 to 5/10 and theather affected his pain. Tr. 414. His exam
findings were normal. Tr. 416-41Dr. Bateson described hisogn pain as “comes and goes”
and that medication helped. Tr. 417. He owred his medication (Pewcet) “for now” and

referred him to physical therapy. Tr. 417.



A September 24, 2014, x-ray of Grubbs’ lumbar spine revealed spondylosis and L5-S1
degenerative disc disease with sug@estif neural foraminal narrowing. Tr. 427.

On October 14, 2014Grubbs saw Dr. Bateson for a check-up, stating that he was under a
lot of stress from marital issues (his ex-wife andent wife) and his job; hkad a lot of pain in
his stomach and groin, rated 5-6/f%hich were not getting bettéincreased urine output,” and
numbness in his toes and buttocks. Tr. 69,His.exam findings were normal. Tr. 72. Dr.
Bateson continued his pain medication andestétat he would follow up with Dr. Amina’s
referral to urology. Tr. 73.

On March 2, 2015, Grubbs returned to DrtdBan for a check-up complaining of pain,
9/10, in his leg, foot, groin, stomach and bagk. 63. Grubbs reported that he had seen a
urologist in August 2014 and he was supposed to bega set up with a specialist in Pittsburgh.
Tr. 63. Grubbs reported that had broken his toe in January when he ran into some boxes
while running to one of his children. Tr. 6Ble had gone to the hospital after developing foot
pain. Tr. 65. His foot still hurt and was swaollend he was keeping it elevated and not driving
much. Tr. 65. They had given him crutches. 6&. His groin was painful and he had to wear
tight underwear. Tr. 65. He expEnced groin pain for two daysdter intercourse. Tr. 65. His
exam findings were normal. Tr. 67. Dr. Batesontinued his pain medications, stating that
they helped, referred him to urolggand ordered a foot x-ray. Tr. 68.

On July 2, 2015, Grubbs saw Dr. Bateson repgiain in his back, left hip/buttock, and
left leg. Tr. 38. The pain was dull and 7/10. 38. The visit was a three month follow-up and
Grubbs stated that he had no concerns that @ay38. He had not seen urology in Pittsburgh
yet due to transportations problems and thewdgnot feeling well and he had been unable to

get another appointment. Tr. 40. His groimpaas about the sanamd better with tight



underwear. Tr. 40. He also tried to cut back onkaing liquids as this ioreased the pressure in
his back. Tr. 40. His exam findings were normil. 42. He had a lot of stress but still did not
want to be treated with medication and wbtr to find a counselor first. Tr. 40, 43.

On October 6, 2015, Grubbs saw Dr. Bateson and complained of aching back pain, 7/10.
Tr. 31. He also reported groin pain and exgaeing left leg pain andumbness after driving.

Tr. 31. Dr. Bateson added gabapentin to hidioaions and stated that he needed to see
urology. Tr. 31, 36.

On February 4, 2016, Grubbs saw Dr. Bateson for a medication refill. Tr. 27. He
complained of chronic urinary frequency and Dr. Bateson observed he was on HCTZ, a diuretic
used to treat high blood pressuaad that this could cause hi®ptem. Tr. 27. His groin pain
was no different and he requestadincrease in his gabapentiTr. 27. His exam was normal
and Dr. Bateson increased his gabapentin aitdlszd him from HCTZ to lisonpril, noting that
his urinary frequency made his groin pain worse. Tr. 29.

On March 21, 2016, Grubbs was living in Olied saw William Ervine, D.O. Tr. 456-
458. He complained of pain in his low bakd groin area. Tr. 456. He had been off his
medications for seven days. Tr. 456. He had agupradiating pain intdis buttocks that was
currently 8/10 and better with medications. 64 It was worse when he sat in a vehicle for
over one hour or did too much bending. Tr. 45 had some tingling in his feet and no
weakness. Tr. 456. Upon exam, he was in neadistress. Tr. 458. He had tenderness to
palpation in his lower lumbar area with mussasms and decreased flexion. Tr. 458. He had
normal muscle strength and tone, normal refleaad negative straight leg raise testing. Tr.

458. Dr. Ervine diagnosed Grubbs with lumdesc degeneration, lumber radiculopathy,



testicular pain, and hypertension. Tr. 458. Htsetl him on Lyrica, oxgodone, and baclofen.
Tr. 458.

On April 18, 2016, Grubbs returned to Dr. Ervine for a follow-up visit. Tr. 451. He
stated that his groin and back pain were notglamch better. Tr. 451. He did not like the way
his Lyrica made him feel. Tr. 451. His medications and changing positions improved his pain.
Tr. 451. He reported having issues with driviagmore than 30-45 minutes and having to get
up and move and he had “no issues with hisgiets of daily living (“ADLs”). Tr. 451. His
physical exam findings were the same as h pisit. Tr. 453. DrErvine refilled his
oxycodone and added gabapentin. Tr. 455.

On May 13, 2016, Grubbs saw Dr. Ervine fdobow-up and medication refills. Tr. 447.
His low back pain now radiated down into his tighgh, rather than hieft. Tr. 447. He was
trying to stay active and gabaym helped with his painTr. 447. Changing positions also
helped and his pain was made worse by sitiagong and standing anehlking too long. Tr.
447. Dr. Ervine increased his gabapentin desayl advised that Grubbsntinue his normal
activity as tolerated andraid bedrest as his symptoms would worsen. Tr. 449-450.

On June 13, 2016, Grubbs saw Dr. Ervine ftollaw-up visit and to get a prescription
for a TENS machine. Tr. 483. He reported thatvas walking around as much as possible. Tr.
483. He still had low back paand bilateral groin pain radiaty into his right leg. Tr. 483.
Intercourse made his pain worse. 483. Medication, changing positions, and Bengay
improved his pain. Tr. 483. The increase in gabapédelped a little. Tr. 483. His pain was
worse first thing in the morng, sitting, standing, and walkingd long, and intercourse. Tr.
483. He also had some tingling in his feet aeBmTr. 483. He had no issues with ADLs. Tr.

483. His exam findings were the same as hig pigits. Tr. 485. Dr. Ervine increased Grubbs’



gabapentin and ordered a lumbar MRI, refdrim for a pain management evaluation, and
advised he continue his normal atias tolerated. Tr. 485-486.
C. Medical Opinion Evidence
1. Treating Source

Dr. Ervine appeared to have completed page of a two page physical medical source
statement on behalf of Grubbs, sent via fax stamped May 20, &@dijssing the signature
page and date. Tr. 444. Init, he opined @Gatbbs could lift and cay 20 pounds occasionally
and 10 pounds frequently; stand and walk two séotal and 15 minutes without interruption;
and sit three to four hours total and 15 masutvithout interruption. Tr. 444. He could
occasionally balance and could rarely climb, stoop, crouch, kneel, and crawl. Tr. 444.

On July 13, 2016, Dr. Ervine completed a@®d physical medical source statement on
behalf of Grubbs. Tr. 476-477. Dr. Ervine opirtledt Grubbs could lifand carry five pounds
occasionally and two pounds frequently; stand walk 1.5 hours total, 15 minutes without
interruption; and sit for four hours total, 30mates without interruptin. Tr. 476. He could
rarely reach, push and pull and could frequepdgform fine and grossanipulation. Tr. 467.
He could occasionally balance and kneel andctcaarely climb, stoop, crouch, and crawl. Tr.
476-477. He needed to alternate between sitting, standing, and walking at-will, needed 1-2 hours
of additional unscheduled rest periods, andped that causes absenteeism, interferes with
concentration, and takeswioff-task. Tr. 477.

2. Consultative Examiner

On September 24, 2014, Grubbs saw Aaron Dewitt, D.O., for a consultative examination.

Tr. 422. Grubbs complained of sharp back andisgiain that radiated to his left leg, rated

8/10, since 2006. Tr. 422. It limits the amount of time he can sit and stand. Tr. 422. He also



complained of groin pain since his vasectam@013. Tr. 422. He reported using a cane and a
TENS unit. Tr. 422. He lived with his witend two sons and was unable to clean, do laundry,
shop, or take care of his children because ©®bhack pain and anxiety. Tr. 423. He could
shower and dress. Tr. 423. Upon exam, hisvgas antalgic and slow and he had a normal
stance. Tr. 423. When he used a cane, hisgad up but it remained antalgic. Tr. 423. He
was unable to fully squat. Tr. 423. He needed help sitting on the exam table and rose with
difficulty; he did not need assistance changiiig. 423. Upon exam, he had tenderness in his
lower abdomen, lumbar and upper thoracic spine, 5/5 muscle strength in his upper extremities
and 5-/5 in his lower extremities, and decreasstsation in his lefobt. Tr. 424. Dr. Dewitt
diagnosed back pain, sciatica, groin p&omer abdominal pain, anxiety, depression,
hypertension, asthma, reflux disease, and angantait. Tr. 425, 427. He opined that Grubbs
could occasionally lift and ¢y up to 10 pounds; sit for 30 minutes at a time without
interruption for seven hours tow@liring a workday; and stand awdlk for 10 minutes at a time
without interruption for 30 mines total during a workday. T428-429. He required a cane to
ambulate. Tr. 429. He could occasionally redamdle, push and pull, operate foot controls,
climb stairs and ramps, balee, and stoop. Tr. 430-431.
3. State Agency Reviewing Physician

On October 1, 2014, state agency reviewing jgeys Paul Fox, M.D., partially relied on
Dr. Dewitt’'s opinion when opining that Grubbsuld lift and carry 10 pounds occasionally,
stand or walk for two hours, and sit for six. Tr. 166-168.

E. Testimonial Evidence

1.Grubbs’ Testimony



Grubbs was represented by counsel and testified at the administrative hearing. Tr. 121.
He lives with his wife and three children. Tr512They live in an apartment with stairs going
up to the bedrooms. Tr. 125. Grubbs has a driVieesise and drives to the local market. Tr.
126.

Grubbs last worked in 2012, driving an Amish work crew. Tr. 127. He worked three to
five days a week, 12 hours a day, all hours sgawing. Tr. 127. He wold also have to hook
up and disconnect trailers, requiring him to, ldarry, push or pull about 100 pounds. Tr. 128.
Sometimes he would have to move boulders tkengapath for his vehicle to go through at the
construction sites. Tr. 128. In 2011 he workada towing company lifting anywhere from 40
to 100 pounds and spending half the time on his feet and half the time sitting down. Tr. 129.
Prior to that he worked as a home health tacknician, requiring hirto carrying the patient,
his daughter, who weighed 150 pounds, and to stsow®l, drive, cook and clean. Tr. 130. He
worked as a general laborerstare clerk and traindrifing manager, and also as an assembly
press operator, carrying 80 pounds until he got d&mutthey gave himlayhter duty job. Tr.
132-136.

When asked what currently prevented hionirworking, Grubbs stated that he has a lot
of lower body pain all the time, both back agrdin pain. Tr. 137. He takes blood pressure
medication that causes him to urinate fredlyeand sweat profusely. Tr. 137. He had a
vasectomy in 2013 and he still has pain froat urgery. Tr. 137-138. His doctors have told
him that he has irreversible nerve damage.138. He has pain all the time, sometimes it is
excruciating, such as when he overeats. Tr. XF88cannot drive, ride hisike, or play ball with
his boys anymore. Tr. 138. Somedays one of his biggest feats is going up and down the steps.

Tr. 138. He also can no longer drive a vehicilhh a manual transmission because it puts too
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much pressure on his abdominalsoles to press the clutch peddl. 139. He does not lift or

carry things. Tr. 139. The most he would attempiftes a bag or basit of laundry. Tr. 139.

He cannot lift his 3-year old dghter, whom he estimates weighs about 30 pounds. Tr. 139. His
inability to lift and carry began after hissectomy. Tr. 140. The ALJ asked about a medical
record from 2014 wherein Grubbs had statedhlatad been lifting bidaughter who weighed

173 pounds, and Grubbs explained thalifted her with the help dfis wife and son and that he
had hurt himself. Tr. 140.

On a typical day, Grubbs “let my feet the floor until | get feeling in my lower
extremities” and then he uses the restroom, shewead dresses. Tr. 140. He helps his wife
with as many house chores as he can: folding clothes, vacuuming, and outside work that may
involve hanging something with a ladder, but no praidebor. Tr. 140. Héies to walk a little
farther every day as his physical therapy. IA1. He uses a cane “mostly during the school
year in the beginning after the vasectomy wthenkids were running around” and currently he
uses a walker in the wintertime and a can&ondays, which are church days, when they are
doing a lot of walking. Tr. 141. He did notyeaethe cane at the hearing. Tr. 141. Church
services last about 45 minutes and he splitsimis between sitting and standing. Tr. 142. He
attends church picnics and he will altembetween sitting and standing. Tr. 142.

Grubbs testified that his back pain and gnoain are two separagsues. Tr. 147. His
back pain is made worse by sitg, walking too far, and exercisdr. 147. He tries to have a
routine but that includes mediaani, and he reads the side effeahd they are bad for you. Tr.
147. When he is in the car for over 20-3Mutes he has to stop and stretch and it gets
discouraging. Tr. 147. He can walk for betwé&®&mand 30 minutes, but after about 20 minutes

he starts to feel a sensation in his groin aptheh in the middle of his back, and then it is time
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to find a place to stretch out. Tr. 147. This dlappens if he standisr too long. Tr. 148. The
pinch in his back works its way down his leg to knge and he feels it sharply in the left buttock
and his feet go numb. Tr. 148. Has no sensation in his feet and he cannot drive. Tr. 148.
The pain used to go down his left leg but sihisesurgery it has been going down the right side.
Tr. 148. He can stand for aboutt®030 minutes before he needsitodown. Tr. 148. His most
conformable position is lying @t 45 degree angle with support angaihis back. Tr. 149. He

lies this way twice a day for 30 minutes to a laléir. Tr. 149. He also has difficulty sleeping
and gets up during the night abthutee to five times, on average, to urinate. Tr. 148. He also
frequently urinates during the day. Tr. 149.

In addition to his medications, Grubbs triesdbeve his pain by tang over the counter
medications such as vitamins and juices. 1#8. His side effects from his medications are
psychological, in that he gets paranoid abongtterm opiate use or ddeping cancer. Tr. 150.

2.Vocational Expert’'s Testimony

Vocational Expert (“VE”) Gail Kleir testiéd at the hearing. Tr. 150-159. The ALJ
discussed with the VE Grubbs’ past relevantk. Tr. 152-154. The ALJ asked the VE to
determine whether a hypothetical individual w@hubbs’ age, education and work experience
could perform Grubbs’ past work or any atleork if the individual had the following
characteristics: can perform light work; wouldedeo alternate positions from sitting, standing,
and walking for five minutes every 30 minutegshaut being off task; caaperate foot controls
frequently with the left foot; can occasionallyneb ramps and stairs but never ladders, ropes or
scaffolds; can frequently balance and ocaaally stoop, kneel, crouch and crawl; can tolerate
occasional exposures to unprotected heights, htyywdetness, extreme cold and vibration; can

never operate commercial vehicles; is limitegimple, work-related decisions; can have
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frequent interactions with supervisors, cowaskand the public; and would be off-task 10% of
the time in an 8-hour workday. Tr. 154-155.eTVE answered that such an individual could
perform Grubbs’ past work as assembly press operator aradild also perform work as a
cashier (838,000 national jobs); ticket se{&B00,000 national jobs); and order caller
(2,800,000 national jobs). Tr. 155-156. The ALJ dske VE if her answer would change if
the individual was limited to only two hours o&stling and walking and the VE stated that her
answer would change and that such an inldiai could not perforrthe work previously
identified. Tr. 158. However, sh an individual could performvork as a fruit and beverage
order clerk (191,000 national jobs); charge acdtalerk (191,000 natiohgobs); and telephone
guotation clerk (966,000 natial jobs). Tr. 158.

Next, Grubbs’ attorney asked the VE whether response to the ALJ’s first hypothetical
guestion would change if the imilual would be off task 20% of the time, rather than 10%, and
the VE stated that it would; there would bejolos for such an individual. Tr. 159. Grubbs’
attorney asked the VE if the individualssdabed in any of the ALJ’s hypotheticals could
perform work if the individual wuld regularly miss work two or more days a month, and the VE
answered no. Tr. 159. Grubbstaahey asked whether the indivals described in any of the
ALJ’s hypotheticals could perform wloif the individuals would eed two breaks a day, lasting
30-60 minutes each, in addition tgudar breaks, and the VE stated that this limitation would be
considered an accommodation and that therddvoe no work the hypothetical individuals
could perform. Tr. 159.

lll. Standard for Disability
Under the Act, 42 U.S.C. § 423(a), eligibility for benefit payments depends on the

existence of a disability. “Disability” is defineb the “inability to engage in any substantial
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gainful activity byreason of any medically determinabpleysical or mental impairment which
can be expected to result in deat which has lasted or can é&epected to last for a continuous
period of not lesghan 12 months.” 42 U.S.C.423(d)(1)(A). Furthermore:

[A]n individual shall be determined to lader a disability only if his physical or
mental impairment or impairments are of such severity that he is not only unable to
do his previous work but cannot, calexing his age, education, and work
experience, engage in anyet kind of substantial gainful work which exists in the
national economy . . ..

42 U.S.C. § 423(d)(2).

In making a determination as to disability under this definition, an ALJ is required to
follow a five-step sequential analysis set ouagrency regulations. The five steps can be
summarized as follows:

1. If claimant is doing substantial g&ith activity, he is not disabled.

2. If claimant is not doing substantig&inful activity, his impairment must
be severe before he cha found to be disabled.

3. If claimant is not doing substantighinful activity, is suffering from a
severe impairment that has lastedioexpected to last for a continuous
period of at least twelwmonths, and his impairmemteets or equals a listed
impairment, claimant is presumddabled without further inquiry.

4. If the impairment does not meet @ual a listed impairment, the ALJ must
assess the claimant’s residual functioregbacity and use it to determine if
claimant’s impairment prevents himofn doing past relevant work. If
claimant’s impairment does not prevdnm from doing his past relevant
work, he is not disabled.

5. If claimant is unable to perform pastievant work, he is not disabled if,
based on his vocational factors andgideal functional capacity, he is
capable of performing othevork that exists in significant numbers in the
national economy.
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20 C.F.R. 88 404.1520, 416.926¢ee als@owen v. Yuckeréd82 U.S. 137, 140-42 (1987).

Under this sequential analysis, the claimantthagurden of proof at Steps One through Four.

Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997). The burden shifts to the

Commissioner at Step Five to establish whethe claimant has the vocational factors to

perform work available in the national econonhg.

V. The ALJ’s Decision

In his August 30, 2016, decision, the Amade the following findings:

1.

The claimant meets the insured status requirements of the Seciaity Act through
September 30, 2017. Tr. 107.

The claimant has not engaged in substantial gainful activity since June 2, 2013, the
amended alleged onset date. Tr. 107.

The claimant has the following severe impaintse degenerative disc disease, affective
disorders, and testicular paimtis post vasectomy in 2013. Tr. 107.

The claimant does not have an impairment or combination of impairments that meets or
medically equals the severity of onetbé listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1. Tr. 108.

The claimant has the residual functional capaocitgerform light workas defined in 20

CFR 404.1567(a) and 416.967(a) exdee could frequently operate foot controls with

the left lower extremity and balance; odoaslly climb ramps and stairs, stoop, kneel,
crouch, and crawl; and never climb ladders, sopescaffolds. He is restricted to
occasional exposure to unprotected heights, humidity, and wetness, extreme cold, and
vibration, but no commercial driving. Helimited to simple work-related decisions

and could have frequent interaction witipsrvisors, coworkergnd the public. In

addition to normal breaks, he would be off task 10% of the time in an 8-hour workday.
He would need to alternate positions freiting, standing, and walking for five minutes
after every 30 minutes withobeing off task. Tr. 109.

The claimant is unable to performny past relevant work. Tr. 112.

3 The DIB and SSI regulations cited herein are generally identical. Accordingly, for conveniehees ditations

to the DIB and SSI regulations regarding disability determinations will be made to the DIB regulations found at 20
C.F.R. § 404.150%&t seq The analogous SSI regulations are found at 20 C.F.R. § 4168.964, corresponding to

the last two digits of the DIB cite (i.e., 20 (R 8§ 404.1520 corresponds20 C.F.R. § 416.920).
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7. The claimant was born in 1967 and wasyéars old, which is defined as a younger
individual age 18-49, on the alledydisability onset date. Tr. 113.

8. The claimant has at least a high school etioicand is able to communicate in English.
Tr. 113.

9. Transferability of job skills is not materitd the determination of disability because
using the Medical-Vocational Rules as a feavork supports a findintipat the claimant
is “not disabled,” whether arot the claimant has traesble job skills. Tr. 113.

10. Considering the claimant’s age, educatwork experience, and residual functional
capacity, there are jobs that exist in sigrafit numbers in the national economy that the
claimant can perform. Tr. 113.

11.The claimant has not been under a disabilitydefged in the Social Security Act, from
June 2, 2013, through the date of this decision. Tr. 114.

V. Plaintiff's Arguments

Grubbs challenges the ALJ’s decision ol fgvounds: the ALJ erred because he did not
give “good reasons” for assigning limited weighthe opinion of Grubbs’ treating physician,
Dr. Ervine, and that the ALJRFC assessment is not supported by substantial evidence. Doc.
14, pp. 10-15.

VI. Legal Standard

A reviewing court must affirm the Commissier’s conclusions absent a determination
that the Commissioner has failedayaply the correct legal standamshas made findings of fact
unsupported by substantial evidence in the record. 42 U.S.C. § A05(@ht v. Massanari321
F.3d 611, 614 (6th Cir. 2003). “Suhstial evidence is more thanscintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioB&saw v. Sec’y of Health Buman Servs 966 F.2d 1028,
1030 (6th Cir. 1992) (quotinBrainard v. Sec’y of Health & Human Ser&39 F.2d 679, 681

(6th Cir. 1989) (per curiam) (citations omitted)). A court “may not try the daseve nor
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resolve conflicts in evidence, noralée questions of credibility. Garner v. Heckler745 F.2d
383, 387 (6th Cir. 1984).
VII. Analysis

A. The ALJ did not err when assigning weight to Dr. Ervine’s opinion

Under the treating physicianley “[a]n ALJ must give the opinion of a treating source
controlling weight if he findshe opinion well supported by medily acceptable clinical and
laboratory diagnostic techniquesdanot inconsistent with thelatr substantial evidence in the
case record."Wilson v. Comm’r of Soc. Se878 F.3d 541, 544 (6th Cir. 2004); 20 C.F.R. §
404.1527(c)(2). If an ALJ decides to give@ating source’s opinion less than controlling
weight, she must give “good reasons” for doing s &ne sufficiently specific to make clear to
any subsequent reviewers the weigiven to the treating physiciaropinion and the reasons for
that weight. Wilson 378 F.3d at 544. In deciding theiglet given, the ALJ must consider
factors such as the length, natuaad extent of the treatment relationship; specialization of the
physician; the supportability of the opinion; and ttonsistency of the opom with the record as
a whole. See20 C.F.R. § 416.927(clgowen v. Comm’r of Soc. Se478 F.3d 742, 747 (6th
Cir. 2007).

Grubbs argues that the ALJ erred when heegmly “limited” weight to Dr. Ervine’s
opinion. Doc. 14, pp. 10-13. To recap, Dr. Ervine submitted an opinion presumptively dated
March 2016 that was incompletedageise it only had one page, hweb; and a second, complete
opinion dated July 13, 2016. The ALJ comse&tl Dr. Ervine’s opinion as follows:

As for the opinion evidence, the claimaritsating physician, William Ervine, DO filled

out a Medical Source Statement, which appéaibe missing the second page at 6F/4.

The claimant’s representative was contactear po the hearing, buhe second page of

this statement was never submitted. Instead, the medical source filled out a new

statement dated July 13, 2016 (7F). The statgrat 7F indicates much more significant
limitations. For instance, the first repornlts him to occasional lifting of 20 pounds and
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frequent lifting of 10 pound$ut the other notes occasional lifting of only 5 pounds. He

also notes significant limitations in standiwglking of 1.5-2 hours total, and sitting of 3-

4 hours total, with rare to occasional postalvities (6F/4; 7F/R He indicated the

claimant would be off task, absent, and vebnéed 1-2 hours of unscheduled breaks per

day (7F/3). This opinion isgen limited weight, as it is na@onsistent with the treatment
records, including the objective findings ambradic treatment. Fther, there was no
explanation given for the increase in theilations from one statement to the next.

Tr. 112.

Elsewhere in his decision, the ALJ observeat there were no treatment records for two
years, from March 2014 to March 2016. Til; 144-145. He commented that the first
treatment note from Dr. Ervine was dated Mie2016, at which time Grubbs complained of
back and groin pain but also gdtthat his pain was better witledications, which he had been
off for seven days, and worse after sitting wedicle for too long or beding too much. Tr. 111.
The ALJ recounted that, upon exam, he had tenderness, spasms and decreased lumbar flexion
and normal strength, sensation, aegative straight leg raise tegt. Tr. 111. He was restarted
on some of his prior medications. Tr. 111. ThelAbserved that, at his follow-up visit the next
month, he had stopped taking higicg (stating that he did ndb well on it) and gabapentin
was added and aerobic exercisBOMmended, and, in his Maysiiwith Dr. Ervine, Grubbs
reported that gabapentin helped and his physiam findings remained the same. Tr. 111.
Additionally, the ALJ summed up @b Grubbs’ records do not cam any significant diagnostic
findings; he had sporadic treagnt; and his treatment primaritpnsisted only of medications,
observing that no physical therapgoeds were in his file. Tr. 112.

Grubbs argues that Dr. Ervine’s opinion is consistent with and well supported by the
record. However, the issue is whether the AldBcision is supported by substantial evidence.

See Wright321 F.3d at 614. Here, the ALJ found tBat Ervine’s opinion (e.g., that Grubbs

could only occasionally lift 5 pounds) was nopparted by objective findings and concluded
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that Grubbs’ diagnostic findings were not significant. Tr. 112lidfan his decision, the ALJ
commented on Grubbs’ x-ray showing lumbaosdylosis and degenerative disc disease and
remarked that Grubbs regularly had normal exadings, including normal strength, sensation
and negative straight leg raiwssting when seen by Dr. Ervingr. 111. The ALJ also explained
that Grubbs had reported that he had be&ndihis 173 pound daughterjttvor without help,
and testified that he couldti& bag of laundry. Tr. 110, 112. In other words, Dr. Ervine’s
opinion was not well supported byirgtal and diagnostic technigsi@nd inconsistent with the
other substantial evidence in the case rec&ek Wilson378 F.3d at 544.

Grubbs argues that the ALJ’s descriptiorhisftreatment as “sporadic” is “simply in
error.” Doc. 14, p. 11. The Court disagrees. WBrufocuses on the fact that he saw Dr. Ervine
every month from March 2016 until June 2016 and claims that this is not “sporadic.” Id. But the
ALJ’s reference to sporadic treatment is basetherfact that Grubbs kano medical records for
a two-year period, from March 2014 to Mar2016. Tr. 111, 143-145. Additionally, the ALJ
noted that there were no records of a follggvwith a urologist or physical therapy as
recommended or with Dr. Bateson, Tr. 110, 111, 148,that Grubbs repeatgdieclined to or
failed to follow up with mental health treatment, Tr. 111. His treatment consisted primarily of
medications, which Grubbs stated helpegigain. Tr. 112. These are all good reasons
explaining the weight the ALJ gave to Dr. Ervine’s opini@ee20 C.F.R. § 416.927(c) (the
ALJ considers the supportability of the opinimmd the consistency of the opinion with the
record as a whole); SSR 16-3jl]f‘the frequency or extent dhe treatment sought by an
individual is not comparableitk the degree of the individual's subjective complaints, or if the

individual fails to follow presribed treatment that might prove symptoms, we may find the
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alleged intensity and persistence of an individusymptoms are inconsistent with the overall
evidence of record.”).

Grubbs argues that one of the ALJ’s statssons—that Dr. Eine’s second opinion
was inexplicably more restrictive than his irgnfinished opinion—s not a good reason. Doc.
14, p. 12. Again, the Court disagrees. The ALJ detailed Grubbs’ visits with Dr. Ervine and
observed that Grubbs’ condition had not worsemetithat medication helped his pain. Tr. 111.
Thus, it was proper, and reasonable, for the #sLdoubt the credibility of Dr. Ervine’s opinion
because the records do not show that Grutdrgdition worsened. If anything, Grubbs’
condition stabilized because he got back omtesications, which helped his pain, as the ALJ
observed. Tr. 111.

Grubbs submits that the ALJ should havesidered the fact & a portion of Dr.
Ervine’s second opinion was legwited than his first (e.g., DiErvine second opinion stated
that Grubbs could sit for 30 mirag without interruptin, rather than 15 minutes as he opined
before). Doc. 14, p. 12. But the fact rensdinat Dr. Ervine chraged his opinion without
explanation, which does not “undermine theJA implied assertion that [Dr. Ervine’s
assessments] were arbitrary,” as Grubbs assBuds. 14, p. 12. Indek any unexplained change
in Dr. Ervine’s opinion undermines the credibildf/his opinion, especiallgiven the fact that
the changed limitations have no support in Driig’s treatment notes. Grubbs’ assertion that
the ALJ exceeded his role and made a medicahpaahg is also not persuasive. The ALJ did not
exceed his role and make a medical judgmenméeely stated, accurately, that Dr. Ervine’s
second opinion included severstrections on lifting and caying (no more than 5 pounds
occasionally, 2 pounds frequently) that had no suppbatsoever in the record and were not

present in Dr. Ervine’s first opion, dated a few months pridmding that Grubbs could lift and
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carry 10 pounds frequently and 20 pounds docadly. Tr. 112. This was not errogee

Beltran v. Comm’r of So2016 WL 3364923, at *8 (N.D.Ohidune 17, 2016) (internal
inconsistencies among the claimant’s treating sosiftiteée opinions is a valid reasons to assign
lesser weight to the opinions).

Finally, Grubbs argues thtite ALJ did not weigh the factors in 20 C.F.R. 8 416.927(c)
because he failed to consider the frequendh®fexamination and extent of the treatment
relationship. Doc. 14, p. 13. This is incorreébe ALJ remarked that Dr. Ervine treated Grubbs
beginning in March 2016 and he saw himApril, May and June 2016. Tr. 111. Although
Grubbs asserts that Dr. Ervitteeated [him] since 2012,” Doc. 14, p. 13, there are no other
treatment notes in the record from Dr. Ervieien if Grubbs had seen Dr. Ervine in 2012, he
moved to Pennsylvania and was not treated by Dr. Ervine until his return in March 2016. The
ALJ did not err by not recognizirgprior treatment relationshipatwas not evidenced in the
record. In sum, the ALJ did not err whassessing Dr. Ervine’s opinion.

B. The ALJ's RFC assessment is gyported by substantial evidence

Grubbs argues that the ALJ erred wherasgessed an RFC that included the lifting and
carrying restrictions of lightvork (the ability to lift anctarry 20 pounds occasionally and 10
pounds frequently). Doc. 14, pp. 13-14. In supporpdiats to Dr. Ervine’s opinion stating that
he could lift and carry no more than 5 poundsasionally. Doc. 14, p. 14. He also complains
that the record shows he canmatlk or stand for the amount tifne required to do light work.
Doc. 14, p. 14. But the ALJ did not credit Drvie’s opinion, as detailed above. And while
true that consultative examiner Dr. Dewitt atdte agency reviewing physician Dr. Fox limited
Grubbs to lifting and carrying no more than 10 pounds and standing or walking no more than 2

hours (Dr. Fox) or 30 minutes (Dr. Dewitt) im@rkday, the ALJ assigndittle weight to these
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opinions. Tr. 112. He observed that Dr. Foxeelon Dr. Dewitt’'s opinion and explained that
the record as a whole does not support theeggegf limitation that DrDewitt assessed, citing
the facts that Grubbs was independent withAids s, helped his wife as much as he could
(doing chores, driving, and takimgre of his children (he has 8), including one who has cerebral
palsy), and helped his ex-wife, who had bde&mgnosed with cancer. Tr. 112, 108. In other
words, substantial evidence supports the Alfifiding that Grubbs could perform the lifting,
carrying, standing and walking rastions of light work. Thesfore, the ALJ’s decision is
affirmed. See Jones v. Comm’r of Soc..$886 F.3d 469, 477 (6th Cir. 2003) (the
Commissioner’s decision is upheld so lagsubstantial evidence supports the ALJ's
conclusion).

VIII. Conclusion

For the reasons set forth herdlre Commissioner’s decisionAd-FIRMED.

IT 1S SO ORDERED.

Dated: October 18, 2018 /s/ Kathleen B. Burke

Kathleen B. Burke
United StatesMagistrateJudge
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