Thompson v. G

ray Dog.

IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
LAMAR THOMPSON, CASE NO. 1:18-CV-00014
Petitioner, JUDGE PAMELA A. BARKER
MAGISTRATE JUDGE
JONATHAN D. GREENBERG
WARDEN DAVID GRAY,
MEMORANDUM OF OPINION AND
Respondent. ORDER
This matter is before the Court upon the RegoRecommendation (“R&R”) of Magistrate
Judge Jonathan D. Greenberg (Doc. No. 16), which recommends denyietitien for Writ of
Habeas Corpus (Doc. No. 1) of Lamar Thompson (“Thompson” or “Petitioner”). Thompson¢hag
Objections to the R&R. (Doc. No. 18.)
For the following reasons, Thompson’s Objections are overruled. The R&R i$ABD,
and the Petition is DENIED.
. Relevant Procedural History
a. StateTrial Court Proceedings
In May 2016,in the Gurt of Common Pleas of Cuyahoga County, Ohioompson pled
guilty to one count of felonious assault in violation of Ohio Rev. (3®@603.11(A)(1)with a three
year firearm specification and notice of prior conviction and one count of camytancealed
weaponin violation of Ohio Rev. Cod& 292312(A)(2). (Doc. No. 91, Ex. 4.) During his plea

hearing, thestate trial court asked, in relevant part, the following:

THE COURT: Has anyone made any threats or promises to you with retpandat
sentence you would receive if you take a plea?
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THE DEFENDANT: No.

* * *

THE COURT: Do you understand, Mr. Thompson, if you change your plea in this
case, you're giving up your right to contest this allegation, either ay #&rjal or you

could have the facts tried to me at what is known as a bench trial in order to determin
your guilt or non guilt on all the allegations contained in the indictment; do you

understand that?

THE DEFENDANT: Yes.

* * *

THE COURT: So through this plea agreement, you're agreeing to plea gudty t
threeyear firearm specification which entails a mandatory prison term of teass y
before any prison time is served on the underlying offense, which is a felong of th
second degreel hat’s punishable by 2 to 8 years in prison in yearly increments, up to
a $15,000 fine and . . . three years na&ad/ postrelease control following any prison
sentence. . . . Do you understand that?

THE DEFENDANT: Yes.

THE COURT: The felony of the fourth degree that you're pleading guailtthat’s
punishable by a term of incarceration of anywhere from 6 tmd&hs in prison, up
to a $5000 fine and three years pastease control, as | just described; do you
understand that?

THE DEFENDANT: Yes.

THE COURT: All right. And the notice of prior conviction as you heard indicates
that this is a mandatory pos sentence type of offense; you understand that?

THE DEFENDANT: What did you say?

THE COURT: The notice of prior conviction, that means that the Court has no
discretion to consider anything other than a prison sentence in this case; do you
understandhat?

THE DEFENDANT: Yes.

THE COURT: Is counsel for the State of Ohio and the defense satisfied the Gourt ha
complied with Criminal Rule 117

[THE STATE]: Yes, your Honor.




[DEFENSE COUNSEL]: Yes, your Honor.
(Doc. No. 91, Ex. 23 at PagelD# 1324, 13638.) The court accepted Thompson’s guilty plea aft
determining that he was entering it knowingly, voluntarily, and intellige{foc. No. 91, Ex. 23

at PagelD#.38-39.)

er

About a month later, on June 23, 2016, the court sentenced Thompson to a total of ten yea

in prison: three years on the firearm specification to be served prior to and civesedilt seven
years on the felonious assault charge, to be served concurrent with eighteen monthsaroyirige
a concealed weapon charg®oc. No. 9-1, Ex. 23 at PagelD# 148-8®c. No. 9-1, Ex. 5.)
b. Direct Appeal
Thompson failed to file a timely notice of appehlistead on November 3, 2016, Thompsof
filed a “Delayed Leave of Appeal” and “Delayed Notice of Appaalthe Eighth District Court of
Appeals of Ohio, raising the following assignmeuoitgrror:
1. Enhancement ddentence by the lack of the court adhering to the conditions of the
plea as the Effective Counsel and the Office of the Prosecution did not give the
Court the signed agreement of the Felonious Assault for Two years concurrent to

Carry Conceal Weapon Eighteen months and the Gun Specification for Three
years

2. Breach of the Plea Agreement by the lack of the Office of the Prosecutioreand th
Effective Counsel notifying the Court the Appellant did not agree to the sentence
the Court issued.

3. Trial Court Discretion is valid argument as the court has not gave the ifstsuct
to the Appellant as to the Court acceptance or denial of the plea and sentence by
wrong procedure of plea.
(Doc. No. 9-1, Exs. 6-8.)

On December 2, 2016, the court of appeals denied Thompson’s motion for leave to

delayed appeabut permitted him to file a corrected motion setting forth the reasons for hiefa]
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to perfect an appeal of right. (Doc. Ne19Ex. 9.) On December 21, 2016, Thompstedfaone-
page corrected Motion for Delaye@ppeal. (Doc. No. 91, Ex. 10.) Although Thompson was
proceedingoro se his corrected motion provided that Midotion for delayed Appeal . . . is for the
Effective Counsel not filing in behalf of the Appalk a timely notice of appeal(id.) The court of
appeals again denied Thompson leave to file a delayed appeal and dismissed his appeBlo. ([
9-1, Exs. 12, 13.)
Still proceedingpro se Thompson filed a notice of appeal with the Ohio Supreme @ourt
February 24, 2017. (Doc. No-19 Ex. #.) In his Memorandum in Support of Jurisdictior

Thompsorraised essentially the same arguments as those made before the court of apgzkals |
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his plea and sentencing. (Doc. No. 9-1, Ex. 15.) On July 5, 2017, the Ohio Supreme Court decline

to accept jurisdiction of the appeal pursuant to Ohio Supreme Court Practice 38(®)(4). (Doc.
No. 9-1, Ex. 16.)
c. Post-Conviction Filings
On November 3, 2016the same day that Thompson filed his delayed appeal in the col
appeals—he also filed gro sePetition for PosConviction Relief in the state trial courfDoc. No.
9-1, Ex. 17.) In his petition, Thompson raised a single ground for relief:
In accepting a written plea of guilty to a felonlyacge, the trial court must adhere
scrupulously to the provisions of Crim. R. 11(F)(G), and it sentence beyond the
recommendation as the court did on or al@6i23/2016 sentence to 7 years Felonious
Assault; concurrent to 1 %2 years to Felonious Assault; consecutive to 3Guears
Specification sentence. The sentence in the written plea not submitted to the court
was 2 years Felonious Assault; 3 years Gun Specification; 18 months Carrpal€dnce
Weapon for a 5 year incarcerated sentence by plea agreermemaCRule 11(F)(G).

(Id.) In response, the State filed a motion for the summary judgment. (Doc-N&>X9 18.) On

August 1, 2017, the court granted the motion for summary judgment and denied Thompganis p

rt of
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(Doc. No. 91, Ex.21.) Subsequetly, on September 18, 2017, the trial court issued the follow|ng

order:

In the interest of transparency, the Court Ordered and reviewed the transonpts fr
both the plea hearing and the sentencing hearing. The Court, pursuant to its policy,
never at anyime met with the parties off the record to discuss any aspect of this case
while it was pending. The record reveals that the Defendant’s claims thabuhe C
violated some clandestine agreement regarding the plea are baseless. The sentenc
entered in this case was exactly the sentence which was advocated by the State at the
sentencing hearing. The Court reiterates its position that upon releaseddfe
should be placed upon the strictest conditions of post release control.

(Doc. No. 91, Ex. 23 aPagelD# 124.) The state court dodkeicates thalThompson did naappeal
the trial court’sorder?
d. Federal Habeas Petition
On December 27, 207Thompson filed gro sePetition for Writ of Habeas Corpus in this
Court and asserted the following grounds for relief:

GROUND ONE: Pleaterms. The terms of the plea were for no trial and the plea of
guilt to 3 years gun spec. and 2 years felonious as$4ulegree.

Supporting Facts: The effective counsel and the diligent prosecutibowaed no
signature plea agreement for 3 years gun spec. and 2 years felssau$t and did
not inform the court its sentence of 7 years were of error apteawas entered and
objection were to be raised by both and my own objection was overruled.

GROUND TWO: Disability Mensrea. Petitioner gave notice the petitioner was not
aware of a gun, weapon, or dangerous ordnance. The guilt was by plea for 3 years
gun spec. and 2 years felonious assault to avoid trial.

1On August 8, 2017, Thompson did file a Writ of Procedendo in the court of appaatécimhe asserted the trial court
had failed to timely rule on his pesbnviction petition. (Doc. No.-Q, Ex. 24.) The court of appeals denied the writ as
procedurdy deficient and as moot in light of the trial court’s ruling on his petiti@oc. No. 91, Ex. 26.) The Supreme
Court of Ohio affirmed that decision on October 11, 2088e Thompson v. Donnelys5 Ohio St.3d 184 (2018).

2 As the Magistrate Judg®ted, Thompson indicated that he placed his Petition in the prison mailitensys December
27, 2017 andit is considered fileds ofthat date.See Houston v. Lack87 U.S. 266 (1988).
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Supporting Facts. The petitioner gave plea for gun spec andriglusassault non

signed agreememd avoid trial for 3 years and for 2 years for fiu@ar incarcerated

sentence.

GROUND THREE: Felonious Assault. Plea for no trial and 2™ degree felony.

Supporting Facts. Petitioner filed for the use of the pleaaitow the plea to activate

a no trial and sentence of 2 years for no evidence of allegation felonious assault to

avoid trial.

GROUND FOUR: Firsthand knowledgeNo witness gave affidavit or officer of first

hand knowledge by affidavit. The witness was subpoena for knowledge of the

background of the petitioner and claimed to have seen him with a gun by assumption.

Supporting Facts: Witness was subpoena and gave knowledge the petitioner had

carried gunsweapons, and dangerous ordnances in the past and gave a description of

a gun she claim to have seen in the hand of the petitioner while the petitioner was

running. Petitioner to avoid trial requested a gun spec for 3 years and Xylmyrée

felony felonious assault.
(Doc. No. 1.)

On March 8, 2018, Warden David Gray (“Respondent”) filed his Return of \\@ac. No.
9.) Thompson then filed his Traverse on March 13, 2018. (Doc. No. 10.)

On March 13and March 192018, Thompsoalsofiled one-pagaffidavits. (Doc. Nos. 11,
12.) The Magistrate Judge was unable to discern the purpose or meaning of eithaffmfabies
(Doc. No. 16 at 9 n.3.)This Courtis unable todo soas well However, Respondent appeared
interpret thaffidavitsas indicating that Thompsavas alleging heid nd receive the Returrf &Vrit
and/orthestate court record. Thus, on March 21, 2018, Respondent filed a Notice prakatihg
had served the Return and state court record on Thompson on March 8, 2018. (Db8, N&).)

Respondent further stated that “Respondent’s counsel has also inquired of the litiggtmm staff

at Belmont Correctional Institution, and has been advised that the petitioner sigreghfonail on

(0]



March 13.” (Doc. No. 13.) After Respondent’s filinfhompson didchot file anything indicating

that he did not receive either the Return or the state court record.

On May 7, 2018, Thompson filed a Motion for Appointment of Counsel. (Doc. No. 14.)

Noting that Thompson failed to offer any specific reasons for why hentidle@to anappointment
of counsel and that Thompson'’s petition could be resolved based on the state cadinvitboort
discovery, the Magistrate Judge denied Thompson’s motion. (Doc. No. 15.) Thompson did r]
any objections to the Magistrate Judgegeor

On May 14, 2019, theéMagistrate Judge issugde R&R recommendinghat Thompson’s

Petition bedenied (Doc. No.16.) While noting that Thompson’s grounds for relief in his Petitipn

were difficult to decipher, the Magistrate Judge interpreted them as ass&réhgpurt error and/or
ineffective assistance of counsel based on the asstréioihompson believed he would be receivir
a total of 5 years imprisonment pursuant to the plea agreement but, ingésasentenced to arj
aggregate 10 year prison term.ld.(at 13.) In addition, the Magistrate Judgmstruedhe fourth
ground for relief as challenging the sufficiency of the evidence supgditiompson’s conviction
and sentence.ld))

The Magistrat Judge then held that to the extamy of Thompson’s habeas grounds for reli
arose from his state court pasinviction petition, they were procedurally defaulted becauseatie
failed to appeal the order denying pisst-convictiorpetition and he could no longeo do. (d. at
14-15.) Howeverthe Magistrate Judge found that although Thompson did not file a timely notig
appeal on direct appeal, the record was unclear as to whether Thompson was eacghrifa@tyof his

appeal rights. (Id. at 1519.) Recognizingthat Thompson maye ableto demonstrate cause tqg
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overcome a procedural defaifithe was not advised of his right to appethle Magistrate Judge
proceeded tassess the merits of Thompson’s Petition out of “an abundance of cauttrat 109.)

Because there is no state court adjudication on the merits of Thompson’s claimshdue

failure to file a timely appeal, the Magistrate Judge conduatied@vaeview of his habeas grounds

for relief. (d. at 1920.) The Magistrate Judge recommending denying the Petimausegl)
Thompson failed to show that his plea was not knowing and voluntary, (2) Thompson failed to
thathis counsel was ineffectivand(3) Thompson waived any right to attack the sufficiency of t
evidence supporting his conviction when he pled guiltg. at 1926.)
After receiving an extension of timéhompsorfiled Objections to the R&RnJuly 16, 2019.
(Doc. No. 18.)
[I. Standard of Review
Parties must file any objections to a repand recommendation within fourteen days o
service. Fed. R. Civ. P. 72(b)(2). Failure to object within this time waivesyaspaght to appeal
the district court’s judgmentSee Thomas v. Ara74 U.S. 140, 145 (1983)nited States v. Walters
638 F.2d 947, 949-50 (6th Cir. 1981).
When a petitioner objects éamagistrate judge’seport andecommendation, the district cour
reviews those objectiortde novo Fed. R. Civ. P. 72(b)(3). A district judge:
must determine de novo any part of the magistrate judge’s disposition that has been
properly objected to. The district judge may accept, reject, or modify the
recommended disposition; receive further evidence; or return the matter to the
magistrate judge with instructions.
Id. “A party who files objections to a magistrate [judge]’s report in order teepreshe right to

appeal must be mindful of the purpose of such objections: to provide the district colrthevit

opportunity to consider the specific contentions of thégsmand to correct any errors immediately.’
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Jones v. MooreNo. 3:04CV7584, 2006 WL 903199, at * 7 (N.D. Ohio April 7, 20af)oting
Walters 638 F.2d at 9480). An objection that merely restates the arguments previously present
or “does nothingmore than state a disagreement with a magissratecommendatiénis not
sufficient. Id.

While most of Thompson’s Objections restate arguments previously presenteetaly
asserhis disagreement with tHR&R, the Court will nonethelesibkrally constue hisObjections in
light of hispro sestatus. Accordinglythe Court conducts de novoreview of the portions of the
R&R to which Thompsohas objected.

1. Analysis

Although somewhat difficult to decipher, Thompson appears to have objected to se
agects of the R&R. First, Thompson asserts that he has shown cause and prejudice @ngxg
procedural default. He also reasserts that his plea was not knowinglanthrily and that he was
denied effective assistance of counsel. In support of his contention that his pleapnazer,
Thompson argues for the first time that he was not adviseariiusconstitutional righ, including
the rightto a jury trial in violation of Ohio R. Crim. P. 11. In addition to these challenges to
R&R, Thompson also appears to renew his motion for appointment of counsel and to request
be provided with certain documentdated to his caseFor the following reasons, the Court find
that none of Thompson’skjections have merit.

a. Procedural Default

As noted above, in his Objections, Thompson argues that he has demonstrated sufficier

and prejudice to excuse any procedural defadk. asserts that “[tlhe record before the magistrg

and this court [show] that Mr. Thompson was [not] advised of his right to appeal.” (Doc. No.
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2.) However, Thompson'abjections on this issue aneelevant Although the Magistrate Judgd
found that any grounds for relief arising from Thompson’s-poswiction petition were procedurally]
defaulted, the Magistrate Judge nonetheless proceeded to the merits of Thompsbaisout of
an abundance of cautimecause the record was not clear as to whether Thompson was ever a
of his right to appeal. Consequently, the Magistrate Judge’s recommendation isetbbbahe
procedural default of any of Thompson’s grounds for rediedl his objections on this point an@ot.
b. Review ontheMerits

Thompson also objects to the Magistrate Judge’s determination on the meritsrotihsg
for relief with regard to the knowing and voluntary nature of his plea and whether he dec{
effective assistance of counsel.

“[G]uilty pleas ‘not only must be voluntary but must be knowing, intelligent acts done \

sufficient awareness of the relevant circumstanced kkely consequences.” Ruelas v.

Wolfenbarger580 F.3d 403408(6th Cir.2009) (quotingBrady v. United State897 U.S. 742, 748

(1970)). The determination of whether a plea is voluntary and knowing is based on “the dbtalit

the circumstances sounding the plea.”AbdusSamad v. Bell420 F.3d 614, 63(6th Cir.2005).
“When a defendant subsequently brings a federal habeas petition challergyipiga, the state
generally satisfies its burden [to show the plea was voluntary and intelliggmtjducing a transcript
of the state court proceedingGarcia v. Johnsom91 F.2d 324, 326th Cir.1993).

Further, when a habeas petitioner challenges the voluntary and knowing natpteabased
on the alleged promises of coung#lt the petitioner would receiagesser sentence, the petitioner

claim must be analyzed in light of the Sixth Circuit’s opinioBaker v. United Stateg81 F.2d 85
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(6th Cir.1986). SeeRamos v. Rogerd 70 F.3d 560, 56@th Cir.1999) In Baker, the Sixh Circuit

wrote:

It is impossible for a trial judge to properly administer a plea agreement ifsist®n

of secret terms known only to the parties. Furthermore, a plea bargainsitsel
contractual in nature and subject to conttaat standards. To allow defendant to
attempt to prove by affidavit that the agreement is otherwise than it appears,
unambiguously, on a thorough record would violate established colanact
standards. The Court holds therefore that where Rule 11 procedures were fully
adequae, absent extraordinary circumstances, or some explanation of why defendant
did not reveal other terms, at least when specifically asked to do so by the court, a
defendarit plea agreement consists of the terms revealedpen court and that
therefore there was no breachagifeement in this case.

Baker, 781 F.2dat 90(emphasis added) (citations and quotation marks omitted).

In his Objections, Thompson arguefor the first time—that his plea was not knowing and

voluntary because the state trial court failed to advisedfithe various rights he would be giving
up by pleading guilty Specifically, Thompson alleges that he was not adviset @ohstitutional
right to a jury trial. Initially, it should be noted that Thompson waived thisnaegt by failing to
raise it prior to his ObjectionsSeeGillingham v. Warden, Pickaway Correctional In$do. 3:08-
cv—312,2011 WL 2786560at *2 (S.D. Ohio July 15, 2011()Petitioner didnot advance such an
argument in his Petition or in his Traverse and Brief and is now advancing thesatdanthe first

time in his Objections. Therefore, the argument is waived.”).

However, even assuming Thompson properly presented the argument, it must be rejecte

The state trial court specifically informed Thompson of his right to a jualyand that he would be
waiving this right by pleading guiltytDoc. No. 91, Ex. 23 at BgelD#134.) The trial court advised
him of the other rights he would be giving up as well, including his right to be represetntal] tat
crossexamine the prosecutor’'s withesses, to summon and present his own witnesses, to leel pr

innocent,to require the State of Ohio to prokes guilt beyond a reasonable doubt, and to rem4
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silent (Doc. No. 91, Ex. 23 at PagelD# 1336.) In addition, Thompson acknowledged that he
understood the court’s instructions on each of these poiidg. Thus, Thompson’s objection is
overruled TheMagistrate Judge correctly determined thabmpsonfailed to show thathe state
trial courtdid not follow proper plea colloquy procedures.

Next, Thompson objects to the Magistrate Judge’s conclusion that Thompson was not genie
effective assistance of counséifter finding that the trial court had followed proper plea colloguy
procedures, the Magistrate Judge assessed Thompmu$ain'sthat his plea was not voluntary and
knowing becaushis counsel assured him tha would receive only five years imprisonment if e
pled guilty, rather than the teyear sentence actually imposelth accordance witlBaker, because
the trial court followed proper plea colloquy procedures, the Magistrate Jemigead Thompson to
show “extraordinary circumstances” that expkathwhy Thompson did not reveal the alleged terms
of his plea agreement during the plea colloquy. The only possible explanationgistrata Judge
could extricate out of ThompsonRetition was that his counserovided ineffective assistance
However, the Magistrate Judge found that Thompson’s ineffective assistance @l obains was
without merit. Thompson now objects to that holding.

To establish ineffective assistance of counsel, Thompson“shusiv that (1) his attornéy
performance was, under all of the circumstances, unreasonable undermyeraiiessional norms;
and (2) there is a reasonable probability that, butdansels unprofessional errors, the result would
have beemifferent” Ramos170 F.3dat 564 (citingStrickland v. Washingto66 U.S. 668, 687
94 (1984)). However, “[w]lhen an ineffectivassistance claim is based on misleading information
regarding the consequences of a plea, a proper plea colloquy is generally deernesl @any

misunderstanding the defendant may have had about the consequences of théngied States v.
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Pola, 703 F.App'x 414, 423(6th Cir. 2017) “[Alny showing of actual prejudice attributed tg

counsel’s erroneous advice” is foreclosed “becaused¢fiendant is deemed bound by his stateme

in response to the court’s inquiry.1d.; see alsoSummers v. Warden Chillicothe Correctiondl

Institution No. 17-3487, 2018 WL 2166198, at *3 (6th Cir. Feb. 20, 2018) (“A guilty plea collo
protects againstlaims that the plea was the result of inadequate advice because the reco
establish that the defendant understood the advantages and disadvantages of the thlea
sentencing consequences.”).

Upon review, the Court agrees with the Magistrate Judge that Thompson cannot daso

either deficient performance or prejudice. First, Thompson has nenpedsany evidence, except

for his own seHserving allegation, that his counsel promised that he would receiveyehverison
term. This is insufficient to establish deficient performance.

Second, even assuming that Thompson’s counsel was deficient because he falsedyg pr
a five-year prison term, Thompson cannot show that he was prejudiced because the statettri
properly advised him othe potential penalties associated with his guilty plea during the f
colloquy. Thompson specifically acknowledged that he understood his plea would subjectaini
mandatory prison term of three years before any prison time is served on thgingddfense,

which is a felony of the second degreepunishable by 2 to 8 years in prison in yearly increment
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(Doc. No. 91, Ex. 23 at PagelD# 138&7.) He also explicitly denied that anyone had made any

promises with regard to the sentence he would receive if he pled guilty. NDo&1, Ex. 23 at
PagelD# 12-33) Consequently, the state trial court’s plea colloquy cured any misunderstar
Thompson may have had about the consequences of his plea, and he is foreclosed from

prejudice based on his counsellkegederroneous advice. Thompson’s objection with regard to
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ineffective assistance of counsel claim is therefore denied. As a resultp3tradsas not able to
show any “extraordinary circumstances” that would invalidate his plea, abtheagrees with the
Magistrate Judge’s findintpathis plea was knowing and voluntary.

Finally, the Magistrate Judge held Thompson’s fourth ground for felidiich challenged

the sufficiency of the evidence supporting his conviction and sertamas waivedlue tohis guilty

plea. Thompson did not specifically object to this finding. Thus Court reviews the Magistrate

Judge’s conclusions relatibgthisissuefor clear error See Thomas v. Ara74 U.S. 140, 150 (1985)
(providing that “[i]t does not appear that Congress intended to require district counv revia
magistrate judge’s factual or legal conclusions, undkr aovoor any other standard, wieeither
party objects to those findings’9ee alscAdvisory Committee Notes to Fed. R. Civ. P. 7@/fen

no timely objection is filed, the court need only satisfy itself that there iseao etror on the face of

the record in order to accept the recoemdation.”). The Court finds no clear error in the Magistrate

Judge’s holding “[A]fter the entry of an unconditional guilty plea, the defendant may challenge only

the court’s jurisdiction and the voluntary and intelligent character of the pl#d it¥éerth v. Bell

692 F.3d 486, 49%6th Cir.2012) Thus, by pleading guilty, Thompson waived any right to attgck

the sufficiency of the evidence supporting his convicti®@ee Childrey v. PalmeiNo. 1:16-cv—
1074, 2010 WL 4923543, at *3 (W.D. Mich. Nov. 29, 2010).
c. Appointment of Counsel
Thompson’s Objectionalsoprovide that his “right to appointed counsel still stands, whi
he has moved the courts for to no avail,” and that he “must be appointed counsel for thee ef
utilization ofdiscovery.” (Doc. No. 18 at-2.) The Magistrate Judge denied Thompsaniginal

Motion for Appointment of Counsel on May 21, 2018. (Doc. No. 15.) Thompson did not obje
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that order, and to the extent he is attempting to do so nowbjgstions ee untimely. SeeFed. R.
Civ. P. 72(a) (providing fourteen days for objections to a magistrate judge’s order-dispositive
matters); Local Rule 72.3(a) (same).

To the extent that Thompson’s Objections can be interpreted as a renewed motig
appointment of counsel, the motias denied.Generally, a petitioner in a habeas proceeding hag
constitutional right to counseBee Cobas v. Burges306 F.3d 441, 444 (6th Cir. 2002A district
court must, however, appoint counsel for an indigent petitioner when an evidentaiyghis
required or when necessary for the petitioner’s effective utilizationrsobdery’ Hudson v. Sloan
No. 4:17 CV 18852018 WL 4052155at *4 (N.D. Ohio Aug. 23, 2018) (citing 28 U.S.C. § 225
Rule 6(a) (2014)).Theonly reason Thompson provides in support of his need for counsel is tha;
necessary for the effective utilization of discovery. However, the issisexd rea Thompson’s
Petition were capable of being resolved based on the state court wettardt additional factual
inquiry. There waghus no need for discovery in this case, and Thompson’s motion is denied.

d. Document Requests

Finally, in his Objections, Thompson moves the Court to produce a transcript of the state
proceedings, including his plea colloquy, and to provide him with a copy. (Doc. No. 1B)at
However, the Court is already in possession of the relevant records from Thompsentosia
proceedingsincluding his plea colloquy(SeeDoc. No. 91.) In addition, Respondent specifically
attested thate servedhese records on Thompson. (DocsNI8B, 131.) Thompson never disputed
the accuracy oRespondent’s Notice despite ample time to doHwompson also moves the Coui

for a cqy of “the order of relief granted by Judge John R. Adams.” (Doc. No. 18 at 3.) Jualgs A
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was the previous district judge assigned to this case, but never issued an ordsfr dteetirdingly
any objections based on Thompson’s requestadditional documentare overruleas well
V.  Conclusion

For the reasons set forth abpueetitioner’'s Objections are overruled. Accordingly
Magistrate Judge Greenberg's R&R (Doc. No. 16) is ADOPTED, and the PesitDENIED.
Further, the Court certifies, pursuant to 28 U.S.C. 8§ 1915(a)(3), that an appeal from thadeci
could not be taken in good faith, and that there is no basis upon which to issue a certifigate ¢
appealability. 28 U.S.C. § 2253(c); Fed. R. App. P. 22(b).

IT ISSO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: October 1, 2019 U. S. DISTRICT JUDGE
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