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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

TOM PERRINE, ) CASE NO. 1:18-CV-49
Plaintiff, ;
V. ; MAGISTRATE JUDGE DAVID A. RUIZ
NANCY A. BERRYHILL, ;
Acting Comm’r of Soc. Sec., ) MEMORANDUM OPINION AND ORDER
Defendant. ;

Plaintiff, Tom Perrine (hereinafter “Plaintiff’ghallenges the finalecision of Defendant
Nancy A. Berryhill, Acting Commissioner of SetiSecurity (hereirfeer “Commissioner”),
denying his applications for a Period of Disdbil{'POD”), Disability Insurance Benefits
(“DIB™), and Supplemental Sectyilncome (“SSI”) under Titles Il and XVI of the Social
Security Act42 U.S.C. 88 416(j}423, 138%t seq (“Act”). This court has jurisdiction pursuant
to42 U.S.C. § 405(g)This case is before the undgrsed United States Magistrate Judge
pursuant to consent of the parties. (R. 10).tRereasons set forthlba/, the Commissioner’s
final decision is REVERSED and REMANDED fproceedings consistent with this opinion.

I. Procedural History

On May 14, 2014, and June 12, 2014, Plaintiftifites applications for POD, DIB, and
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SSi, alleging a disabilitpnset date of June 21, 2013rdmscript (“Tr.”) 313-320). The
application was denied initially and upon redadesation, and Plaintiff requested a hearing
before an Administrative Law Judge (“ALJ"). (T240-259). Plaintiff partipated in the hearing
on December 7, 2016, was represented by couwms@testified. (Tr. 113-161). A vocational
expert (“VE”) also paitipated and testifiedd. On March 23, 2017, th&LJ found Plaintiff not
disabled. (Tr. 105). On November 9, 2017, the égdp Council denied Plaintiff's request to
review the ALJ’s decision, and the ALJ’'s dgon became the Commissioner’s final decision.
(Tr. 1-2). On January 9, 2018, Plaintiff fileccamplaint challenging the Commissioner’s final
decision. (R. 1). The parties have contgdiebriefing in this case. (R. 13 & 15).

Plaintiff asserts the followingssignments of error: (1) tihd_J failed to properly evaluate
the opinions of both treatinghd non-treating medical sourcesd (2) the RFC failed to
sufficiently account for Plaintiff's limité use of the upper extremities. (R. 13).

[I. Evidence
A. Relevant Medical Evidencé

1. Treatment Records

On May 19, 2014, Plaintiff was seen by KimbdtlyHardy, LPCC at the Far West Center
for a mental health assessment. (Tr. 566-5@A)mental status examination, Plaintiff was
oriented x 4, had normal memory save for Pidistreport of short-term memory loss due to

history of drug use, pressureddeexcessive speech, labile affeantd disorganized thinking. (Tr.

1 The recitation of the evidencerist intended to be exhaustiveincludes only those portions
of the record cited by the parties in their brigf&l also deemed relevant by the court to the
assignments of error raisdeurthermore, because this coiimds the assignments of error
associated with Plaintiff's mental impairmentsdispositive, the court foregoes any summary
of Plaintiff’'s physicalhealth records.




575). Plaintiff had poor insighia judgment, as well as paraddhought content regarding his
health.ld. He was diagnosed with major depressiwodier, recurrent, severe. (Tr. 576).

On August 25, 2014, Plaintiff presented to the ER with worsening depressive symptoms
and suicidal ideation. (Tr. 716, 718uldeep Vaghela, M.D., evaluated Plaintiff who was
visibly depressed but cooperative. (Tr. 7Z2Iintiff reported two pasuicide attempts, both in
2008 and both by polysubstance overdose. (Tr. 2b)mental status exanation Plaintiff had
fair eye contact, no psychomotor agitation, and was positive for psychomotor impairment. (Tf.
729). He had a dysthymic mood; his affect wagious, sad and consted; his thought was
linear and logical; he was pos#ifor suicidal ideation but denied plan or intent; had poor
impulse control; and he had fansight and fair judgment. (T7.30). Plaintiff was hospitalized
until his discharge on September 2, 2014, afestinent by Kuldeep Vaghela, M.D. (Tr. 1032-
1039).

On October 11, 2014, Plaintiff was seenffdlow up with Dr. Vaghela. (Tr. 925-929). On
mental status examination, Plaintiff's affect was appropriate, but constricted; his mood was
euthymic; he was well-groomed; made good ey®act; speech was logical, coherent, and goalt
oriented; his recent and remote memory watenpaired; activity level and psychomotor
movements were normal; and his judgment g@sd. (Tr. 928). His principal diagnosis was
major depressive disorder, recurresgyere without psychotic featurés. He assessed a current

Global Assessment of Functioning (“GAF”) score of’5@.

2 The GAF scale reports a clinician’s assessmeanhahdividual's ovethlevel of functioning.
Diagnostic & Statistical Manuabdf Mental Disorders32-34 (American Psychiatric Ass'i! éd.
revised, 2000) (“DSM-IV”). An individual's GAF is rated between 0;10ith lower numbers
indicating more severe mental impairme®<AF score between 41 and 50 indicates serious
symptoms or a serious impairment in soaakupational, or school functioning. A person who
scores in this range may have suicidal ideasemgere obsessional rituaig) friends, and may be




On January 12, 2015, on mental status examma@taintiff was oriented in all spheres,
had an expansive affect, euthymic mood, mgaoiad eye contact, had unimpaired memory, good
judgment and excessive speech. (Tr. 930-BR)ntiff attention/concentration was
characterized by difficulty ignoringrelevant stimuli, and his frastion tolerance was poor. (Tr.
932). He was assessed a current GAF score ¢fl50.

On March 18, 2015, Plaintiff saw Dr. Vaghelagdre presented with constricted affect,
euythmic mood, unimpaired memory, made goodaeyegact and had and excessive speech. (Tr.
934-937). Again, Plaintiff's atteiin/concentration was charadized by difficulty ignoring
irrelevant stimulild. On May 22, 2015, Dr. Vaghela’s mahstatus examination revealed,
among other observations, logical and coherent speech as well as an ability to attend and
maintain focus. (Tr. 938). On September2QA15, Dr. Vaghela notetiat Plaintiff was
experiencing moderate anxiety and wormgneern about his health, depressed mood and
difficulty sleeping. (Tr. 941-942). His attentionfa®ntration was characieed by the ability to
attend and maintain focus. (Tr. 942)sHHrazosin medication was increased addin.

On October 9, 2015, Plaintiff was taken to Efe after his ex-girlfriend called emergency
services concerned that Plaffwvas having suicidal ideationgTr. 1111). Plaintiff denied
suicidal ideations and stated fumes not know why she calledd. “He appeared agitated and
upset that his girlfriend called EMSd. His mood and affect were flat, his behavior
uncooperative, and his judgment was img@ by abnormal thoughts. (Tr. 1114).

On November 16, 2015, Dr. Vaghela’'s mentatust examination revealed Plaintiff was

unable to keep a jold. An update of the DSM eliminatede GAF scale because of “its
conceptual lack of clarity ... and questionable psychometrics in routine praSigeeDiagnostic
and Statistical Manual of Mental Disordef®@SM-5) at 16 (American Psychiatric Ass'i &d.,
2013).




oriented in all spheres; he had an appropr@éasant, and calm affect; his mood was euthymic
his eye contact was good; his speech was lbgité coherent; his memory was unimpaired; his
psychomotor activity was normal; there was nmence of conceptualisorganization; his

insight and judgment were goduk was able to maintain attéon/concentration; and his

impulse control was reflective withe ability to resist urges. (T945). He assessed a GAF score|
of 50.1d. Dr. Vaghela noted Plaintiff’'s depression/agiyiwas fairly well controlled on current
medications and no changes were madelaintiff's prescription regimernd. The same day, Dr.
Vaghela completed the mental RFC assessmesatisked in the nexéstion, containing rather
restrictive limitations.

On January 15, 2016, Plaintiff saw nurse prawmigr Sandra Lavelle and told her that he
was recently diagnosed with lupus and wishecdsbart counseling. (Tr. 1049). His mental statug
examination was largely unremarkaltk. Plaintiff's dosage of Clonazepam was increased. (Tr,
1052). On July 20, 2016, Plaintiff was again seenunge practitioner Lavelle, and he reported
struggling with depression and was seeking getn to augment his Vibryd prescription. (Tr.
1053). His mental status examination \@ggin largely unremarkable. (Tr. 105M)s. Lavelle
increased his dosage of Gabapentin. (Tr. 1056)September 20, 2016, Plaintiff complained of
depression, anxiety, panic attac&sd social isolation to nurse\ell. (Tr. 1057). Mental status
examination was again largely unremarkaple. 1058). His dosage of Vibryd was increased
(Tr. 1060).

2. Medical Opinions Concerning Plaintif’'s Mental Functional Limitations

On September 5, 2014, Plaintiff was seen bgr(@s F. Misja, Ph.D. for a psychological
evaluation. (Tr. 732-740). On mental status exatmm, Dr. Misja observed that Plaintiff was

adequately groomed, cooperative, and ngtel eye contact. (Tr. 735-736). His speech was




unremarkable and free from pathology such asdassociations. (Tr. 736). His affect was
blunted and mood was depressed and stabl@laintiff rated his dejssion as high, denied
suicidal ideation, and indated that his time at Oakview was benefidal Plaintiff reported
daily panic attacks and 9 of 1@xaety, but Dr. Misja observed no méestations of anxiety such
as fidgeting, pacing, or scannind. Plaintiff was oriented x 4jad no delusions/hallucinations,
and there was no indication ofzarre or unusual thought contelat. Plaintiff coul recall two of
three everyday words after an interval of fmgnutes, could not do serisévens, “was able to
get through serial 3s.” (Tr. 73Mr. Misja assessed Plaintiff's intelligence as fair, insight and
judgment as poor, and assessed a GAF score bD40Misja diagnosed major depression
(severe), bipolar Il disorder (depressdi)SD, and. generalized anxiety disorddrDr. Misja
believed there appeared to be ntddnoderate symptom exaggeratitwh.With respect to
functional limitations, Dr. Misja opined thatdtiff was able to understand and implement
ordinary instructions, had mmial problem with maintainingtention and concentration, would
require much attention from supervisors andteetather poorly to others. (Tr. 378). Problems
with respect to responding appropriately tpeswision and coworkers in a work setting was
believed to be intermediate to sevéde.When asked to descrilB¥aintiff's abilities and
limitations in responding to work pressuresiwork setting, Dr. Misja opined that given
Plaintiff's current functioning, he “would baverwhelmed by the demands of the work
environment. Problems in this area are likielyoe in the severe range.” (Tr. 739).

On November 18, 2014, State Agency psychstogracelus Rivera, Psy. D., reviewed

3 A GAF score between 31 and 40 indicatamsampairment in reality testing or
communication or major impairment in several aash as work or school, family relations,
judgment, thinking, or mood. A person who scorethia range may have illogical or irrelevant
speech, and may avoid friends, neglect fanaihd be unable to work. DSM-IV at 32-34.




Plaintiff's records and completed a mentallR&ssessment. (Tr. 176-178). Dr. Rivera assessed
no marked limitations, and foumdoderate limitations in the flowing areas: the ability to
maintain attention and concentration for extehgeriods; the ability to complete a normal

workday and workweek without interruptiofitem psychologically based symptoms and to

perform at a consistent pace without an unreasonable number and length of rest periods; the

ability to interact appropriately with the genlgoablic; the ability to accept instructions and
respond appropriately to criticisirom supervisors; the ability et along with coworkers or
peers without distracting them or exhibitindhbgioral extremes; and, the ability to respond
appropriately to changes in the work setting. {I77-178). Dr. Rivera theved Plaintiff could
perform a wide array of tasks in an envir@mhwithout strict time or production quotés.
Finally, he found Plaintiff “should have no mdtean superficial comaict with co-workers,
supervisors or the general public.” (Tr. 177).

On February 11, 2014, State Agencygb®logist Paul Tangeman, Ph. D., reviewed
Plaintiff's records and completed a meriRdC assessment. (Tr. 215-217). Dr. Tangeman
largely reiterated Dr. Rivera’sridings, except that he assessed Plaintiff's ability to interact
appropriately with the general public as matkecdhpaired. (Tr. 216). Dr. Tangeman also found
that Plaintiff “should have no more than supealicontact with co-worke, supervisors or the
general public.’1d.

On November 16, 2015, Dr. Vaghela completiechecklist medical source statement
concerning Plaintiffanental capacity. (Tr. 946-947). Tle@n, Dr. Vaghela checked boxes
indicating that Plaintf could “rarely” makeany occupational adjustmes (including dealing
with the public relating to co-@rkers, and interacting witupervisors); rarely understand,

remember and carry out complex or detajtdalinstructions; and, occasionally understand,
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remember and carry out simple job instructibnd. When asked to identify the diagnosis and
symptoms that support the assessment, Dr. Vagésfended that Plaintiff had a “[h]istory of
major depressive disorder & Aspergers plus weddshronic [illegibile] + [g]eneralized anxiety
disorder. (Tr. 947). He indicated hedhaeated Plaintiff since October of 201d.

B. Relevant Hearing Testimony

At the hearing on December 7, 2016, the ALJ posed the following hypothetical question

the VE:
For the first hypothetical ... assumeiadividual of the claimant’s age,
education, and work experience. If you edso assume that this individual can
lift, carry, push and pull occasional®) pounds, frequently ten pounds, stand and
walk for four hours of an eight-hour walay, sit for six hours of an eight-hour
workday, occasionally climb ramps andist, never climb ladders, ropes and
scaffolds, occasionally stoop, crouch anahdrbut — and this individual should
never have any exposure to hazards,ss kinited to — should not work at a
production rate pace, have occasional interaction with supervisors, coworkers and
the public and is limited to routine workplace changes.

(Tr. 156-157).

The VE testified that such an individualutd not perform the Plaiiff's past relevant
work, but identified a number of jobs such adiwdual could perform: mhbclerk, Dictionary of
Occupational Titles (“DOT”) 209.687-026; veouse checker DOT 222.687-010; and, office
helper DOT 239.567-010—all three were unskilledifpmss. (Tr. 157). Collectively, the VE
identified two million jobs natinally that fit the hypotheticald.

Plaintiff's counsel asked the VE to assuatighe limitations in the ALJ’s hypothetical and

to consider the impact of the following additional limitations:

There could be no ... overhead reaathwhe right dominant upper extremity,
there could be occasional chest-highdif reach with th — with the right

4 The form defines “rarely” as “activity cannot be performed for any appreciable time,” and
“occasional” as “ability for activity exists for up to 1/3 of a workday.” (Tr. 946).




dominant upper extremity, only occasioga#- or occasional handle, finger and
feel with the right dominant, mandatarge of a cane, no written instructions,
everything would have to be demonstidhtno contact with the public, occasional
contact with coworkers and supervisorsisTik all in addition to those limitations
laid out by the Judge.

(Tr. 158).

The VE opined such an individual would tmeemployable primarily due to the limitations
to occasional handling, fingering, and feeling; dod to the need for a cane to both stand and
ambulate. (Tr. 158-159). In a response to a sebgpdthetical, the VE testified that the need for
two hours of additional breaks would be workgusive. (Tr. 159). In response to a third
hypothetical, the VE testified that an individual who would rmigs days of work per month on
a regular basis would not be aldefind competitive employmenid.

[ll. Disability Standard

A claimant is entitled to reoee benefits under the Social SetpAct when he establishes
disability within the meaning of the A@Q0 C.F.R. § 404.1505 & 416.90Kirk v. Sec'’y of
Health & Human Servs667 F.2d 524 (BCir. 1981) A claimant is considered disabled when he
cannot perform “substantial gaihfactivity by reason of any medically determinable physical or
mental impairment which can be expected gultein death or whichas lasted or can be
expected to last for a continuousipd of not less than 12 month20 C.F.R. 88 404.1505(a)
and 416.905(a); 404.1509 and 416.909(a).

The Commissioner determines whether antéait is disabled by way of a five-stage
process20 C.F.R. § 404.1520(a)(4Abbott v. Sullivan905 F.2d 918, 923 {6Cir. 1990) First,
the claimant must demonstrate thatis not currently engaged‘substantial gainful activity” at

the time he seeks disability benefi2f. C.F.R. 88 404.1520(land 416.920(b). Second, the

claimant must show that he suffers fromnadically determinable “severe impairment” or




combination of impairments in order warrant a finding of disability20 C.F.R. 88 404.1520(c)
and 416.920(c). A “severe impairment” is one that “significantly limitghysical or mental
ability to do basic work activitiesAbbott 905 F.2d at 923Third, if the claimant is not
performing substantial gainful acitiy, has a severe impairment (or combination of impairments
that is expected to last for at least twveemonths, and the impairment(s) meets a listed
impairment, the claimant is presumed to be disabled regardless of age, education or work
experience20 C.F.R. 88 404.1520(@nd 416.920(d). Fourth, if the claimant’s impairment(s)
does not prevent him from doing past rel@waork, the claimant is not disablezh C.F.R. 8§
404.1520(e)-(Hand 416.920(e)-(f)For the fifth and final stegeven if the claimant’s
impairment(s) does prevent him from doing pakvant work, if other work exists in the
national economy that the claimant canf@en, the claimant is not disable2D C.F.R. 88
404.1520(gand 416.920(g), 404.1560(c).
IV. Summary of the ALJ’s Decision
The ALJ made the following findingsf fact and conclusions of law:

1. The claimant meets the insured sta&ggiirements of the Social Security
Act through December 31, 2013.

2. The claimant has not engaged in saal gainful activity since June 21,
2013, the alleged onset dag® (CFR 404.157&t seq.and 416.97&t
seq).

3. The claimant has the followingwege impairments: rheumatic heart

disease, systemic lupus erythensatgy affective disorders, anxiety
disorders, substance addictiosaliders, seizures, and cervical
radiculopathy 20 C.F.R. § 404.1520(@nd 416.920(c)).

4. The claimant does not have an impairment or combination of impairments
that meets or medically equal®tkeverity of one of the listed
impairments in 20 C.F.R. 8§ Part 404, Subpart P, Append®d CTER
404.1520(d)404.1525, 404.1526, 416.920(d), 416.925 and 416.926).
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10.

11.

(Tr. 94-105).

After careful consideration of the ewtrecord, | find thathe claimant has
the residual functional capacity perform light work as defined 20

C.F.R. 8 404.1567(agnd 416.967(a) except the cint can lift/carry and
push/pull 20 pounds occasionally datO pounds frequently. He can
stand/walk for 4 hours and sit for 6 hours in a normal 8-hour workday.
The claimant can occasionally climb ramps and stairs, but never climb
ladders, ropes, and scaffolds. He can occasionally stoop, crouch, or crawl.
He can never have exposure to hazards. The claimant cannot work at a
production rate pace. He can have ompad interaction wh supervisors,
coworkers, and the general public.el¢laimant is limited to routine
workplace changes.

The claimant is unable to perform any past relevant vairiCER
404.1565and 416.965).

The claimant was born on ***, 1979 and was 34 years old, which is
defined as a younger individual age 448-on the alleged disability onset
date @0 C.F.R. § 404.1568nd 416.963).

The claimant has at least a hggihool education and is able to
communicate in Englisi2Q0 CFR 404.1564nd 416.964).

Transferability of job skills is nahaterial to the determination of
disability because using the Medidabcational Rules as a framework
supports a finding that the claimanti®t disabled,” whether or not the
claimant has transfable job skills (Se&SR 82-4land 20 CFR Part 404,
Subpart P, Appendix 2).

Considering the claimant’s age, ealimn, work experience, and residual
functional capacity, there are jobs tleatst in significant numbers in the
national economy that the claimant can perfa2 CFR 404.1569
404.1569(a), 416.969, 416.969(a)).

The claimant has not been undersalbility, as defined in the Social

Security Act, from June 21, 2013, through the date of this decision (20
CFR 404. 1520(g) and 416.920(Q)).

V. Law and Analysis

A. Standard of Review

Judicial review of the Commissioner's dgen is limited to determining whether it is
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supported by substantial evidence and wadenpaursuant to proper legal standatsly v.
Comm’r of Soc. Sec594 F.3d 504, 512 {6Cir. 2010) Review must be based on the record as 4
whole.Heston v. Comm'r of Soc. Sg245 F.3d 528, 535 {&Cir. 2001) The court may look

into any evidence in the recoial determine if the ALJ's deston is supported by substantial
evidence, regardless of whethehais actually been cited by the ALLH.J However, the court
does not review the evidende novg make credibility determinations, or weigh the evidence.
Brainard v. Sec'y of Health & Human Sern889 F.2d 679, 681 {6Cir. 1989)

The Commissioner's conclusions must be@#id absent a determination that the ALJ
failed to apply the correct legal standardsnade findings of fact unsupported by substantial
evidence in the recordlVhite v. Comm'r of Soc. Sg672 F.3d 272, 281 {6Cir. 2009)

Substantial evidence is more than a scintiflavidence but less thanpreponderance and is
such relevant evidence as a reasonable miglit accept as adequate to support a conclusion.
Brainard, 889 F.2d at 681A decision supported by substangaidence will not be overturned
even though substantial eviderstgports the oppde conclusionEaly, 594 F.3d at 512

B. Plaintiff's Assignments of Error

1. Evaluation of Medical Opinion Evidence

Plaintiff asserts the ALJ violatl the treating physician rule with respect to the opinion of
his treating psychiatrist, Dr. \ghela (R. 13, PagelD# 1506-1509), atsb that the ALJ failed to
explain why she did not includenitations assessed by Dr. Masja psychological consultative
examiner, despite purporting to assign greaglteo the opinion. (R. 13, PagelD# 1512-1513).
Finally, Plaintiff asserts the ALJ similarly did nexplain why she excluded limitations assessed

by the State Agency psychologists despite punp®pito assign great wght to their opinions.
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a. State Agency Opinions

Plaintiff argues that the ALJ erred by failitginclude limitations in the RFC—limitations
that the ALJ ostensibly credited—from theatet Agency psychologists. (R. 13, PagelD# 1513).
Indeed, the ALJ accorded great weight to treeSAgency psychologists’ opinions, Drs. Rivera
and Tangeman, finding them to be generally stest with the overall medical evidence of
record. (Tr. 101). The ALJ expregslites their opinion that Platiff “should have no more than
superficial contact with co-workersypervisors, or the general publied’ The decision does not
take any particular exceptionittv this portion of their opinio, and goes on to again conclude
that “great weight is given to the opiniooisDr. Rivera and Tangeman.” (Tr. 101). The RFC
limits Plaintiff to only occasional interaction with supervisors, coworkers, and the general puk
but doesotinclude a limitation requiring dy superficialcontact.

The Commissioner asserts that “the ALJ's sleaito give great weight to [a medical
source’s] findings did not mean that the ALJ ba@dopt every restriction noted by the doctor.”
(R. 15,quotingSalisbury v. Comm'r of Soc. Sado. 5:11-CV-2277, 2013 WL 427733, at *7
(N.D. Ohio Feb. 1, 2013McHargh, M.J.)). Th&alisburydecision, however, is distinguishable.
Therein, the court observed that “[n]otabigither the state agency physicians, nor Dr.
Henderson indicated that Plaintiff's impairmemgtguired him to be away from his workstation
for up to 20 percent of the day as Plaintiff stgigeAccordingly, the record supports the ALJ's
ruling.” Id. Here, the ALJ seemingly adopted the supgif contact limitations but then fails to
incorporate it. Moreover, ew if the court were to construeetecision as declining to adopt the

limitation, there was no explanatiornr fine decision. Finally, unlike i8alisbury there does not
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appear to be any clear medical opinémidence discrediting such a limitation.

Although an ALJ is not required to discuessery piece of evidence in the record to
support her decision, an ALJ mustplain why she did not ingtle the limitations from an
opinion of a medical source in her desnation of the claimant's RFGee, e.gMoscorelli v.
Colvin, No. 1:15CV1509, 2016 WL 4486851,*8t(N.D. Ohio Aug. 26, 2016(citing Thacker v.
Commissioner99 Fed. Appx. 661, 665 (6th Cir. 200&)eischer v. Astrue774 F. Supp. 2d 875,
881 (N.D. Ohio 2012) This is particularly importarwhere two State Agency psychologists
imposed the same superficial cacitrestriction, and ¢hALJ’s decision accorded “great weight”
to those opinions without addressing why such limitation was ultimately omitted. SSR 96-8p
provides that “[tlhe RFC assessment must always consider and address medical source opif
If the RFC assessment conflicts with an opirfrmm a medical source, the adjudicator must
explain why the opinion was not adopteldscorelli 2016 WL 4486851at *3 (qQuotingSSR
96-8p, 1996 WL 374184t *7);see alsBtubbs v. BerryhillNo. 1:17CV2498, 2018 WL
5255140, at *14 (N.D. Ohio Oct. 22, 2018ame).

While the ALJ incorporated the limitat that Plaintiff can have only occasional
interaction with coworkers, supasors, and the general publicr(B8), there is no basis to
conclude that occasional iné&tion and superficial contacteacoterminous. The court cannot
conclude that this error was harmless. Furtiee, the ALJ did not include the superficial

contact restriction opined by Dr. Rivera and Dangeman in the questiog of the VE. (Tr.

5> Conceivably, a decision could adequately satiséyexplanation requirement with respect to a
rejected limitation without explitty doing so. For example, a decision could accord great weig
to several medical source opinions of theealk, where those opinions are not entirely
consistent. It could reasonably be inferred #raALJ, for exampledid not credit limitations
assessed by one source but not by the other. Beeatdar, however, does not present such a
scenario.

14

nion:




154-157). Although the ALJ need only incorporate éhlimitations accepted as credible into the
hypothetical question®arks v. Social Sec. AdmjMNo. 09-6437, 2011 WL 867214, at *9 (6th
Cir. March 15, 2011) (citin@asey v. Sec'y of Health & Human Ser987 F.2d 1230, 1235 (6th
Cir. 1993), 987 F.2d at 123%he ALJ does not explain why tkaperficial contact restriction
was omitted. The court cannot determine whether the ALJ’s hypothetical adequately
incorporated all of Plaintiff's limitations. Absestich an explanation, the court is left to
speculate. Further, given that the ALJ deteediRlaintiff was unable perform any past
relevant work (Tr. 103), the burden gbif to the Commissioner at Step Fivé/ithout the
benefit of VE testimony, the caurannot discern whether the adaiital restriction of superficial
contact would have been outcome determinativieibwas merely harmless error not to include
in the questioning.

This court further agrees with the reasoning oécent decision from the district court for
the Southern District of Ohio:

Despite assigning significant weight to #tate-agency consultants’ opinions (R.

® Testimony from a vocational expert—in response to a hypothetical question—may constitute
substantial evidence that a clambhaetains the abilityo perform specific jobs, so long as the
hypothetical question accurately accounts foraen@hnt's physical and mental impairmerg@se,
e.g.,Pasco v. Comm'r of Soc. Set37 Fed. App'x 828, 845{&Cir. 2005)(citing Varley, 820

F.2d at 779).

" At the fifth and final step of the disability agais, if a claimant cannot perform his or her past
relevant work, it must be determined whetherdlagmant can make an adjustment to other work
in light of the claimant’'s RFC, age, edtioa, and past work experience. 20 C.F.R. 88
404.1520(a)(4)(v), 416.920(d)(v). At this finalstep, the burden shifte the Commissioner to
prove the existence of a signifitcarumber of jobs in the national economy that a person with
the claimant’s limitations could perforier v. Comm'r of Soc. Se@03 F.3d 388, 391 {&Cir.
1999) accordWhite v. Comm’r of Soc. Se812 Fed. App'x 779 (BCir. 2009) An ALJ’s

finding in this regard must tmipported by substantial evidence.(hat the claimant has the
vocational qualifications to perform specific jobgjorkman v. Comm'r of Soc. Sel05 Fed.
App’x 794, 799 (& Cir. 2004)(citing Varley v. Sec'y of Health & Varle820 F.2d 777, 779 {6
Cir. 1987).
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47), the ALJ failed to adequately explavhy he limited Plaintiff to “occasional
contact with coworkers oupervisors” instead of coamtt “on a superficial basis
[with] coworkers and supervisors” escommended by Dr. Demuth. The terms
“occasional” and “superficial” are not interchangeaBleeLindsey v. Comm'r
Soc. Se¢No. 2:18-CV-18, 2018 WL 6257432, at *4 (S.D. Ohio Nov. 30, 2018)
(“‘Occasional contact’ goes to the quayif time spent with [ ] individuals,
whereas ‘superficial contact’ goes to theality of the interactions.”) (quoting
Hurley v. Berryhil] No. 1:17-CV-421-TLS, 2018 WHB214523, at *4 (N.D. Ind.
Sept. 5, 201§) Thus, the absence of any explanation requires reraed e.g.,
Barker v. AstrugNo. 5:09 CV 1171, 2010 WL 27105241,*5-6 (N.D. Ohio July
7, 2010)(finding that the ALJ erred by failin include in plaintiff's “RFC the
prior ALJ’s findings, as adopt by the state agency physicians, that Plaintiff have
no interaction with the public and onlygerficial interactiorwith co-workers and
supervisors” where the ALJ only “limitdelaintiff to no more than occasional
interaction with the publi¢as opposed to no interactiwith the public, as in ALJ
Hafer's assessment), and he made natimeiof whether and to what extent
Plaintiff can interact with cevorkers and supervisors'iurley, 2018 WL
4214523 at *4 (explaining that “occasmnal” and “superficial” are not
interchangeable terms and finding that the ALJ erred in making no attempt to
explain the basis of his decision to iirplaintiff to occasional rather than
superficial interactions) (citin@idley v. ColvinNo. 2:12-CV-374, 2013 WL
6909170, at *12 (N.D. Ind. Dec. 30, 20%3yote v. ColvinNo. 16-CV-57-SLC,
2017 WL 448617, at *7 (W.D. Wis. Feb. 2, 2017he ALJ did not explain his
reasons for only limiting the quantity and mio¢ quality or duration of plaintiff's
social interaction, even though severalhw physicians whorhe credited made
clear that plaintiff's diffculties related to the qusf of the interaction.”).

Certainly, an ALJ is not required to mor or parrot medical opinions verbatim.
Poe v. Comm'r of Soc. Sg842 F. App'x 149, 157 (6th Cir. 200But where, as
here, the ALJ assigns significant weighatparticular opinion and states it is
consistent with the record, he mustonporate the opined litations or provide

an explanation for declining to do so. See, €gegen v. Comm'r of Soc. Se¥do.
2:16-cv-1082, 2017 WL 6523296, at 19 (S.D. Ohio Dec. 21, 201{emanding
where the ALJ “failed to include at l¢ame limitation” from an opinion he had
assigned great weight without explaining the omission). Thus, the ALJ’s failure to
provide such an explanation requires rathbecause it prevents this Court from
conducting meaningful review to determiwhether substantial evidence supports
his decision. SeReynolds v. Comm'r of Soc. S&@4 F. App'x 411, 414 (6th Cir.
2011)(noting that an ALJ’s decision “mustclude a discussion of ‘findings and
conclusions, and the reasons or basis tbereh all the material issues of fact,
law, or discretion preserden the record.” (quoting U.S.C. 8 557(c)(3)(A);

Allen v. AstrueNo. 5:11CV1095, 2012 WL 1142484, *8 (N.D. Ohio Apr. 4,
2012)(remanding where “the ALJ failed properly articulate the RFC
calculation,” explaining that the Court wamable to trace the path of the ALJ's
reasoning”);Commodore v. Astru®&No. 10-295, 2011 WL 4856162, at *4, 6 (E.D.
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Ky. Oct. 13, 2011)remanding action “with instations to provide a more

thorough written analysis,” where the Afalled to articulate the reasons for his

RFC findings such that the Court couldt “conduct a meaningful review of

whether substantial evidenogpports the ALJ’s decision”ote 2017 WL

448617 at *7 (requiring the ALJ to “build kbgical bridge between the evidence

and any social functioning limitations tha chooses to include in the residual

functional capacity assessment”).

In sum, the undersigned finds that reaérs warranted because the ALJ assigned

significant weight to the state-agemnesychologists' opinions, but failed to

include a limitation for “superficial” intexction or offer an adequate explanation

for how the RFC he assessed accommodated that limitation.
Cooper v. Comm'r of Soc. Sgido. 2:18-CV-67, 2018 WL 6287996, at *4-5 (S.D. Ohio Dec. 3,
2018)(footnotes omitted)eport and recommendation adopt@®19 WL 95496 (S.D. Ohio Jan.
3, 2019) see alsaMawyer v. Berryhill No. 2:16-cv-1140, 2019 U.S. Dist. LEXIS 43707, *21
(D.C. Nev., Feb. 28, 2019) (indtmag “where the ALJ concludes that the claimant is
functionally limited to ‘only brief and superficiaiteraction with the public and coworkers,’ he
must adduce testimony from a vocational expertttiere are other jolikat the claimant can
perform with sucha limitation.”); Parrish v. Berryhil| No. 1:16-cv-1880, 2017 WL 2728394, *6
(N.D. Ohio, Jun. 8, 2017)[T]he VE testified that the limitations to superficial interaction
relates to the ‘quality of intecsion,” and is more a measuretbg intensity of the interaction,
whereas terms like occasional or frequeldtecto the quantity of interaction.”)

Accordingly, the ALJ did not adequatadyplain why she apparently rejected the
superficial contact restriction calternatively, if tle restriction was silently accepted, the VE’s
testimony does not constitute substantial evidéoseipport the ALJ’s decision at Step Five and
a remand is required.

b. Treating Source and Examining Source Opinions

With respect to the opinion of consultatexeaminer Dr. Misja, the ALJ noted, among other
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observations, that Dr. Misja believBthaintiff's “[pJroblems in the attity to interact with others
are likely to be intermediate to severe. Prold@mability to handle stress are likely to be
severe.” (Tr. 102, citing Exh. 10F/7-8). The ALJetDr. Misja’s finding were consistent with
the overall record and accorded his opinion gneaght. (Tr. 102). Howeweit is questionable
whether the assessed limitations, quoted above, are accounted for in the RFC determination.
With respect to the opinion ¢feating psychiatrist Dr. Vaglee the ALJ’s analysis according
partial weight to the opinion is admittedly bri€fr. 102). Further, it isinclear which portions
were accepted and which were rejected. Finalhile some, arguably most, of the limitations
assessed by Dr. Vaghela were not includederRRC and hence rejected, the ALJ’s rationale
for doing so borders on the conclusory. Becauseturt finds a remand is necessary, as stated
above, the court expresses no opinion on the sswhether the ALJ’s analysis of Dr. Vaghela
and Dr. Misja’s opinions was steficient as to require amand. Nevertheless, on remand, the
Commissioner shall have an opportunity totiertevaluate the weight accorded to these
opinions.

Finally, as a remand is necessary, the courgfmes addressing any of Plaintiff's remaining
assignments of error in thetémests of judicial economy.

IV. Conclusion
For the foregoing reasons, the Commissi@nal decision is REVERSED and

REMANDED for proceedings consistent with this opinion.

IT 1S SO ORDERED.

8 David 4. Ruz
David A. Ruiz
United States Magistrate Judge

Date: March 25, 2019
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