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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

CARMINE JOSHUWA GARGANO, CASE NO. 1:8-cv-00325

Plaintiff, MAGISTRATE JUDGE
KATHLEEN B. BURKE
V.

COMMISSIONER OF SOCIAL
SECURITY,
MEMORANDUM OPINION & ORDER

Defendant.

Plaintiff Carmine Joshuwa Gargano (“Plaintiff” or “Gargano”) seeks juldieidew of
the final decision of Defendant Commissioner of Social Security (“Defé¢hdan
“Commissioner”) denying his applications for social security disability fitsnédoc. 1. This
Court has jurisdiction pursuant to 42 U.S.C. § 405(g). This case is before the undersigned
Magistrate Judge pursuant to the consent of the parties. Do&dtGhe reasons explained
herein, the CouAFFIRMS the Commissioner’s decision.

|. Procedural History

Garganarotectively filed applications for Disability Insurance BenefiBIB”) and
Supplemental Security Income (“SSI”) on July 23, 2618 85-86, 177-180, 181-186, 389.
Gargano alleged a disability onset date of May 15, 2013. Tr. 177, 181, 202, 226. He alleged
disability due to memory problems, bipolar disorder, cannabis dependence, sctiixeaffe

disorder, and back problems. Tr. 64, 87, 117, 133, 202. Gasggulications were denied

! The Social Security Administration explains that “protective filintetles “The date you first contact us about
filing for benefits. It may be used to establish an earlier application datevtien we receive your signed
application.” http://www.socialsecurity.gov/agency/glossafigst visited2/27/2019).
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initially (Tr. 117-130) and upon reconsideratiby the state agency (Tr. 1:337). Thereafter,
he requested an administrative hearing. Tr. 143-144. On April 28, 2015, Administrative Law
Judge Eric Westley (“ALJbr “ALJ Wedley”) conducted a hearing. Tr. 36-63.

OnMay 19, 2015, the ALJ denied benefits, determining that Gargano had not been under
a disability within the meaning of the Social Security Act from May 15, 2013, througlatee
of the decision. Tr. 185. Garganoequested review of the ALJ’s decision by the Appeals
Council. Tr. 14-18. On February 11, 2016, the Appeals Council denied Gargano’s request for
review, making the ALJ’s decision the final decision of the Commissioner. Tr. 1-6.

Gargano filedan appeal in the U.S. District Court for the Northern Dist@etse No.
1:16-cv-00796, and, on March 13, 2017, this Court reversed and remanded the Commissioner’s
decision, finding that the ALJ’s analysis of the medical opinion evidence wasgadrentffo
allow the Court to assess whether the decision was supported by substantiakevideAs2-

489. Pursuant to the Court’s remand order, on May 30, 2017, the Appeals Council remanded the
case to an Administrative Law Judge for further proceedings consistenhei@otirt's order.
Tr. 491-495.

Following issuance of the remand ord&k,J Westley conducted a hearing in November
20172 Tr. 406-435. On December 7, 2017, the ALJ denied benefits, fitltabgargano had
not been under a disability within the meaning of the Social Security Act froylb]e2013,
through the date of the decision. Tr. 386-405. There is no indication that Gargamwifiksu

exceptions to the ALJ’'s December 7, 2017, decision or that that the Appeals Counciédeview

2The hearing transcript contains two different hearing datessember 7, 2017, and November 11, 2017. Tr. 4086,
408, 435.



the decision on its owh.Doc. 12, p. 3. Thus, the ALJ's December 7, 2017, decision became the
final decision on the 6iday following the ALJ’s notice of decision. Tr. 387. On February 9,
2018, Gargano appealed the ALJ's December 7, 2017, decision to this Court. Doc. 1.
Il. Evidence

A. Personal, vocational and educational evidence

Gargano was born in 1983. Tr. 42, 177. Gargano completed school through the 12th
grade and started working right after high school. Tr. 42-43. He worked at a coffesfummut
owned by his father. Tr. 45-46. The shop sold other items such as tobacco and lottery. Tr. 45.
Gargano stocked shelvesdaperformed janitorial work. Tr. 45-46. Gargano had some minimal
supervisory responsibilities. Tr. 45-46. For example, if someone did not show up for work, he
would call them or try to find out why they were not at work. Tr. 46. Ultimately, therféired
him because he had made some femal&adxers cry and was showing up late or not showing
up for work. Tr. 46-47. Gargano was not told and he does not know what he did to make his
co-workers cry. Tr. 47. Gargano worked for a painting company doing outdoor painting when
he was in high school. Tr. 47-48. Gargavarkedin the fall of 2014 at a zombie paintball
attraction at Mapleside, an apple farm. Tr. 43483420. His friends were responsible for
running the paintball attraction so his schedule was pretty much whatever e wante. Tr.

44, Gargano was not fired from the job; the job just erfd@&d. 45.

320 C.F.R. § 404.984 provides that, “when a casenimneled by a Federal court for further consideration, the
decision of the administrative law judge will become the final decidiéimeoCommissioner after remand on your
case unless the Appeals Council assumes jurisdiction of the case.” RO&404.984(a). Thus, when a claimant
does not file exceptions and the Appeals Council does not assume fimsdithout exceptions being filed, “the
decision of the administrative law judge becomes the final decisioe @dmmissioner after remand.” 20 C.F&R
404.984(d).

41n addition to the work history discussed herein, the medical recgitdstrthat Gargano may have worked in
other capacities after 201&eeTr. 1017 (9/12/2016 visit Gargano reported that he lost his job due to another
coworker loing something on the job and he was looking for work); Tr. 1013 (12/19/26it6 Bargano reported
that he was working moving furniture off and on jobs).
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B. Medical evidence

1. Treatment history

On May 15, 2013, Gargano presented to the emergency room at Lutheran Hospital with
complaints of hallucinations. Doc. Tr. 268-27Gargano’s mother was present with him. Tr.
238. Gargano’s mother relayed that, over the prior two weeks, her son nagdrekering
around and acting strange. Tr. 268. Gargano considered jumping off a bridge, thinking it was a
quarry. Tr. 268. Gargano admitted to abusing marijuana and opiates but denied using for about
aweek. Tr.268. However, the lab results on admission were positive for marijuana. Tr. 249.
Gargano had never been diagnosed with a mental health issue. Tr. 268. He denied any
exacerbating or alleviating factors and denied any suicidal or homidaions. Tr. 268. On
physical examination, Ggano was observed to have a normal mood and affect; his thought
content was normal; his speech was rapid and/or pressured and tangemtes; dctively
hallucinating; his thought content was not paranoid and not delusional; his cognition and
memory werenormal; he expressed impulsivity; and he expressed no homicidal or suicidal plans
or ideation. Tr. 269. Gargano was initially diagnosed with hallucinations and schizophrenia.
Tr. 270. He was admitted to North Coast Behavioral Center from May 17, 2013, through May

31, 2013. Tr. 248, 272. His GAF score on admission wasB9.252. Gargano’s diagnoses on

5 As set forth in the DSMV, GAF (Global Assessment of Functioning) considers psychologineiblsand
occupational functioning on a hypothetical continuum of mental hdaigsses.SeeAmerican Psychiatric
AssociationDiagnostic & Statistical Manual of Mental Health DisordeFourth Edition, Text Revision.
Washington, DC, American PsychiatAssociation, 2000 (“DSMV -TR”), at 34. A GAF score between 31 and 40
indicates “some impairment in reality testing or communication (gpgech at times illogical, obscure, or
irrelevant) or major impairment in several areas, such as work or stdmdy relations, judgment, thinking, or
mood (e.g., depressed man avoids friends, neglects family, and is toalolk; child frequently beats up younger
children, is defiant at home, and is failing at schoolyl” With the publication of the DSM in 2013, the GAF was
not included in the DSMb. SeeAmerican Psychiatric AssociatioBiagnostic & Statistical Manual of Mental
Health DisordersFifth Edition, Arlington, VA, American Psychiatric Association, 3qIDSM-5"), at 16.



admission were bipolar I, hypomanic with psychotic features and marijuana depende.
248.

During his admission at North Coast Behavioral Center, Gargano reported ticinog¢
trust anyone except his mother; he had neglected his personal hygiene, he hadpevieds
activity and periods of sleeping just a few hours; he lost almost 50 pounds over sevehal, m
his spending behavior was reckless; he felt that people were out to get him; and éeyhad v
impulsive behavior. Tr. 248. Gargano had a history of skeletal pain that led to OxyCongéin abus
and he almost ended up in trouble for drug trafficking. Tr. 248. Gargano also hadhiatpag
of using steroids for bodybuilding. Tr. 248. When he used steroids, he had racing thoughts. Tr.
248. Atdischarge, Gargano’s diagnoses were bipolar I, hypomanic with psychttre$eand
marijuana dependenc@r. 252) and hisGAF score wa®6° Tr. 252. At discharge, Gargano
was in control; not psychotic; not suicidal; had no auditory or visual hallucinationspbs m
was even; and his judgment and insight had improved. Tr. 251. Dr. Manual Gordillo, M.D., the
discharging physician, recommended that Gargano return home, look for a job, and prtteed wi
outpatient psychiatric follow up at Center for Families and Children Servic5Zr
Gargano’s prognosis was guarded. Tr. 252.

On July 18, 2013, Gargano began receiving outpagmmnices at Center for Families and
Children Service. Tr. 301-306. Gargano saw Maureen Sweeney, NP, for a Psychiatric
Evaluation. Tr. 301-306. Gargano reported that he was seeking treatment becaisadie wa
feeling mentally stable. Tr. 301. Gargano’s mother was present for thetwmal Tr. 301.

Gargano and his mother indicated that his symptoms started when he was 16 os bitlyemr.

301. Gargano reported psychomotor agitation (shaking legs) and sleep disturbaB4.. Tr

8 A GAF score betweeBl and 60 indicates moderate symptoms or moderate difficulty in social, tiooahaor
school functioning. DSMV-TR, at 34



Gargano was skping 2 hours a night. Tr. 301. He reported daily audio hallucinations, visual
hallucinations, manic periods lasting for weeks to months, and depressive perioaist tioat |
days. Tr. 301. Nurse Sweeney observed that Gargano appeared hypomanitheuring
evaluation. Tr. 301. Gargano reported using marijuana a couple times per week and drinking
alcohol only occasionally. Tr. 301. Gargano felt that the marijuana helped with tha pain i
body. Tr. 301. Gargano indicated that he had been working with his father but his father did
not want him to work at the donut/coffee shop because of his mental iliness. Tr. 302. Gargano
indicated that he had a lot of debt from being in business with his father. Tr. 302. Nurse
Sweeney diagnosed bipolar | disorder, with psychotic features but rule out Sietutroaf
disorder, noting that it was unclear whether Gargano’s psychotic features gowheragargano
is not manic. Tr. 303. Nurse Sweeney assigned a GAF score of 40. Tr. 304. Gargano was
taking Gedeon and Depakote ER but reported having more days of severe depression. Tr. 303.
Nurse Sweeney modified Gargano’s medications. Tr. 303. She added Seroquel XRedonti
Depakote, and decreased the Gedeon dosage. Tr. 303.

Gargano saw Nurse Sweersgain on August 1, 2013. Tr. 308-309. Gargano indicated
that he was depressed and irritable. Tr. 308. He was feeling isolated besdatteehand
sister were judgmental about him seeking mental health treatment. Tr. 3@&n&Gamas
continuing to have audio hallucinations but only at night. Tr. 308. Nurse Sweeney observed that
Gargano appeared euthymic during the appointment and discussed with Garganddbhndss
of depression could be the effect of returning to euthymia following a periogofrtania. Tr.
308. Gargano reported medication side effects of sedation and muscle tightness. Tur869. N
Sweeney continued Gargano on Depakote, discontinued Gedeon, increased Seroquel, and added

Cogentin to address Gargano’s muscle tightness. Tr. 309. On August 13, 2013, Gargano saw



Nurse Sweeney and reported “still feeling really depressed.” Tr. 310. Gamgarsleeping

about 10 hours each day and still feeling fatigued during the day. Tr. 310. Gargano was
continuing to have audio hallucinations but only at night. Tr. 310. Nurse Sweeney ordered
Wellbutrin XL to address Gargano’s depression but advised that there was a risk that the new
medication could cause mania. Tr. 311. Gargano expressed his understanding of thd risks a
felt that the possible benefits outweighed the risks. Tr. 311. Nurse Sweeney indicated she
would see Gargano again in 2 weeks to start him on WellkXitrinTr. 311. On August 27,

2013, Gargano saw Nurse Sweeney and reported the he was “still feeling prettly dows12.
Nurse Sweeney started Gargano on WellbXtin Tr. 313.

On September 23, 2013, Gargano saw Nurse Sweeney. Tr. 315-316. Gargano indicated
that his mood was “normal.” Tr. 315. During that month, Gargano had a decreased need for
sleep and he was having paranoid delusions. Tr. 315. He felt “like there was a conefeicy t
[him]” and “thought that the government was watching [him] and that other peopleialani
were watching [him.]” Tr. 315. Since starting on Wellbu¥in, Gargano indicated that he felt
less depressed and did not think that the Wellbdikirwas causing his manic symptoms. Tr.

315. He relayed that, prior to having the manic symptoms, he had an increase in stiessors —
had received a number of shut off notices from the city. Tr. 315. Gargano reported that he was
continuing to have audio hallucinations. Tr. 315. He explained that, “[he] zone[s] out and
[doesn’t] hear the t.v. and . . . hear[s] old friend’s that are no longer with [him], in a goadl' way|
Tr. 315. Nurse Sweeney noted that Gargano was not manic or hypomanic. Tr. 315. Also, she
indicated that Gargano’s mood had “gotten better” since starting on Wellgutridr. 316.

Since Gargano was having psychotic symptoms in the absence of mood deregulation, Nurse



Sweeney suspected that a more accurate diagnosis might be schizoaffeotiderdiTr. 315-
316. Nurse Sweeney increased Gargano’s Seroquel to target his psychotic Symipt@B3i6.

On October 7, 2013, Gargano saw his primary care physician Dr. Mudita Bhatia, M.D.,
for a physical at which time it was noted that Gargano was receiving outpatamnient for
bipolar disorder. Tr. 294. Gargano indicated that his hallucinations/delusions had improved
since May 2013 but, at times, his mother observed him talking to himself or unseen people. Tr.
294. Also, it was noted that Gargano had very low attention and concentration and did not do
anything at home except read. Tr. 294.

During an October 21, 2013, appointment with Nurse Sweeney, Gargano indicated that
his mood was “okay.” Tr. 318. He was continuing to have a difficult time processirgpssres
but was gaining insight. Tr. 318. He denied psychotic features. Tr. 318. Nurse Sweeney
indicated that Gargano appeared stabléis medications. Tr. 319. On November 18, 2013,
Gargano saw Nurse Sweeney. Tr. 320. He indicated that “things [were] okag, @ulitbif
sorts[.]” Tr. 320. He indicated that he was “not feeling up or down.” Tr. B20was mostly
medication cormpliant. Tr. 320. Gargano had no major issues to report. Tr. 320. He reported
that his sleep was good. Tr. 320. Gargano was somewhat withdrawn but did not seem
uncomfortable with that. Tr. 320. Gargano denied psychotic symptoms and, when asked if h
thought his medicatianwerehelpful, he indicated, “yes . . . | was really out in left field before
the meds[.]” Tr. 320. Gargano’s mood was stable. Tr. 320-321. He felt somewhat blunted on
his medication but felt that the benefits outweighed the risks. Tr. 321.

On January 2, 2014, Gargano saw Nurse Sweeney reporting, “I am not feeling too good
today[.]” Tr. 338. Gargano reported anger and irritability. Tr. 338. Nurse Sweasayolv

sure whether Gargano’s irritability was related to his depression or tinpétg issues. Tr. 339.



Since Gargano did not report other symptoms of depression, Nurse Sweeney dukpecte
Gargano’s irritability was relateid personality issues. Tr. 339. Nurse Sweeney explained that
anger is not something that is medicated and she offered Gargano a f@fewahseling but
Gargano declined. Tr. 338, 339. Gargano denied any hypomanic, manic, or psychotic
symptoms. Tr. 338. Nurse Sweeney indicated that Gargano was easily confused. Tr. 338.

During a February 3, 2014, visit with Nurse Sweeney, Gargano relayed that he was
“really hearing a lot of voices all the time[.]” Tr. 340. Gargano’s mood was “down.340.
Gargano was hearing multiple voices and felt like certain television amdpradjrams were
talking to him. Tr. 340. Gargano had insight into his feelings being abnormal but was
continuing to have them. Tr. 340. Gargano’s sleep was poor and varied. Tr. 340. Attimes, he
was sleeping Q2 hours a day and, at other times, he could not sleep. Tr. 340. Gargano
reported no mania’hypomania symptoms. Tr. 340. Nurse Sweeney switched Gargano’s
diagnosis to paranoid schizophrenia due to the presence of psychotic features in tleeadbsenc
mood issues. Tr. 341. Nurse Sweeney started Gargano on Latuda in place of Seroquel. Tr. 341.
Gargano did not think that the Seroquel helped and it made him groggy. Tr. 340.

On March 3, 2014, Gargano saw Nurse Sweeney and reported that “the [L]atuda works
much better than the [S]eroquel[.]” Tr. 342. Gargano was no longer having audio hatasinati
but he was having paranoid delusions. Tr. 342. He felt that the government was watahing hi
through his electronic devices. Tr. 342. Nurse Sweeney observed that Gargano appeared less
blunted and was pleasant. Tr. 343. Nurse Sweeney noted the possibility of sleep Bpnea.

342

70On March 14, 2014, a sleep study was performed. Tr3887 The results of the sleep study showed mild
obstructive sleeppnea that was controlled on CPAP therapy. Tr. 349.
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On April 1, 2014, Gargano saw Nurse Sweeney and reported that his mood had been “up
and down” that month but better on Latuda. Tr. 357. Gargano’s audio hallucinations and
paranoid symptoms were reduced but he continued to believe he was being monitored through
his television and computer but recognized that those thoughts were “not normal.” Tr. 357.
Gargano was continuing to have difficulty processing information, espesiadiy complicated
situations were involved. Tr. 357. Nurse Sweeney observed a change in Gargano& physic
appearance over the preceding year, noting that Gargano was dressinguedrgradis hair
was disheveled and no longer styled. Tr. 357. Nurse Sweeney continued to diagnose paranoid
schizophrenia, noting that Gargano’s psychotic symptoms had improved on Latuda but he was
continuing to suffer negative symptoms of schizophrenia, including cognitive impasrme
evidenced by difficulty processing information. Tr. 358.

On May 1, 2014, Gargano saw Nurse Sweeney reporting that he was “still having up and
down days[.]” Tr. 359. Gargano felt that the Latuda was helping with his paranoid thbughts
he was continuing to have delusions about people monitoring him at his home. Tr. 359.
Gargano continued to understand that these were abnormal thoughts but they fellvery
him. Tr. 359. Gargano decreased his Depakote on his own because he was sleeping too much.
Tr. 359, 360. There was no mania/hypomania present and Gargano’s speech was normal. Tr.
359. Gargano’s sleep had improved on the CPAP. Tr. 359. Gargano was continuing to isolate
himself which he indicated was due to his mood. Tr. 359. Because Gargano was continuing to
have psychotic features, Nurse Sweeney increased Gargano’s Latuda. TrissG0Nubse
Sweeney increased Gargano’s Wellbuk¥lnfor his mood. Tr. 360. DuringMay 30, 2014,
visit with Nurse Sweeney, Gargano reported that “things are gettirg[gétfTr. 361. Gargano

denied audio hallucinations or delusional thinking — he no longer felt that the television was
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sending him messages. Tr. 361. Gargano wasecomg to exhibit a flat affect, which his

family was having a difficult time with. Tr. 361. Gargano’s sleep was béteras averaging
about 8 hours. Tr. 361. Nurse Sweeney’s assessment was that Gargano appeareolenore sta
Tr. 362. Nurse Sweeney informed Gargano that he would be seeing Kelley Kauffraasebec
Nurse Sweeney was going to be out on leave. Tr. 362.

On June 30, 2014, Gargano saw Kelley Kauffman, RN, NP. Tr. 363-364. Gargano
reported that he had been taking it easy and was compliant with his medication. Tre363. H
indicated that his audio hallucinations had decreased but he was having visual halhginBti
363. He was having “feelings that animals and bugs [were] tracking him andmgpmatk to
someone unknown.” Tr. 363e said he ignores cameras and reported some paranoia of an
unknown threat that he had been trying to discover for over a year. Tr. 363. Garganbatated t
when he takes his Latuda he feels he needs to pace. Tr. 363. The Cogentin was not helping
with Gargano’s restlessness so Gargano requested an increase. Tr. B@Kadifman
increased Gargano’s Cogentin dose and continued his other medication. Tr. 364.

On July 30, 2014, Gargano saw Nurse Sweeney. Tr. 365. Gargano reported that his
moodwas ‘{g]ood for the most part[.]” Tr. 365. He was continuing to experienatiiak®
“mostly at night” due to the Latuda but he was not taking his Cogentin regularly. Tr. 365, 366.
Nurse Sweeney discussed this with Gargano and he agreed to imiseagelication
compliance. Tr. 366. Gargano denied psychotic features. Tr. 365. He was continuing to have
some tax issues related to his father’s business. Tr. 365. Gargano was no lorger takin

Depakote but continued with Cogentin, Latuda and Wi&iilbXL. Tr. 366.

8 Akathisia, spelled akesthesia in the treatment records, is “a conglitioator restlessness in which there is a
feeling of muscular quivering, an urge to move about constantly, and artyniabdt still[.]” SeeDorland’s
lllustrated Medical Dictionary, 32nd Edition, 2012, at 42.
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During an August 27, 2014, visit with Nurse Sweeney, Gargano indicated that his mood
was “okay.” Tr. 367. He denied audio hallucinations but continued to have delusional thinking.
Tr. 367. He relayed, “I feel like when | see tehtcars then they are all on the same team or
something.” Tr. 367. His sleep was okay except when his akathisia was bad. Tr. 367. His
Cogentin was not working. Tr. 367. Nurse Sweeney recommended discontinuing Cogentin
because it was not effectivedastarting Benadryl. Tr. 368.

On September 25, 2014, Gargano saw Nurse Sweeney reporting that his mood was “okay
but stressed[.]” Tr. 369. Gargano relayed that he was working at MaplesidéoF #nm
season. Tr. 369. He was enjoying the work bag Weeling stressed because he was working
Monday through Friday 8:36 and unable to find time to meet with his case manager to discuss
getting assistance with his medical bills. Tr. 369. However, Gargano did indidatestheom
could drop off paperwork with his case manager and Nurse Sweeney encourage Gasga
up a phone appointment with his case manager. Tr. 369. Sweeney indicated that his work was
seasonal so he would stop working in November. Tr. 369. Gargano indicated that the audio
hallucinations were “less on meds” and he was using music as a distramtiobafseline
symptoms. Tr. 369. Gargano’s sleep was “good” — he was averaging 8 hours. Tr. 369. He
denied suicidal and homicidal ideatiand other psychotic feature3r. 369 Nurse Sweeney
assessed Gargano as stable, noting he was able to work part time at a seaandal/fsb
compliant on medication. Tr. 370. She noted he needed assistance with social strdssors a
would forward a note to his case manager regarding that need. Tr. 370.

On November 10, 2014, Gargano saw Nurse Sweeney and reported that his mood was
“not great.” Tr. 371. Gargano indicated that performing seasonal work had affecabdityis

to take his medication so he was having more symptoms. Tr. 371. He was taking Latuda
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intermittently because of his work schedule. Tr. 371. He reported an increasein audi
hallucinations and paranoia. Tr. 371. Gargano was interested in an injectable form of
medication. Tr. 371-372. Nurse Sweeney discontinued Latuda and started Gargano on Invega
with a plan to work towards Sustenna. Tr. 372.

On December 1, 2014, Gargano saw Nurse Sweeney and reported that his mood was
“okay” since starting on Invega but noted increased sedation and some mild toe cramping
373. Gargano no longer believed that he had “vague ‘special powers™ but he was having some
paranoia. Tr. 373. He explained “he stares out his window and ‘feels like there ikiagrbatd

m

going to happen to him.”” Tr. 373. Gargano remained somewhat social with friends and he had
recently had Thanksgiving dinner with his family. Tr. 3T&argano felt that his symptoms were
more controlled with Invega than Latuda but, because of the sedation caused bygage Inve
Gargano was interested in switatp to a new medication. Tr. 373. Nurse Sweeney changed
Gargano’s medication from Invega to Abilify. Tr. 374.

On February 2, 2015, Gargano saw Nurse Kauffman. Tr. 376-377. Gargano was
euthymic with a congruent affect. Tr. 376. Gargano reportectdeed paranoia and believed
that his symptoms were well controlled on his current medication but he was stitj havin
instances of increased paranoia when under stress. Tr. 376. Gargano reported drinking to the
point of “blacking out” when stressed. Tr. 376. Nurse Kauffman encouraged abstinence and
discussed the effects of combining alcohol with medication. Tr. 376. Gargano saw Nurse
Kauffman again on February 27, 2015. Tr. 378-379. Gargano reported that the Abilify was
causing anxious feelings bdid feel that the Abilify was helping manage his psychotic

symptoms. Tr. 378. He denied internal restlessness but endorsed feeling that th¢oneatie

around. Tr. 378. He indicated that his mood was stable with intermittent paranoia that was
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mana@able. Tr. 378. Gargano reported side effects of anxiety and heart burn. Tr. 379.
Because side effects made taking his medication “regularly intolerable ai@@argquested a
decrease in his medication rather than changing medications. Tr. 378. Gargiuad tled
benefits of staying on Abilify at a reduced dose outweighed risks at the Tim&79. Per
Gargano’s request, Nurse Kauffman decreased the Abilify dose to decreask thside
effects and continued the treatment of his symptoms of psychosis. Tr. 379.

During a medical visit on September 12, 2016, for follow up regarding hypogonadism
and back pain after falling down the steps, Gargano reported that he had lost his job &#ecaus
co-worker had lost something on the job. Tr. 1016-1017. Gargano relayed that he was looking
for work. Tr. 1017. During a December 19, 2016, medical visit for follow up regarding back
pain,Gargano noted that he wasrking — moving furniture off and on. Tr. 1013. Gargano was
also going to the gym fawveight lifting. Tr. 1013. On physical examination, Gargano had a
normal mood and affect. Tr. 1014-1015.

Gargano saw Nurse KHman on February 10, 2017. Tr. 1034-1035. Gargano reported
continued audio hallucinations. Tr. 1034. Gargano was fearful that he was going to lose his
ability to get mediation because of the new health care act and thought he should wean off his
medications. Tr. 1034. After discussions with Nurse Kauffman, Gargano agreegddno kia
medications. Tr. 1034. He felt that his medications were helpful. Tr. 1034. He deniédl suic
or homicidal ideation and felt optimistic about his mood, noting that he felt “pretty gdod.”

1034. Gargano noted though that he was sleeping 12 hours per night but not feeling rested. T
1034. He was dealing with issues pertaining to his father’s estate, includidejtaand
properties that were in foreclosure. Tr. 1034. He was not getting assistémogawaging his

father’'s estate from his habirothers. Tr. 1034. Nurse Kauffman diagnosed schizophrenia,
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noting that Gargano had continued audio hallucinations at baseline, his mood was improved, and
he was better able to manage his stressors. Tr. 1035. Nurse Kauffman preduilifyed A
Wellbutrin, and Cogentin. Tr. 1035.

OnMay 17, 2017, Gargano saw David Brager, NP, at Center for Families and Children.
Tr. 1039-1040. Gargano relayed that he had been off his medications for one month. Tr. 1039.
Gargano’s mother, however, indicated that Gargano had been off his medidatitwno or
three months. Tr. 1039. Gargano reported paranoid ideation, hypervigilancesmestes
increased agitation, irritability and he felt that people were readirtgdnights. Tr. 1039.
Gargano reported that he had done well on Ged@orl040. Gargano did not like the side
effects he experienced when taking Wellburtin and Abilify. Tr. 1040. Nurse Brager
discontinued Wellbutrin and Abilify and prescribed Gedeon. Tr. 1040.

The following day, on May 18, 2017, Gargano presented tertfeggency room at
Lutheran Hospital with his mother for a psychological evaluation. Tr. 725-731. When Gargano
arrived at the emergency room, he was pacing and restless, his speech wasaltangen
rambling, and his thought process was disorganized. Tr. 726. Gargano’s mother relayed that
Gargano had not taken his meatiors for three months and had just restarted his medications
the day before. Tr. 726, 728. Gargano admitted to drinking for the prior two days and using
marijuana, which was possibly laced with something. Tr. 728. Gargano denied suicidal or
homicidal thoughts and denied hallucinations. Tr. 728. Gargano was pink slipped and admitted
for psychiatric evaluation. Tr. 730. Gargano’s diagnosis on admission was bipotadedis
Tr. 730. During his hospitalization, Gargano’s psychiatric symptoms improved, he wdse abl
participate in unit activities, and comply with activities of daily living. Tr. 732rgano was

discharged on May 30, 2017, with a diagnosis of mood disorder bipolar disorder I, most recent
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episode manic severe with psychotic features. Tr. 732. On the day of his disclaaggeoG
denied hallucinations as well as suicidal or homicidal ideation and he appearedfigtoied.
Tr. 732. Gargano was discharged in stable condition. Tr. 732.

Gargano saw Nurse Brager on May 31, 2017. Tr. 1042-1043. Gargano relayed that he
had been hospitalized and reported that his mood was stable on medication. Tr. 1042. Nurse
Brager continued Gargano on Depakote, which had B&arted while Gargano was at Lutheran
as a mood stabilizer, and he prescribed Abilify and Cogentin. Tr. 1043.

During a June 12, 2017, visit with Nurse Brager, Gargano was more acceptingaat the f
that he had schizoaffective disorder versus schizophrenia. Tr. 1044. Gargano relayed that he
had separated from his significant other. Tr. 1044. He was working on processing ¢iigshou
and feelings regarding the relationship ending. Tr. 1044. Nurse Brager contimgadd@sen
Depakote, Abilify and Cogentin. Tr. 1045.

On August 11, 2017, Gargano saw Nurse Kauffman. Tr. 1046-1047. Gargano relayed

that things had been really rough. Tr. 1046. He had weaned himself off of Depakote. Tr. 1046.
He reported getting into arguments with friends and family and he owed golebpie money.
Tr. 1046. Gargano was experiencing audio hallucinations that were mocking and taunting him
which was preventing him from accomplishing tasks. Tr. 1046. He denied suicidal and
homicidal ideation but indicatedahsome days he was unable to get out of bed and would rather
go back to bed than face the day. Tr. 1046. Nurse Kauffman diagnosed schizophrenia,
depression, anxiety with possible paranoia and distressful audio hallucination. Tr. 104¥. Nurs
Kauffman nade some adjustments to Gargano’s medications. Tr. 1047.

During a September 7, 2017, visit with Nurse Kauffman, Gargano reported beithg “real

down the last few days.” Tr. 1048. He relayed that he felt not in control of his life. Tr. 1048.
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He was losing all of his father’s properties because he did not file somethimgjriné had
increased depression; he was frustrated by multiple denials of social séwurayed his
paranoia a 9/10, with 10 being the worst; he felt like he was being judged and watthed all
time by family members. Tr. 1048. Nurse Kauffman diagnosed schizophrenia, continued
depression and anxiety about stressors. Tr. 1049. She indicated that Gargano had continued
psychosis but noted that his psychosis improved when he was on Abilify more regufarly.
1049. Nurse Kauffman continued Gargano’s medications. Tr. 1049.

2. Opinion evidence

a. Treating sources

Nurse SweeneyJanuary 2, 2014

On January 2, 2014, Nurse Sweeney completed a “Mental Impairment Questionnair
(RFC & Listings).” Tr. 324-327. Nurse Sweeney indicated in the Questionnaishthhad
seen Gargano since July 2013 and that Gargano had a diagnosis of bipolar | disorder Bnd a GA
score of 40. Tr. 324. She offered the following information reggrdis “treatment and
response:”

On Seroquel & Depakote for mood stabilization & Wellbutrin XL for depression.

[N]o recent hypomanic/manic episodes but recent episodes of severe depression

marked by anger/irritability.
Tr. 324. Nurse Sweeney indicated that Gargano’s medication caused drowsiiyess, datl
lethargy. Tr. 324. Nurse Sweeney indicated that the following clinical findieg®nstrated
the severity of Gargano’s impairment and symptesitgtable during appointments; difficult

time concetrating; often confused; needs repeated education on medication and mental health;

very concrete in his thinking; and unable to cope with stressors. Tr. 324. Nurse Sweeeey opi
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that Gargano was unable to function at a level needed to maintain emptdygnause of his
diagnosis of bipolar disorder that was expected to last for more than 12 months. Tr. 324.
As part of the Questionnaire, Nurse Sweeney opined that Gargano had marked
restrictions in activities of daily living; marked difficulties in maintaining social fumaig;
extreme difficulties in maintaining concentration, persistence or pace; r@eepisodes of
decompensation within a 12 month period, each of at least two weeks duration. Tr. 327.
Nurse Sweeney also rated Gargano’s functional abilities in specific categathin the
areas of “understanding and memory limitations;” “sustained concentration rsistgrece

limitations;” “social interaction limitations;” and “adaptation limitations.” Tr. &%6. The

rating choices were “unlimited or very good,” “limited but satisfactofggriously limited, but

not precluded,” “unable to meet competitive standards,” and “no useful ability teofuicTr.
325.

In the area of “understanding and memory,” Nurse Sweeney rated Gargatitydabi
understand and remember very short and simple instructions as “unlimited or veryagodds
ability to remember locations and work-like procedures and understand and remembet detai
instructions as “seriously limited, but not precluded.” Tr. 325. She explained her ratimgg, not
that Gargano “has difficulty [with] concentration [and] memory when mood x&@mes.” Tr.
325.

In the area of “sustained concentration and persistence,” Nurse SweeneyargizuoG
ability to carry out very short and simple instructions as “limited but satsfat Tr. 325.

Nurse Sweeney rated Gargano’s apilit the following seven categories as “seriously limited,

but not precluded” — carry out detailed instructions; maintain attention and cotioerfoa

extended periods; perform activities within a schedule; sustain an ordinary neitkioat
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special spervision; work in coordination with or in proximity to others without being distracted
by them; make simple wortelated decisiosy and perform at a consistent pace without an
unreasonable number and length of rest periods. Tr. 325. She rated Gargaablasto meet
competitive standards” in the following two categori@sanage regular attendance and be
punctual within customary tolerances and complete a normal workday and workwieadkt wi
interruptions from psychologically based symptoms. Tr. 3% explained her ratings by
noting that, “due to extreme moods related to bipolar [disorder,] [Garganotesneky limited
in ability to handle normal work activities (i.e. concentration, persistetieatian, schedule)|.]”
Tr. 325.

In the area of “social interaction,” Nurse Sweeney rated Gargano as “beliimited,
but not precluded” in his ability to ask simple questions or request assistance and tomabét
competitive standards” in the following four categori@geract appropriately with the general
public; accept instructions and respond appropriately to criticism from supsngstralong
with coworkers or peers without distracting them or exhibiting behavionaregs; and
maintain socially appropriate behavior and adhere to basic standards of neatheleanliness.
Tr. 326. Nurse Sweeney explained her ratings, noting “[due to] bipolar [disordeglft&éiis
extremely limited in ability to behave appropriately [with}workers or general public.” Tr.
326.

In the area of “"daptation,” Nurse Sweeney rated Gargano as having “limited but
satisfactory” ability to travel in unfamiliar places or use public transportatidrshe rated
Gargano as “seriously limited, but not precluded” in his ability to respond approptatel

charges in the work setting; be aware of normal hazards and take appropriateigmecant
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set realistic goals or make plans independently of others. Tr. 326. She explairmtichdper r
noting “[Gargano] has difficulty processing information [due to] bipolar [disgfddir. 326.

Nurse Sweeney indicated that Gargano did not have a low 1Q or reduced intellectual
functioning. Tr. 326. She opined that Gargano’s impairments or treatment would cause him to
be absent form work more than four days per month and his symptoms would cause him to be
off-task 25% of an 8-hour workday. Tr. 327. Also, she opined that Gargano’s symptoms would
cause him to be tardy to work more than four times per month. Tr. 327.

Nurse Sweeney, @gned by M.D. — March 3, 2014

On March 3, 2014, Nurse Sweeney completed a Mental Status Questionnaire. Tr. 334-
336. The March 3, 2014, Questionnaire was co-signed by an M.D. Tr. 336. However, the name
of the M.D. is not identifiable from the signature. Tr. 336. In hisfp@argano indicates that
the March 3, 2014, questionnaire was signed by Nurse Sweeney and Dr. Hunt. Doc. 12, p. 6.
Gargano’s mental status was described as follows: his appearance was paleeavithtom
disheveled; his flow of conversation and speech were normal rate, rhythm and votumeoti
was “good” and his affect was congruent on that date but in the past his affeppngwiate;
he had anxiety about his normal life stressors; he had paranoid delusions that thengotve
was watching him through technology, he felt like he was thought projeciihagt aimes felt
like the television and radio were talking to him and sending him messages so he ngs havi
delusions of reference; he was alert and oriented; he had difficulty with catmenand short
term memory because at times he had difficulty telling reality from psychosiaghe h
impairment with abstract reasoning; he had good insight into psychotic featti@sy when
symptoms are well controlled; his judgment was dependent on the level of psyahddisere

were no substance abuse issues. Tr. 334.
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Nurse Sweeney indicated that Gargano’s diagnosis was paranoid schizophreB&b.
Gargano’s treatment included Latuda to decrease his psychosis but hdl Wwasgisg some
delusions of reference and paranoia. Tr. 335. Gargano was also taking Wellbutrifite stabi
his mood. Tr. 335.

Nurse Sweeney offered her opinion regarding Gargano’s functional abilitre 335.

She opined that Gargano had difficulty with memory and comprehension due to psychosis. Tr.
335. He had severe difficulty in maintaining attention due to psychosis. Tr. 335. He had
difficulty sustaining concentration or persisting at tasks due to psychasi835 He had

difficulty interacting sociallydue to paranoia and psychosis and difficulty adapting due to
psychosis. Tr. 335. Inresponse to an inquiry regarding how Gargano would “react to the
pressures, in work settings or elsewhere, involved in simple and routine, or repeskisg, ta
Nurse Sweeney stated that Gargano “would react very poorly to any wdaksirdssors as they
would likely [increase] paranoia [and] psychosis.” Tr. 335.

Nurse Kauffman and Dr. Hunt — April 2015

In April 2015, Nurse Kauffman and Dr. Andrew Hunt, M.D.nqaeted a “Mental
Impairment Questionnaire.” Tr. 384-385. Nurse Kauffman signed the Questionnaipeilaz A
2015, and Dr. Hunt signed the Questionnaire April 9, 2015. Tr. 385. They indicated that
Gargano had been with the agency since July 2018vahdNurse Kauffmarnn February2015.
Tr. 384. The space for listing “treating source(s)” was left blank. Tr. 384. f&asgdiagnosis
was listed as schizophrenia. Tr. 384. They indicated that Gargano was prescriligd Abil
Wellbutrin XL, and Cogentin, with restlessness listed as a side effect84Lr. Bhe following
clinical findings were listed as demonstratthg severity of Gargano’s impairment and

symptoms- paranoia, disorganization, delusions of “special powers.” Tr. 384. Nurse Kauffman
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and Dr. Hunt indicated that Gargano’s prognosis was “unclear, may be goomtitiued
adherence to medication.” 1384. They opined that Gargano’s impairment lasted or was
expected to last at least 12 months. Tr. 384.

Nurse Kauffman and Dr. Hunt also rated Gargano’s functional abilities cifispe
categories within the areas of “sustained concentration andtpecgdimitations;”
“understanding and memory limitations;” “social interaction limitations;” and “tdiam

limitations.” Tr. 384385. The rating choices were “unlimited or very good,” “limited but

satisfactory,” “seriously limited, but not precluded,” “unable to meet compestandards,” and
“no useful ability to function.” Tr. 384.

In the area of “sustained concentration and persistence,” Nurse Kaufiich&@r.aHunt
rated Gargano’s ability to carry out very short and simple instructions;gmaagular
attendance and be punctual within customary tolerances; and perform at eenbpaise
without an unreasonable number and length of rest periods as “seriously limited, but not
precluded.” Tr. 384. They rated Gargano as “unable to meet competitive standards” in t
following categories- carry out detailed instructions; maintain attention and concentration for
extended periods; perform activities within a schedule; sustain an ordinary neitkioat
special supervision; work in coordination with or in proximity to others without beingclistt
by them; and complete a normal workday and workweek without interruptions from
psychologically based symptoms. Tr. 384.

In the area of “understanding and memory,” Nurse Kauffman and Dr. Hunt rated

Gargano’s ability to understand and remember very short and simple instrastisesiously

limited, but not precluded” and “unable to meet competitive standards” in the following
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categories- remember locations and work-like procedures and understdneémember
detailed instructions. Tr. 385.

In the area of “social interaction,” Nurse Kauffman and Dr. Hunt rated Galsyability
to maintain socially appropriate behavior and adhere to basic standards ofsxaathes
cleanliness as “limited buatisfactory.” Tr. 385. They rated Gargano as “seriously limited, but
not precluded” in his ability to interact appropriately with the general pudgicsimple
guestions or request assistance; and accept instructions and respond apprapcidtieigrn
from supervisors. Tr. 385. They indicated that Gargano was “unable to meet competitive
standards” in the following category — get along with coworkers or peers wdlsbratcting
them or exhibiting behavioral extremes. Tr. 385.

In the area of “"daptation,” Nurse Kauffman and Dr. Hunt rated Gargano as “seriously
limited, but not precluded” in his ability to be aware of normal hazards and take agjeropr
precautions. Tr. 385. They rated Gargano as “unable to meet competitive standals” in t
following categories- respond appropriately to changes in the work setting and set realistic goals
or make plans independently of others. Tr. 385.

Nurse Kauffman and Dr. Hunt opined that, on average, Gargano’s impairments or
treatment would cause hira be absent from work more than four days per month. Tr. 385.
Also, they opined that, on average, Gargano’s symptoms would cause him taask offore
than 25% of an 8-hour workday. Tr. 385.

b. Consultative examiner
On October 8, 2013, Amber L. Hill, Ph.D., met with Gargano for the purpose of

conducting a psychological evaluatidfir. 275-286. When asked why he applied for social

9 Per Gargano’s request, Gargano’s mother was present during theiewalTat 275.
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security disability benefits, Gargano responded, “Because of the met¢aihat I'm in. | can’t
keep my train of thought.” Tr. 275. Dr. Hill's diagnoses included bipolar disorder, evasitr
episode depressed, severe with psychotic features; opioid dependence with phgkiolog
dependence, in reported full sustained remission; alcohol dependence with pioaliolog
dependence; and cannabis dependence with physiological dependence. Tr. 282-283. Dr. Hill
assigned a GAF score of 50. Tr. 283. Dr. Hill felt that Gargano’s prognosis aaeduat the
time because he was “engaged in pharmacological management relatecefmrted mental
health concerns.” Tr. 283. She indicated that “he could benefit from additional sendbesss
counseling and therapy services” and noted that he was not participating ypewoy drug or
alcohol treatment pertaining to his rejgal remission from opioid dependence and abuse of
alcohol and marijuana. Tr. 283.

Dr. Hill concluded that:

Based on the claimant’s report of a current major depressive episode where ther

has previously been at least one manic episode that are not better accounted for by

schizoaffective disorder, his reported symptoms satisfy criteria for bipola

disorder, met recent episode depressed, and is given the specifiers of severe with

psychotic featuredue to his report of auditory and visual hallucinatitret are

mood congruent psychotic features and also includes paranoid ideation.
Tr. 283. Dr. Hill indicated that Gargano also had additional psychosocial stressors related to
problems with his family. Tr. 284. Dr. Hill noted that Gargano had instability inpetsonal
relationships, self-image and affects. Tr. 284. Gargano indicated that nedieas helpful in
controlling his manic episodes and psychotic features. Tr. 284. However, Dr. Hilbtelt t
Gargano could benefit from additional mental health treatment such as counsélthgrapy

services and alcohol and drug services. Tr. 284.

With respect to Gargano’s worklated mental abilities, Dr. Hill opined:

24



1. Describe the claimant’s abilities and limitations in understanding,
remembering, and carrying out instructions.

The claimant appears able to understand, remember, and carry out instructio
as evidenced by his presentation during the clinical interview, his perfoemanc
on the mental status exam tasks, and his report of daily functioning. However,
if the claimant is not taking his medication as prescribed or is experiencing a
manic episod¢he claimant would likely be extremely limited in his ability to
understand, remember, and carry out instructions related to his psychotic
features.

2. Describe the claimant’s abilities and limitations in maintaining attention and
concentration, and in maintaining persistence and pace, to perform simple tasks
and to perform multstep tasks.

The claimant appears able to maintain attention and concentration, maintain
persistence and pace, and perform simple and-gtefti tasks as evidenced by

his presetation during the clinical interview, his reported work and academic
history, and his reported daily functioning. However, the claimant is likely
limited in his ability in all of these areas as he is not taking his medication as
prescribed or is experieimg psychotic features with a manic episode.

3. Describe the claimant’s abilities and limitations in responding appropriately
supervision and to coworkers in a work setting.

The claimant is likely able to respond appropriately to supervisors and to
coworkers within a work setting based on his socially appropriate manner of
interacting within the clinical interview setting. However, it is important to
note that if the claimans actively experiencing a manic episode, including
psychotic features, the claimant is likely not able to respond appropriately t
supervisors and to coworkers within a work setting related to his auditory and
visual hallucinations and other psychotic features. He would further be limited
within a manic episode and is likely unable to respond appropriately if ever
returning to his work setting that he has worked within for the past 12 years
with his father related to his unresolved conflict and anger with his father. The
claimant could possibly benefit from counseling and therapy in this area to
assist with improving limitations. The claimant also reports an extensive
history related to legal involvement.

4. Describe the claimant’s abilities and limitais in responding appropriately to
work pressures in a work setting.

The claimant is likely limited in his ability to respond appropriately to work
pressures within a work setting based on his report of paranoid ideation and
other psychotic featuresahappear to be currently medication controlled. The
claimant could possibly benefit from additional metal health services such as
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counseling and therapy to increase coping skills and address limitations in this
area. Further, the claimant has an extenalcohol and drug history of which

he is only reporting remission from his opioids and continues to use alcohol and
marijuana, which could further exacerbate limitations in this area.

Tr. 285-286.
c. State agency reviewers

Mel Zwissler, Ph.D.

On October 10, 2013, state agency reviewing psychologist Mel Zwissler, Ph.D.,
completed a Psychiatric Review Technique and Mental RFC Assessment-71r!%8s part
of the Psychiatric Review Technique, Dr. Zwissler opined that Gargano had meodera
restictions in activities of daily living, moderate difficulties in maintaining social funatign
moderate difficulties in maintaining concentration, persistence or patenanor two episodes
of decompensation, each of extended duration. Tr. 69.

In assessing Gargano’s Mental RFC, Dr. Zwissler found that Gargano had no
understanding and memory limitations and no social interaction limitations. -Tf..7Dr.
Zwissler concluded that Gargano had limitations in sustained concentration sistepee and
adaptation. Tr. 70-71.

With respect to limitations in the area of sustained concentration and pers)<De.
Zwissler opined that Gargano was moderately limited in his ability to carry tailede
instructions; maintain attention and concentration for extended periods; work in cbordora
in proximity to others without being distracted by them; and complete a normal wakday
workweek without interruptions from psychologically based symptoms and to perfarm at
consistent pace without an unreasonable number and length of rest periods. Tr. 70-71. Dr.

Zwissler found that Gargano was not significantly limited in his ability toyaaut very short

10 Dr, Zwissler's opinions are also found at Tr-§8
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and simple instructions; perform activities within a schedule, maintain regulattatten and be
punctual within customary tolerances; sustain an ordinary routine without spgugalision;
and make simple work-related decisions. Tr. 70-71. Dr. Zwissler further expiaame
limitations in this area, stating th@argano could “carry out simpleutine tasks without strict
time demands.” Tr. 71.

With respect to adaptation limitations, Dr. Zwissler opined that Gargano wasatabygler
limited in his ability to respond appropriately to changes in the work settiglerately limited
in his ability to set realistic goals or make plans independently of gthetssignificantly limited
in his ability to be aware of normal hazards and take appropriate precautions; and not
significantly limited in his ability tdravel in unfamiliar places or use public transportation. Tr.
71. Dr. Zwissler further explaindde limitations in this area, stating tlaargano could “adapt
to minor expected and infrequent changes. He could use help setting more ggdistito be
more independent and less reliant on [his] [m]other and girlfriend.” Tr. 71.

Leslie Rudy Ph.D.

Upon reconsideration, on December 13, 2013, state agency reviewing psycholdgist Les
Rudy, Ph.D., completed a Psychiatric Review Technique and Mental RFC AssesIm®2-
93, 94-97'1 As part of the Psychiatric Review Technique, like Dr. Zwissler, Dr. Rudy opined
that Gargano had moderate restrictions in activities of daily living, moderateiltigs in
maintaining social functioning, moderate difficulties in maintaining concentrgigsistence or

pace, and one or two episodes of decompensation, each of extended duration. Tr. 93.

11 Dr. Rudy’s opinions are also located at Tr. 210%.
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In assessing Gargano’s Mental RFC, Dr. Rudy found that Gargano had undegssaaidin
memory limitations, sustained concentration and persistence limitations, socetioter
limitations, and adaptation limitations. Tr.-95.

With respect to limitations in the area of understanding and memory, Dr. Ruigdopi
that Gargano was moderately limited in his ability to understand and remertdkdde
instructions and not significantly limited in his ability to understand and remerabgeshort
and simple instructions. Tr. 95. Dr. Rudy found no evidence of limitation in ability to reemem
locations and work-like procedures. Tr. 95. Dr. Rudy furéx@tainecthe limitations in this
areas, stating th&@argano “reports being able to follow short/simple instructions, must be
reminded to care for pet. He does live alone. Can do one and two step tasks.” Tr. 95.

With respect to limitations in the ar®f sustained concentration and persistence, Dr.
Rudy opined that Gargano was moderately limited in his ability to carry outeddtestructions;
maintain attention and concentration for extended periods; work in coordination with or in
proximity to others without being distracted by them; and complete a normal workday and
workweek without interruptions from psychologically based symptoms and to perfarm at
consistent pace without an unreasonable number and length of rest periods. Tr. 95-96. Dr. Rudy
found that Gargano was not significantly limited in his ability to carry out et &nd simple
instructions; perform activities within a schedule, maintain regular aitexed and be punctual
within customary tolerances; sustain an ordinary routine without special siperand make
simple workrelated decisions. Tr. 95-96. Dr. Rudy further explathedimitations in this
area, stating thabargano could “carry out simple routine tasks without strict time demands. He
reports that he can watdlv but doesn’t pay attention. He has [history of] mood swings and

excessive sleep.” Tr. 96.
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With respect to social interaction limitations, Dr. Rudy opined that Gargano was
markedly limited in his ability to interact appropriately with the general putlcderately
limited in his ability to accept instructions and respond appropriately to gritfctsn
supervisors, get along with coworkers or peers without distracting them obiteghbehavioral
extremes, and maintain socially appropriate behavioadhdre to basic standards of neatness
and cleanliness; and not significantly limited in his ability to ask simple questioeguast
assistance. Tr. 96. Dr. Rudy further explaittesllimitations in this area, stating tl@aargano
“neglects ADLs and &s mood swings to mania. He has also reported some paranoid delusions.
He can do work that doesn’t involve contact with the general public and only superficiatconta
with coworkers and supervisors.” Tr. 96.

With respect to adaptation limitations,.[Rudy opined that Gargano was moderately
limited in his ability to respond appropriately to changes in the work seitiimghis ability to
set realistic goals or make plans independently of others. Tr. 96. Dr. Rudy also bained t
Gargano was not gigficantly limited in his ability to be aware of normal hazards and take
appropriate precautiorm in his ability totravel in unfamiliar places or use public transportation.
Tr. 96. Dr. Rudy further explaingbe limitations in this are@ narrativeform that Gargano
“can adapt to minor expected and infrequent changes. He could use help settimgatigtic
goals to be more independent and less reliant on [his] [m]other and girlfriend. nGlanga
been [diagnosed] with DAA but cut down per report.” Tr. 96.
C. Testimonial evidence

1. Plaintiff's testimony

Gargano was represented and testified aftird 2015 and November 2017 hearings.

Tr. 41-57, 59, 408, 412-430.
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April 2015 hearing

Gargano residein his own home but he had il sent tahis mother’s house to make
sure he does not lose anything important. Tr. 41-42. Gargano explained that he would be unable
to work a regular 40 hour per week job because he could not keep a set schedule due to his
irregular sleep patterns. Tr. 48. Gargano indicated that his medicatioedfscsleep. Tr. 49,

52-53. Attimes, Gargano is unable to sleep at all due to his schizophrenia causing him to be
manic for days. Tr. 53. At other times, Gargano sleeps all the time and cannot gdtenlt of

Tr. 53. Gargano also indicated that he would have issues getting along with pegpke at a
because he does not have the ability to always listen and isolates himself afftin€50.
Gargano has paranoia about pe@pld insects or animals watchioglistening to him and/or
thinks that people know what he is thinking. Tr. 49-50, 53-54.

When Gargano is depressed he estimated being in bed about 12 hours a day, on the couch
about 6 hours a day and in a chair about 2 hours a day. Tr. 54-55. He does not use the phone or
television and does not have people over. Tr. 54. Sometimes he can read a book or comics or
play an instrument but sometimes he cannot do those things. Tr. 54-55. He tries to kdép himse
occupied because he feels cradike puling all his hair out or jumping off bridges or jumping
into rivers. Tr. 55. When Gargano is in a manic state, he feels unstoppable. Tr. 55-56. Gargano
does not know what triggers a manic state. Tr. 56. Gargano could not say whether his manic
behavior was tied to a medication change. Tr. 56. He stated that he follows his dodtrss’
regarding treatment and has always been honest with the effects andesideoéimedication.

Tr. 57.
Gargano had past problems with abusing pain pills but he went to rehab, NA and AA. Tr.

50-51. Hewasstill usng marijuana every so often to help him sleep and to help increase his
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appetite. Tr. 51-52. He indicated he did hatemuch of an an appetite andi chot prepare
meals for himself. Tr. 52. At the hearing he was at a good weight of 200 pounds but in the past
he had been down to 140 pounds. Tr. 52.

November 2017 hearing

Gargano was 34 at the time of the hearing. Tr. 413. He continued to live in his own
home but had his mail sent to his mother’s address. Tr. 412-413. Gargano had a dog. Tr. 414.
Gargano hd a girlfriend that he had been seeing for three or four years. Tr. 424. He met her
when he was working at the farm. Tr. 424.

Gargano explained that he inherited a number of properties from his father when his
father passed away but there is a large amount of debt owed. Tr. 414-419. Gargayiagvas t
to maintain the properties and use some rent to pay back taxes owed on the various groperties
he was having a difficulty time doing@s Tr. 414-419. One of the properties Wast in
foreclosure and another was in foreclosure. Tr. 416. Gargano also indicated ¢joaetinenent
was claiming that he owed money for debt accumulated in connection with hissfatisness.
Tr. 418.

The ALJ asked Gargano to explain in his own words why he felt he was disabled. Tr.
421. Gargano indicated that things stress him out and he tends to lose track of the days. Tr. 421.
He explained that there are times when he is in bed for a week, with the exceptiomg dhesi
restroom or feding his dog. Tr. 421. He is often unable to recall what happens during those
periods. Tr. 421. Gargano tries to comply with taking his medications as prescribed. Tr. 422.
To help him remember his medication, he started using a folder with pockets antialates t
filled by his doctor’s office. Tr. 422. Gargano had been using the new medication reminder

system for about three months. Tr. 422. Since using the new reminder system, Gargato mis
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about a week’s worth of medication per month. Tr. 422. Sometimes Gargano just has a hard
time taking his medication even when people remind him to do so. Tr. 422-424. In addition to
taking pills, once a month Gargano receives his medication through an injection ata.hospi
Tr. 423-424. Gargano’s girlfriend or mother remind him about his appointments. Tr. 424.

Gargano feels that people are judging him and are condescending. Tr. 422-423. Gargano
indicated that he felt that he had worse events happentsgneas present for the April 2015
hearing. Tr. 424-425. His father’s debt that the government was claiming thatdhevasve
stressing him out. Tr. 425-42%argano also explained that he felt stressed because his family
did not talk to him; he was the outcast in the family. Tr. 425. Gargfated that he felt that
people were telling him to shut up and he asked the ALJ if he heard it as well. Tr. 428LJTh
indicated he could hear Gargano but nothing else. Tr. 429.

2. Vocational Expert

Vocational Expert (“VE”)Robert Moselyestified at the hearingnd the November 2017
hearing*? Tr. 430-434. The VE described Gargano’s past woiksisck clerk as heavy,
semiskilled job and his past work agashier llas a lightunskilled. Tr. 431. The ALJ asked
the VE to assume a hypothetical individual vdam performwork at all exertional levels;
perform simple tasks in a setting withcasional changeperform goaloriented work but
cannot work at a production rate paaegcaninteract with supervisors and @@rkers if that
interaction is limited to speaking and signaling but cannot interact with the publié31F432.
The VE indicated that theéescribed individual would be unable to perform Gargano’s past work

but there were other jobs that could be performed, includingiéaher 11, a mediumynskilled

12\/ocational Expert Deborah Lee testified at the hearing andhie2015 hearing. Tr. 581.
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position; (2) laundry worker I, a medium, unskilled position; and (3) laborer, storeslianme
unskilled positiort® Tr. 432.

Next, the ALJ asked the VE to consider a hypothetical individual who would be off task
20% of the time. Tr. 432-433. The VE indicated that the hypothetical worker would not be able
to maintain or retain employmeim any job in the local or national economy. Tr. 483.
response to additional questioning from the ALJ, the VE indicated that a hypothetikal
who would be absent from work two days per month on an ongoing basis would not be able to
maintain orretain employment in any job in the local or national economy. Tr. 433.

Gargano’s counsel asked the VE whether a hypothetical individual who occasweasilly
unable to understand, remember or carry out instructions would be able to perform unskilled
work. Tr. 433-434. The VE indicated that the hypothetical individual would be unable to
maintain unskilled employment. Tr. 434.

lll. Standard for Disability

Under the Act, 42 U.S.C 8§ 423(a), eligibility for benefit payments depends on the
existence of a disability. “Disability” is defined as the “inability to engaganly substantial
gainful activity byreason of any medically determinable physical or mental impairment which
can be expectet result in death or which has lasted or can be expected to last for a continuous
period of not lesthan 12 months.” 42 U.S.C. 8§ 423(d)(1)(A). Furthermore:

[A]n individual shall be determined to be under a disability only if his physical or

mental impairment or impairments are of such severity that he is not only unable to

do his previous work but cannot, considering his age, education, and work

experience, engage in any other kind of substantial gainful work which exists in the
national economyt . . . .

B The VE provided national job incidence data for the jobs identified. Tr. 432.

¥ «“\Wiork which exists in the national economy’ means work which exists in signtfiaambers either in the
region where such individual lives or in several regions of the countrylJ.8Z. § 423(d)(2)(A)
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42 U.S.C. § 423(d)(2)(A).

In making a determination as to disability under this definition, an ALJ is ezfjtar
follow a five-step sequential analysis set out in agency regulations. The fiveatdps
summarized as follows:

1. If claimant is doing substantial gainful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his impairment must
be severe before he can be found to be disabled.

3. If claimant is not doing substantial gainful activity, is suffering from a
severe impairment that has lasted or is expected to last for a continuous
period of at least twelve months, and his impairmesets or equals a listed
impairment!® claimant is presumed disabled without further inquiry.

4. If the impairment does not meet or equal a listed impairment, the ALJ must
assess the claimant’s residual functional capacity and use it to deteérmine i
claimants impairment prevents him from doing past relevant work. If
claimant’s impairment does not prevent him from doing his past relevant
work, he is not disabled.

5. If claimant is unable to perform past relevant work, he is not disabled If,
based on his vocainal factors and residual functional capacity, he is
capable of performing other work that exists in significant numbers in the
national economy.

20 C.F.R. 88 404.1520, 416.9%0see als®Bowen v. Yucker#i82 U.S. 137, 140-42 (1987).

Under this sequential analysis, the claimant has the burden of proof at StepsoDgk Four.

Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997). The burden shifts to the

5 The Listing of Impairments (commonly referred toListing or Listings) is found in 20 C.F.R. pt. 4@ubpt. P,
App. 1, and describes impairments for each of the major body systerttseti$atcial Security Administration
considers to be severe enough to prevent an individualdoing any gainful activity, regardless of his or her age,
education, or work experienc@0 C.F.R. § 404.1525

% The DIB and SSiI regulations cited herein are generally identical. Accordiogtonvenience, further citations
to the DIB and SSI regulations regarding disability determinations witidode to the DIB regulations found at 20
C.F.R. 8 404.150&t seq. The analogous S8gulations are found at 20 C.F.R. § 416.804eq., corresponding to
the last two digits of the DIB cite (i.e., 20 C.F.R. § 404.1&&0esponds to 20 C.F.R. § 416.920
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Commissioner at Step Five to establish whether the claimant has the RFC and a&bizatiors

to perform work available in the national econony.

IV. The ALJ’s Decision

In his December 7, 2017, decision, the ALJ made the following findihgs:

1.

10.

Gargano meets the insured status requirements through December 31,
2015. Tr. 392.

Gargano hasiot engaged in substantial gainful activity since May 15,
2013, the alleged onset date. 392 Gargano did perform work after the
alleged disability onset date but the work activity did not rise to the level
of substantial gainful activity. Tr. 392.

Gargano has the following severe impairnsesthizghrenia and bipolar
disorder. Tr. 392.

Gargano does not have an impairment or combination of impairments that
meets or medically equals the severity of the Listings.392-394.

Gargano has the RFC to perform a full range of work at all exertional levels
but with the following nonexéional limitations:can perform simple tasks

in a setting withoccasional changgsan perform goabriented work but
cannot work at a production rate pace; can interact with superasdrs
coworkers if that interaction is limited to speaking and siggdduit cannot
interact with the public. Tr. 394-397.

Gargano is unable to perform any past relevant work. Tr. 398.

Gargano was born in 1983 and was 30 years old, which is defined as a
younger individual age 189, on the alleged disability onset date. 3B8.

Gargano has at least a high school education and is able to communicate
in English. Tr. 398.

Transferability of job skills is not material to the determination of
disability. Tr. 398.

Considering Gargano’s age, education, work experience and RFC, there
are jobs that exist in significant numbers in the national economy that
Gargano can perform, includingjeaner Il Jaundry worker 1) and laborer,
stores Tr. 398-399.

" The ALJ’s findings are summarized.
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Based on the foregoing, the ALJ determined that Gargano had not been under a disability
as defined in the Social Security Act, from May 15, 2013, through the date of the decision. Tr.
399.

V. Plaintiff's Arguments

Gargano contends that reversal and remand is warranted because the ALJ did not
properly analyze the medical evidence offered by treating soamnckise consultative
examining psychologist. Doc. 12, pp. 16-28.

VI. Law & Analysis
A. Standard of review

A reviewing court must affirm the Commissioner’s conclusions absent a deteomina
that the @mmissioner has failed to apply the correct legal standards or has made fifidaogs o
unsupported by substantial evidence in the record. 42 U.S.C. § A05(gft v. Massanari321
F.3d 611, 614 (6th Cir. 2003). “Substantial evidence is more than a scintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioBesaw v. Sec’y of Health Guman Servs966 F.2d 1028,

1030 (6th Cir. 1992) (quotingrainard v. Sec’y of Health & Human Sern889 F.2d 679, 681
(6th Cir. 1989).

The Commissioner’s findings “as to any fact if supported by substantial evisleaic®e
conclusive.” McClanahan v. Comm’r of Soc. Set7/4 F.3d 830, 833 (6th Cir. 2006) (citing 42
U.S.C. § 405(g)). Even if substantial evidence or indeed a preponderance of the evidence
supports a claimais position, a reviewing court cannot overturn the Commissioner’s decision
“so long as substantial evidence also supports the conclusion reached by thdaXiek'v.

Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003). Accordingly, a court “may not try the
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casede novg nor resolve conflicts in evidence, nor decide questions of credibil@grher v.
Heckler, 745 F.2d 383, 387 (6th Cir. 1984).
B. Reversal and remand is not warranted

Gargano challenges the ALJ’s weighing of the medipaitionsoffered by Nurse
Sweeney, Nurse Kauffman, Dr. Hunt, and Dr. Hill.

Under the treating physician rule, “[t]reating source opinions must be givemdtiogt
weight’ if two conditions are met: (1) the opinion ‘is wellpported by medically acceptable
clinical and laboratory diagnostic techniques’; and (2) the opinion ‘is not inconsistierihev
other substantial evidence in [the] case recor@Gadyheart v. Comm’r of Soc. Se¢10 F.3d
365, 376 (6th Cir. 2013) (citing 20 C.F.R. 8§ 404.1527(c)&¢ alsdVilson v. Comm’r of Soc.
Sec, 378 F.3d 541, 544 (6th Cir. 2004).

If an ALJ decides to give a treating source’s opinion less than controlliggntyvehe
must give “good reasons” for the weight given to the opini@ayheart 710 F.3d at 376
Wilson 378 F.3d at 544Cole v. Comm’r of Soc. Se661 F.3d 931, 937 (6th Cir. 2011)n
deciding the weight to be given, the ALJ must consider factors such as (1)gtedéthe
treatment relationship and the frequency of the examination, (2) the naturdemtcbéxhe
treatment relationship, (3) the supportability of the opinion, (4) the consistertty @pinion
with the record as a whole, (5) the specialization of the source, and (6) anyaotbes that tend
to support or contradict the opinioBowen v. Comm’r of Soc Sg478 F.3d 742, 747 (6th Cir.
2007); 20 C.F.R. § 404.1527(c).

An ALJ is not obliged to provide “an exhaustive fadbgrfactor analysis” of the factors
considered when weighing medical opinioi@ee Francis v. Comm’r of Soc. Sekd4 Fed.

Appx. 802, 804 (6th Cir. 2011) However, thé¢good reasons must be supported by the
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evidene in the case record, and must be sufficiently specific to make clear to anyusutiseq
reviewers the weight the adjudicator gave to the treating source’saheplicion and the
reasons for that weight.Cole, 661 F.3d at 93fgquaing Soc. Sec. Rul. No. 96-2p, 1996 SSR
LEXIS 9, at *12 (Soc. Sec. Admin. July 2, 1996)) (internal quotations omitted). “This
requirement is not simply a formality; it is to safeguard the claimant’s pradetyhts [an] [i]t
is intended ‘to let claimants understand the disposition of their cases, pagticukitliations
where a claimant knows that his physician has deemed him disabled and theigtibteem
especially bewildered when told by an administrative bureaucracy that oie’isld. at 937-
938 (citingWilson 378 F.3d at 544 Moreover, “the requirement safeguards a reviewing court’s
time, as it ‘permits meaningful’ and efficient ‘review of the ALJ’s applicatbthe treating
physician rule.” Id. at 938(citing Wilson 378 F.3d at 544-545

Where there is no ongoing treatment relationship, an opinion is not entitled taxdefere
or controlling weight under the treating physician rufeeKornecky v. Comm’r of Soc. Sd&7
Fed. Appx. 496, 508 (6th Cir. 20Q@®aniels v. Comm’r of Soc. Set52 Fed. Appx. 485, 490
(6th Cir. 2005).

Additionally, notall medical sources are “acceptable medical sourcgse20 C.F.R. §
404.1513. For example, nurse practitioners are medical sources but they are not considered
“acceptable medical sourcedd. However, the opinion of a medical source who is not an
“acceptable medical source” who has seen a claimant in her professional capacity is relevan
evidence. SSR 06-03p006 WL 2329939, * 6 (August 9, 2006). SSR 06-03p provides
guidance as to how opinions of medical sources who are not “acceptable medical svertes”
be considered, stating,

Since there is a requirement to consider all relevant evidence in an indivichsa’s
record, the case record should reflect the consideration of opinions from medical
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sources who are not ‘acceptable medical sources’ [antlhdagh there is a
distinction between what an adjudicator must consider and what the adjudicator
must explain in the disability determination or decision, the adjudicator gegnerall
should explain the weight given to opinions from these ‘other sources,’ or otherwise
ensure that the discussion of the evidence in the determination or decision allows a
claimant or a subsequent reviewer to follow the adjudicator’s reasoning, when such
opinions may have an effect on the outcome of the case.

SSR 0603p, 2006 WL 2329939, * 6.

Nurse Sweeney

The ALJ discussednd weighedNurse Sweenéy opinion,stating:

The undersigned accords partial weigh[t] to the opinion of nurse practitioner
Sweeney dated January 2, 2014 (exh. 6F; see also exh. 8F:%.Alhough Ms.
Sweeney was not an acceptable source for rendering a medical source statement,
she had been treating the claimant for six months as the time she rendered her
opinion (exh. 6F). Ms. Sweeney opined that the claimant would be off task more
thanfour days per month, up to 25% of the work day, tardy at least four days per
month, and have marked to extreme limitations in all areas of mental functioning
(exh. 6F p. 4). Furthermore, Ms. Sweeney opined that the claimant was not
employable. The undersigned notes that the issue of disability is resertied for
Commissioner. Ms. Sweeney'’s opinion is not consistent with her treatment notes.
For example, Ms. Sweeney indicated that “due to extreme moods relatedlia bipo
disorder, client is extremeljnhited in ability to handle normal work activities (i.e.
concentration, persistence, attention, schedule[)]” and due to his bipolar disorder
the claimant was “extremely limited in ability to behave appropriately with co
workers or general public[‘] [exh.F§. While Ms. Sweeney’s treatment notes
document the claimant's symptoms the day the opinion was rendered, the totality
of her records document that he did well with a prescribed course of treatment, and
declines were concurrent with noompliance (exh. 3F, 8F). Furthermore, that
decline was later attributed to difficulty with medication compliance (exhs..8F, p

7, 13F, p. 18).

Tr. 396. As correctly noted by the ALJ, Nurse Sweeney is not an acceptable medical source.
Thus, her opinions were not dted to deference under the treating physician rule. Nevertheless,
consistent with the regulations, the ALJ provided sufficient explanation for hmateto assign

only partial weight to her opinions. In doing so the ALJ recognized the existenteatnaent

relationship but foundnd explained that her extreme limitations were not consistent with

18 Exhibit 8, pp. 35 (Tr. 334336) is Nurse Sweeney’s March 3, 2014, Mental Status Questionnaire.
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treatment records reflecting that Gargano did well when he followed a prescoinese of
treatmentut declines were observed when Gargano was not amhplith taking his
medications.See e.9.371-371 (increased symptoms observed over past month related to
medication compliance issueshot taking medication due to work schedule); Tr. 726 (at time of
psychiatric hospitalization in May 2017, Gargano had not taken his medication for three
months). When weighing the evidencasihot improper for an ALJ’s to take into account a
claimant’s lack of compliance with prescribed medical treatm®8ae e.g., Biestek v. Commr. of
Soc. Se¢880 F.3d 778, 789 (6th Cir. 201d9rt. granted sub nom. Biestek v. BerryHi38

S.CT. 2677 (2018).

Gargano claimghatdiscouning a medical opinion because it is inconsistent with the
provider's own treatment records is error, arguing that by doing so the Aleinmssbly
substituted his lay opinion for that of the medical provider. However, the ALJ did natsebst
his judgment for that of a treating source. Rather, consistent with the iegsiléte ALJ
considered Nurse Sweeney’s opiniamsl assessdbie consstencyof her opinionswith the
record as whole, which included treatment recdetaonstrating improvement with a prescribed
course of treatmentSee e.q.Tr. 320-321, 600, 604, 606, 60&argano argues that the medical
records do not simply show that he did well with a prescribed course of medication or that
declines occurred with non-compliance. He contends that they also show repestddsepi
depression, mania, paranoia and hallatons. While it is correct that Gargano’s medical
treatment records document instances of the foregoing, the ALJ did not fail to consider
Gargano’s medical treatment history, including evidence documenting the fayegental
health issues and symptoms. Tr. 394-396. Thus, Gargano’s argument amounts to the request

that this Court consider the case de novo. Howdwvernot for this court to “try the caske
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novq nor resolve conflicts in evidence, nor decide questions of credibiléggrner, 745 F.2d at
387. Further, even if substantial evidence or indeed a preponderance of the evidence aupport
claimant’s position, a reviewing court cannot overturn the Commissioner’saetss long as
substantial evidence also supports the conclusion reached by the Join&$ 336 F.3d at 477.
Here, whileGarganadisagrees wh the ALJ’s weighing and consideration of the evidence,
Gargandas not shown that the ALJ’s finding tiNiirse Sweeney’extreme functional
limitations were inconsistent with medical records is unsupported by substaidence. Nor
has Gargano showvthat the ALJignored evidence or improperly relied on his own lay analysis
of the raw medical data. The ALJ weighed the opinion evidence in light of theenfitae
record

Additionally, as correctly observed by the ALJ, Nurse Sweeney’s opinion #rgao
was unemployable is an issue reserved to the CommissiSaerJohnson v. Comm’r of Soc.
Sec, 535 Fed. Appx. 498, 505 (6th Cir. 2013) (unpublished) (“If the treating physician . . .
submits an opinion on an issue reserved to the Commissi@oeh-as whether the claimant is
disabled, unable to work, the claimant’s RFC, or the application of vocational faftioes —
ALJ’s] decision need only explain the consideration given to the treating soapieisn.”)
(internal quotations and citationmdted). Thus, that opinion was not entitled to any particular
weight. Id. Gargano notes that Nurse Sweeney’s opinion also addressed his mental impairments
and functional limitations and thus suggests that discounting Nurse Sweeney’s opbaiosehiée
contained an opinion on an issue reserved to the Commissioner was error. Howeveneabk outli

and discussed above, the ALJ did not discount the opinion based solely @asoat
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Considering the foregoing, the Court finds that the ALJ’s analysis regardimgeiblet
assigned to Nurse Sweeney'’s is sufficient under the regulations and Gargand $laown that
the ALJ’s reasons are unsupported by substantial evidence.

Nurse Kauffman and Dr. Hunt

The ALJ discussed and weighed the opinion rendeyddunse Kauffman and Dr. Hunt,
stating

The undersigned accords partial weight to the April 2015 opinion of nurse
practitioner Kelley Kauffman, that was subsequently signed by Andrew Hunt,
M.D., (exh. 12F). They indicated that the claimant experiencednpi,
disorganization and delusions of power as part of his diagnosis of schizophrenia.
They indicate that the claimant had an unclear prognosis, maybe good, with
continued adherence to medication, but that his impairment lasted or was expected
to lastat least 12 months (exh. 12F). Consequently, they opined that the claimant
was seriously limited or unable to meet competitive standards in nearly albareas
functioning (exh. 12F). Lastly, they opined that the claimant would be off work
more than foudays per month, and would be -tdisk more than 25% of an eight
hour workday.

The undersigned notes that there is no evidence of Dr. Hunt ever treating the
claimant, orsigning off on treatment notes. Although Ms. Kauffman’s statement
that the claimant had been a patient at Centers for Families and Children for two
years at the time the decision was rendered, treatment notes suggest thdt she ha
just begun a treating relationship with the claimant in January 2015 (exh. 11F p. 3).
Prior to that point, Ms. Sweeney was the claimant’s nurse, anadétman had
treated the claimant on one occasion in June (exhs. 10Bgedyplicates at exh.

13F). Additionally, Ms. Kauffman'’s treatment notes in March 2015 indicated that
claimant’'s symptoms were well manageith medication, however the claimant
was struggling to remain compliant because of side effects including aarigty
heart burn (exh. 11F p. 7).

Tr. 396-397.

Like Nurse Sweeney, Nurse Kauffman is not an acceptable medical source. Also, as
indicated, in discounting the opinion of Nurse Kauffman and Dr. Hunt, consistent with the
regulations, the ALJ considered the extent of the treatment relationship, i.ecprbaeDr.

Hunt treating Gargano and evidence that Nurse Kauffman had only recendy stareat
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Gargano. Gargano does not contend that these findings are unsupported by the record. Rather
he argues that there is no evidence that Nurse Kauffmabramtunt did not have access to all
of Gargano’s medical records from the Center for Families and Children wheprépayed
their opinion. While they may have had access to all of Gargano’s recordsn&heganot
shown that it was impropéor the ALJto take into account the limited nature of the treatment
relationshigs) when weighing the opinion.

Gargano also takes issue with the ALJ’s decision to provide the most weight to the
opinion of the state agency examining psychologist, who revieweddsecovering a limited
period of time. The ALJ explained that great weight was assigned to the opiniorsttéhe
agency reviewing psychologist Dr. Rudy because the ALJ found her opinion to be consistent
with the record, which included evidence that Gargano did well when adhering ter@becks
course of medical treatment. Tr. 397. Although Dr. Rudy did not have an opportunity to review
the medical reards for the entire period at issue, the ALJ reviewed the entirety of the record
when weighing the evidence, including later dated treatment records anéino@dioon
evidence, and found Dr. Rudy’s opinion “consistent with the record.” Tr. 397. Accordingly, the
Court finds no reason to find that it was error for the ALJ to assign the most weelght
Rudy’s opinion. See McGrew v. Comm’r of Soc. $&d3 Fed. Appx. 26, 32 (6th Cir. 2009)
(indicating that an ALJ’s reliance upon state agency revieplrygicians’ opinions that were
outdated was not error where the ALJ considered the evidence that developed aftelatieei
of those opinions)ee also Pence v. Comm’r of Soc. S&@14 WL 1153704, *13 (N.D. Ohio
Mar. 20, 2014) (finding no error where the ALJ explained that weight was given toeading
physicians’ opinions because they were generally consistent with evideroef and where

the ALJ considered relevant evidence that was developed after the issuance thoes)opini
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Considering the foregoing, the Court finds that the ALJ did not err when weighing the
opinions rendered by Nurse Kauffman and Dr. Hunt and Gargano has not shown that she ALJ’
reasons are unsupported by substantial evidence.

Dr. Hill

The ALJ discussed and weighte opinion rendered by Dr. Hill, the consultative
examining psychologisstating:

The undersigned accords partial weight to Dr. Hill's October 2013 opinion (exh.
3F). Dr. Hill opined that the claimant appeared to understand, rememberignd car
out instructions based on his presentation during the interview. She indicated the
claimant appeared to be able to maintain attention, concentration persistence and
pace to perform simple and mudtiep tasks as evidenced by his presentation,
reported work, academic history and reported daily functioning. He could respond
appropriately to supervisors andworkers. Lastly, she opined that the claimant

“is likely limited in his ability to respond appropriately to work presswithin a

work setting based on hisport of paranoid ideation and other psychotic features
that appear to be currently medication controlled.” Dr. Hill qualified heriops

to state that if the claimant were noompliant with medication or experiencing a
manic episode he would be extrely limited in his abilities and functioning. The
undersigned accords Dr. Hill's opinion partial weight because she qualified her
opinion with statements based on a presentation that was not before her at the
evaluation. The statements appear to besdam the claimant’s reports of
functioning.

Tr. 397.
Contrary to Gargano’s contention, the ALJ’s finding that Dr. Hill's opinion was based on
Gargano’s subjective complaints was not pure speculaonexample, Dr. Hill stated “Based

on theclaimart’s reportof a current major depressive epistitigt are not better accounted for by

schizoaffective disorddris reporteddymptoms satisfy criteria fdripolar | disordermost recent
episode depressed, and is given the specifiers of severe with psyehtires due this report
of auditory and visual hallucinations . Tr. 283 (emphasis suppliedpind she stated, “The
claimant is likely limited in his ability to respond appropriately to work presswuithin a work

setting based on his report of paranoid ideation and other psychotic features thatodppear t
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currently medication controlled.” Tr. 285 (emphasis supplied). Furttnle Wwis

understandable that a physician will hear and relguijective statements from a patient, it is

not improper for an ALJ to take into account and discount an opinion founded primarily on a
claimant’s subjective statementSee Kepke v. Comm’r of Soc. $686 Fed. Appx. 625, 629

(6th Cir. 2016) (“Regardless of the inherent subjectivity in the field of psychatigctor

cannot simply report what his patient says and re-package it as an opinion.”). Adglitibeal

ALJ did not discount DrHill’'s opinion solely on the basis that it was based on subjective reports
from Gargano The ALJ found that DHill’s statements were qualified based on a presentation
that was not before her, e.g., Dr. Hill made statementsf tGa@rgano was nenompliant he

would be extremely limited bushe found that, based on his presentation during the interview,
Gargano ppeared less limited. Tr. 284-285. While Dr. Hill may have reviewed progress notes
from Children and Family Services, Gargano has not shown that it was error farkthe A
discount the opinion of a non-treating psychologist based on that opiniongorilifged andor

based on subjective reports.

Gargano also argues that the ALJ discussed the opinions of Nurses Sweeney and
Kauffman and Drs. Hunt and Hill in isolation without taking into account that the opiniars we
in agreement that Gargano’s dyito perform fulltime work due to his mental impairments was
much more limited than the RFQhe ALJ discussed the details of all the opinions and weighed
the opinion evidence. Tr. 396-397. Further, assuming arguendallttielimitations contained
in those opinions were more restrictive that the limitatiookided in the ALJ's RFGheALJ,
not a physician, is responsible fmssessing a claimant's RFGee20 C.F.R. § 404.4% (c);

Poe v.Comm'r of Soc. Se@B42 Fed. Appx. 149, 157 (6th Cir.2009). In formulating the RFC,

the ALJ weighed in the opinion evidence in light of the entirety of the record. Whilg@Ga
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disagrees with the ALJ’s decision and weighing of the evidence, he has not shovenugpbasi
which this mater should be reversed and remanded for further consideration or evaluation of the
evidence.
Considering the foregoing, the Court finds that reversal and remand is not whfoante
further analysis of the opinions of Drs. Hunt and Hill and Nurses Swesrtklauffman
VII. Conclusion

For the reasons set forth herein, the CAREIRMS the Commissioner’s decision.

Dated:February 27, 2019 /s/ Kathleen B. Burke

Kathleen B. Burke
United States Magistrate Judge
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