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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

BRUCE CROOM, CASE NO. 1:18 CV 0447

MAGISTRATE JUDGE
WILLIAM H. BAUGHMAN, JR.

Plaintiff,
V.

COMMISSIONER OF SOCIAL
SECURITY, MEMORANDUM OPINION &

ORDER

N N N N N N N N N N

Defendant.

Introduction
Before mé is an action by Bruce Croom undé? U.S.C. § 405(g) for judicial
review of the final decision of the CommissionéBocial Security dgying his application
for supplemental sedity income (“SSI")? The Commissioner has answetread filed

the transcript of the administrative recérdUnder my initiat and procedurélorders, the

1ECF No. 16. The parties have cortserto my exercise of jurisdiction.
2 ECF No. 1.

3ECF No. 12.

4 ECF No. 13.

>ECF No. 7.

¢ ECF No. 15.

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohndce/1:2018cv00447/240658/
https://docs.justia.com/cases/federal/district-courts/ohio/ohndce/1:2018cv00447/240658/25/
https://dockets.justia.com/

parties have briefed their positidnand filed supplemental chdttand the fact sheét.
They have participated in a telephonic oral argurtent.

Facts
A. Background facts and decision ofthe Administrative Law Judge (“ALJ")

Croom, who was 44 years olt the time of the hearing, had a 12th grade
education!®> His past relevant work experience included: breakfast manager at
McDonald’s; assistant manager of a bankesaerson; head teller; and self-employed
contractor

The Administrative Law Judge (“ALJ"), wheslecision became the final decision
of the Commissioner, found that Croom haglese impairments consisting of: chronic
systolic heart failure secondary to nookiemic dilated cardiomyopathy; essential
hypertension; hyperlipidemia; histy of CVA in 2M08; and obesity*

The ALJ found Croom had the residual ftianal capacity (“RFC”) for sedentary

work as defined in the regulatis, with additional limitations> The ALJ decided that

"ECF No. 20 (Croom’s brief); BENo. 22 (Commissioner’s brief).

8 ECF No. 20, Attachment 1 (Croontharts); ECF No. 22, Attachment 1
(Commissioner’s charts).

9 ECF No. 19 (Croom’s fact sheet).

10ECF No. 24.

11 ECF No. 19.

12d,

13d.

4 ECF No. 13, Transcript (“Tr.”) at 13.

151d. at 14.



this residual functional capacity precldd€room from performing his past relevant
work 16
Based on the testimony of the vocatioeapert (“VE”) at the hearing, the ALJ
determined that a significant number of jelxssted nationally that Croom could perfofm.
The ALJ, therefore, foun@room not under a disabilify.
B. Issue on judicial review
Croom asks for reversal of the Commissitséeecision on the ground that it does
not have the support of substal evidence in th administrative record. Specifically,
Croom presents the following issue for judicial review:
. Whether the ALJ’s finding that Croom retains the RFC for sedentary
work lacks substantiaevidence because €hALJ failed to give
sufficient evidentiary weight tdhe opinions of the treating and

examining physicians whapined that Croom is NYHR Functional
Class: Ill.

For the reasons set forth below, I find thied ALJ’s no disabilityfinding must be
reversed and this matter remanded for furdithministrative proceedings consistent with

this opinion.

161d. at 19.
171d. at 20.
1B|d. at 21.

19 This acronym stands for New YorkeHirt Association. ECF No. 20 at 4.
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Analysis
A. Applicable legal principles
1. Substantial evidence
The Sixth Circuit irBuxton v. Haltereemphasized the standard of review
applicable to decisions tiie ALJs in disability cases:

Congress has provided for federaud review of Social Security
administrative decisions. Howavethe scope of review is limited
under 42 U.S.C. 8§ 405(g): “The fimgjs of the Secretary as to any
fact, if supported by substantial evidenshall be conclusive. .. .” In
other words, on review of the Commissioner’s decision that claimant
is not totally disabledavithin the meaning of # Social Security Act,

the only issue reviewable by thi®urt is whether the decision is
supported by substantial eviden@ubstantial evidence is “more
than a mere scintilla. It means such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.”

The findings of the Commissioner are not subject to reversal merely
because there exists ihe record substantigvidence to support a
different conclusion. Thiss so because therg a “zone of choice”
within which the Commissioner caact, without the fear of court
interferences?

Viewed in the context dd jury trial, all that is necessay affirm is that reasonable minds
could reach different conclusions on the ewide. If such is the case, the Commissioner
survives “a directed verdict” and wifs. The court may not diurb the Commissioner’s

findings, even if the preponderanuithe evidence favs the claimant?

20 Buxton v. Halter246 F.3d 762, 772-73 (6@ir. 2001) (citations omitted).
2! LeMaster v. Sec'y of Health & Human Sep@&82 F.2d 839, 840 (6th Cir. 1986);
Tucker v. Comm’r of Soc. Sehblo. 3:06CV403, 2008 WL 3893, at *1 (S.D. Ohio Feb.
12, 2008).
22 Rogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. 2007).
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I will review the findings of the ALJ assue here consistent with that deferential
standard.
2. Treating physician rule and good reasons requirement

The Sixth Circuit inGayheart v. Commissioner of Social Secétitgmphasized
that the regulations require two distinct aisals in evaluating the opinions of treating
sources? TheGayheartdecision directed that the ALJ stiirst determie if the opinion
must receive controlling weiglas well-supported by clirat and laboratgr techniques
and as not inconsistent with otheridence in the admistrative record® If the ALJ
decides not to give the opinion controlling glat, then a rebuttable presumption exists that
the treating physician’s opinishould receive great defererf€e. This presumption may
be rebutted by application ofétiactors set forth in 20 CR. 88 416.927(c)(2)(i)-(ii), (3)-
(6).2” The Court cautioned against collapsihgse two distinct analyses into dfie.

Despite the seemingly clear mandat&af/heart the Sixth Circuit in later decisions
has adopted an approach thatmés these two separate analy8ebe merged into one so
long as the ALJ states “good reasons” fa theight assigned, applying the regulatory

factors governing each analytical st€p Also, despite the reality that a unified statement

23Gayheart v. Comm’r of Soc. Se£10 F.3d 365 (6th Cir. 2013).

241d. at 375-76.

251d. at 376.

26 Rogers 486 F.3d at 242.

2" Gayheart 710 F.3d at 376.

281d.

E.g., Biestek v. Comm’r of Soc. S&80 F.3d 778, 785 (6th Cir. 2017).
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of these “good reasons” greatly enbas meaningful judicial revie®,some authority
exists for looking outde the unified statement for analy®f the weight assigned to a
treating source’s opinioft. Going beyond the reasons statethe unified statement takes
the Court in the hazy gragrea where the sirens ofe novoreview andpost hoc
rationalization reside. A reviamg district court must avoidoth. An ALJ cannot avoid
reversal by merely citing exhibits in thecoed that might support her findings without
discussing the content of thasehibits and explaining howahcontent provides suppdtt.
Nor can counsel for the Commissioner sadeeision from reversal by citing to evidence
in the record not cited and eguately discussed by the A#J. It is for the ALJ, not the
court or Commissioner’s counsel, to “buildiayical bridge from the evidence to the
conclusion.®* “Put simply, . . . there must be soreffort . . . to explain why it is the
treating physician’s conclusion thgéts the short end of the stick.”

The failure of an ALJ to follow the procerhl rules for assigning weight to the

opinions of treating sources and the giving of good reason for the weight assigned denotes

30Smith v. Comm’r of Soc. Seblo. 5:13cv870, 214WL1944247, at **7-8 (N.D. Ohio
May 14, 2014).
31See, e.g., Heston v. Comm’r of Soc. S5 F.3d 528 (6th Cir. 2001).
32 Smith v. Comm’r of Soc. Seblo. 5:13 CV 870, 2104 WIL944247, at *7 (N.D. Ohio
May 14, 2014).
33Sharp v. Comm’r of Soc. Sgblo. 1:14-cv-523, 2015 WL5315251 (S.D. Ohio June 4,
2015) (citingKeeton v. Comm’r of Soc. Se683 F. App’x 515524 (6th Cir. 2014)),
report and recommendation adopted2afi5 WL 3952331 (S.D. Ohio June 29, 2015).
34Hale v. Colvin No. 3:13cv182, 2014 WB68124, at *8 (S.D. Qb March 5, 2014).
3 Friendv. Comm’r of Soc. Se@75 F. App’x 543, 552 (6th Cir. 2010).
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a lack of substantial evidenegen if the decision of the ALJ may be justified based on the
record3® The Commissioner’post hocarguments on judicial review are immate#fal.

The Sixth Circuit has identiftecertain breaches of th&ilsonrules as grounds for
reversal and remand, including:

. the failure to mention and consider the opinion of a treating sétirce;

. the rejection or discounting of the ight of a treating source without
assigning weight?

. the failure to explain he the opinion of a source properly considered
as a treating source is weighée ( treating v. examining)} and

J the elevation of the opinion of anexamining source over that of a
treating source if the nonexaminirgpurce has not reviewed the
opinion of the treating sourceé.

The Sixth Circuit court expressed skeine as to the Commissioner’'s argument

that the error should be viewad harmless since substantiabewce exists to support the
ultimate finding** Specifically,Blakley v. Commissioner of Social Secdfityoncluded

that “even if we were to agree that subsisd evidence supporthe ALJ’s weighing of

each of these doctors’ opinions, subsil evidence alom does not excuse

36 Blakley v. Comm’r of Soc. Seb81 F.3d 399, 407 (6th Cir. 2009).

3"Wooten v. AstruyeNo. 1:09-cv-981, 201WL 184147, at *8 (N.DOhio Jan. 14, 2010).
38 Blakley, 581 F.3d at 407-08.

391d. at 408.

401d.

411d. at 409.

421d. at 409-10.

431d. at 399.



non-compliance with 20 C.F.R.404.1527(c)(2) as harmless errét.” Harmless error
sufficient to excuse thiereach of the treating source ruldyoexists if theopinion it issues
is so patently deficient de make it incredible, if th€ommissioner implitly adopts the
source’s opinion or makes findings consisteithwt, or if the goal of the treating source
regulation is satisfied despite non-compliafice.
B. Application of legal principles

This is yet another treating source cas€rooms’s treating cardiologist, Dr.
Mountis, gave opinions in 26, 2016, and 201ikgarding the degree of his limitations
under the NYHA Functional Classification systerim January of 2015, she classified him
as Class Il, Stage Iff. In October of 2018, and again in 208 and 2017? however,
she opined that he was Class lll, Stage Class Il represents “marked limitation of
physical activity. Comfortable at restLess than ordinary activity causes fatigue,
palpitation, or dyspnea&? Stage C is defined as “objedievidence of moderately severe
cardiovascular disease. Marked limitatioractivity due to symptas, even during less-

than-ordinary activity. Comfortable only at rest.”

441d. at 410.

45 Cole v. Astrug661 F.3d 931, 940 (6th Cir. 2011).

46 Tr. at 236.

471d. at 355.

481d. at 449.

491d. at 467.

50 AM. HEART AsS N, Classes of Heart Failurenttp://www.heart.org/en/health-
topics/heart-failure/what-is-hdd@ilure/classes-of-heart-failuast visited Nov. 27,
2018).

51d.




The ALJ acknowledged only t#015 opinion in his decisiott,and assigned no
weight to any opinion of Dr. Mountis.

There is no question that Dr. Mountis igr@ating source or #t her four opinions
based on the NYHA classificati constitute an assessment baftseverity ad of degree
of limitation. Counsel for the Commissionergheitly acknowledgedhis by arguing that
these failures by the ALJ cdnate harmless error as fieed in cases such &ole v.
Astrue®

The ALJ’s failure to acknowledge two @r. Mountis’s opinions and to assign
weight to any of heopinions constituteper seviolations of thetreating source rul#.
The Commissioner argues harmless error bedhes&lLJ either impligly adopted the Dr.
Mountis’s opinions or made finadgs consistent with them. Beven with the adoption of
a sedentary RFC, this would not compensatéhi® marked limitations physical activity
called for by the NYHA Class Ill, Stage C classificattén.n this regard, the VE testified
that there would not be a sifjoant number of jobs in the national economy Croom could
perform if he could not sustain angkt-hour work day, five days a week. Had Dr.
Mountis’s opinions recged controlling or substantial wght, the ALJ would then have

been required to find an absence of a sigafimumber of jobs in the national economy

52Ty, at 16.
53661 F.36 931.
54 Blakely, 581 F.3d at 407-08.
5 See Rawlings v. ColvitNo. 3:14cv00159, 201%/L 3970608, at *1S.D. Ohio June
30, 2015)report and recommendation adopteda®i5 WL 4940821 (July 20, 2015).
5 Tr. at 55-56.
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that Croom could perform or &ast made an attempt toegtion the VE about jobs that
Croom could have done withis NYHA classification.

The ALJ erred in failing to acknowleddwo of Dr. Mountis’s opinions and failing
to weigh any of her opinions, and these ervegse not harmless. Tdmatter is reversed
and remanded for further administrative proceedings consisitmnthig opinion.

Conclusion

The finding of the Commissioner that Crodrad no disability lacks substantial
evidence. Accordingly, thdecision of the Commissionéenying Croom supplemental
security income is reverseghd remanded for further administrative proceedings. On
remand, the ALJ must properly analyze aveigh Dr. Mountis’s omiions, including the
NYHA classifications assigned to Cmog and their impact on the RFC.

IT IS SO ORDERED.

Dated: November 29, 2018 WWilliam H. Baughman, Jr.
United States Magistrate Judge
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