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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
Advance Wire Forming, Inc., et al., Case N0.1:18cv723
Plaintiff s,

-VS- JUDGE PAMELA A. BARKER

Jeffrey Stein, et al.,
MEMORANDUM OPINION AND
Defendant ORDER

Currently pending are the following Motions: (1) Defendal#ffrey Stein and Plasti@and
Products Marketing, LLC’s Motion for Summary Judgment on Plaintiffs’ Complaint (Doc. Ng. 151
(2) Defendants’ Motion for Summary Judgment on their Counterclaim (Doc. No. 152); aihe (3)
Motion of Plaintiffs Advance Wire Forming, Inc., Advanced Industries Group, LLC, and AIG
Holdings, LLC for Summary Judgment on the Counterclaim and Partial Summary Judgmehg¢as to t
Complaint (Doc. No. 153.Briefs in Opposition were filed on March 2, 2020, &eplies were filed
on March 16, 2020. (Doc. Nos. 155, 156, 157, 158, 159, 160.)

For the following reasons, Defendants’ Motion for Summary Judgment on the Complaint is
GRANTED IN PART and DENIED IN PART Defendants’ Motion for Summary Judgment on the
Counterclaim iDENIED. Plaintiffs’ Motion for PartialSummary Judgment on the Complaint is
DENIED, and their Motion for Summary Judgment on the CounterclaiDiNSIED.
l. Facts

Prior to June 2016, Defendant Jeffrey Stein and Plaipaifies Williams were each 509

(=]

owners of Defendants Advance Wire Forming, Inc. (*AWF”), Advanced Industries Group, LLC

(“Industries”), and AIG Holdings, LLC (“Holdings”). (Deposition of Jeffrey Steim¢DNo. 1331)
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at Tr. 56, 8) AWF, Industries, and Holdings are located at 3636 We8tSiBeet in Cleveland,

Ohio. (April 10, 2019 Deposition of James Williams (Doc. No. 135-1) at Fr. 4.)

According to Plaintiffs, AWF manufactures wire, tubing, and plastic products, inglud
point-of-purchase (“POP”) displays, wire form products, and plastic components afnusog
units  (Williams Depo.(Doc. No. 1351) at Tr. 12 Stein Depo. at-8.) Defendant Stein was the
President of AWF. (Stein Depo. at Tr. 7.) He was responsible for salé®timgyand production,
and made albf AWF's operating and financial decisiongld. at Tr. #8.) See alsdVilliams Aff.
(Doc. No. 15846) at 1 4.

Industries is a manufacturer of metal products, POP displays and fixtures,quagtienents,
and plastic merchandising units. (Williams Aff. at J] 8ee alsdVilliams Depo.(Doc. No. 1351)
at Tr. 1011. Plaintiff Williams made all the operating and financial decisions for Indsstrie
(Williams Aff. at § 4; Williams Depo(Doc. No. 1351) at Tr. 2621.) AIG Holdings owns the real

property on which AWF and Industries are located. (Stein Depo. at Tr. 6.)

In June and early July 2015, Stein sent several emails expressing concern regardiag AWF

financial condition. (Doc. Nos. 188 15310.) In one of these emailsowever,Steinnoted that

! The Court notes that, although Plaintiffs cite extensively to deposition testimmnynfrmerous witnesses, they fail td
attach excerpts from said testimony to their summary judgment briefingdd\Rlaintiffs direct this Court’s attention to
the specit document numbers for any of the numerous depositions that are ditesl.is problematic because thq
depositions in this matter were filed multiple times. For example, there arsdparate docket entries for Plaintiff
Williams’ deposition and seveseparate docket entries for AWF ViBeeside of Sales James Monroe’s deposition. (Dd
Nos. 91, 106, 135, 143, 94, 95, 103, 107, 138, 140, 144.) None of these docket entrieshedicdts of the depositigns
making it unclear whether the filings are duplicative or represent depositions ffererti dates. In fact, Williams and
Monroe were each deposed on two separate dates. Plaintiffs’ citations sam&illind Monroe’s testimony, however
fail to in any way indicate the specific deposition senipts cited, either by the date of the deposition or by documgnt
number. At a bare minimum, counsel should endeavor to cite supporting materi&l awsayg that the Court can easily
locate it. Plaintiffs’ counsel failed entirely in this regard. miéfs are hereby advised that, in any future filings before
this Court, they must (1) clearly and precisely identify the location of supportingiah@tethe record, and (2) file
excerpts of any deposition testimony cited. Failure to do so may result in ars@adgrontatriking all noncompliant
filings.
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AWF had “added plastic fabricating to our capabilities and are starting to get ocaersldéinz and

International Delight.” (Doc. No. 158 at PagelD# 6565.) He was “not sure how much additiopal

revenue it will generate for the company” but was hop#fat plastic fabrication work‘could
possibly be our salvation with new sales of around $500,000.) (

In July 2015 however,Stein came intdPlaintiff Williams’ office and said “I'm done. I'm
shutting down[AWF].” (Williams Aff. at § 5; James Monroe Aff. (Doc. No. 158) at | 3.)
According to Williams andames Monroe (Vice President of Sales for AWF and IndustBes))
indicated that AWF had lost a major customer worth $800,00 to $1,000,000 in annual billing
sales. (Williams Aff. at  7; Monroe Aff. at § 5.) Stein also allegedly told Williardvonroe that
“the stress over the dire financial condition of [AWF] and his cancer was too much ftr handle
and that he wanted out of all companies so that he could retire.” (WilliamatAff8; Monroe Aff.
at 1 6.) Williams avers that Stein “looked very pale, weak, sick and stressedwillidn{s Aff. at
18)

Williams reviewed the ch&book for AWF and saw a balance of $7,080d themreviewed
payables which totaled over $400,000. (Williams Aff. at § 5.)sttesequentlynade a bridge loan
of $100,000 from Industries to AWF to cover payroll and other payallles.at 1 6.) Shortly
thereafter, on July 15, 2015, Williamsade a written settlement offer to Stein to buy him out of AW
and Industries. I4. at  9.) According to Williams, Stein first indicated that “although he wanted (¢
and wanted to retire, he wanted to think about it and consider working for Industries and AW
paid employee or consultant.ld() Later that day, howevestein allegedly indicated that he wante

to be bought out so that he could retire and move to Floridaat(f 10.)
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During this same genartime periodSteinwas working with a plastics broker named Jose
Winiarski® to producea large order of fabricated plastic racks #ocustomecalled International
Delight. (Deposition of Joseph Winiarski (Doc. No. 1Bpat Tr. 2834.) Winiarskitestified that he
designed this product, alkdat AWF was supposed to manufacturarid deliver it to International
Delight (Id. at Tr. 3132.) OnJuly 15, 2015, Stein sent an email to Joseph Winiarsyesting
that he submit a purchase order for this project. (Doc. No. 153SER Jals®WiniarskiDepo.at Tr.
28-34. According to Williams and Monroe, AWF’s ability to successffillythis order was heavily
dependent on Stein’s knowledge of the manufacturing procettsd@pecific prduct SeeWilliams
Depo. (Doc. No. 135-13t Tr.26-28.

The following day, however, Stein did not come to work. On July 17, 2015, Stein exeq
a Power of Attorney, authaing his son, Michael Stein, to make decisimrshim concerning his
real andoersonaproperty. (Doc. No. 1533.) On July 18, 2015, Defendant Stein presentéieto
emergency roomwith complaints of depression, anxiety, difficulty concentrating, feelings
hopelessness, and suicidal ideation. (Doc. No-1¥bB He wassubsequenthyadmitted to the
psychiatric division of Lutheran Hospital and treated with counseling and medication. N&sc

153416, 15318.) Stein was discharged on July 24, 2015 with diagnoses of generalized ai

2 Winisarski testified that he had been “doing business” with AWF through DefendanfrSte approximately 2009
to 2015. (Deposition of Joseph Winiarski (Doc. No.-132at Tr. 71.) He explained that, in 2002 or 2003, he was hi
as a sales engineer/national sales representative for a plastics company caltsd8PRrstilucts Marketing.ld. at Tr.

12-14.) This company was located in Florida and owned by Lynne Boykir). {n 2008 or 209, while still employed
by Ms Boykin, Winiarski formed his own company, Convenience Packaging Alliance LLC. (JCHA. at Tr. 1923.)

CPA sold plastic, wire, and wood products that Ms. Boykin did not want to k). Winiarski testified that AWmas

one of CPA’s primary customersld(at Tr. 24.) Ms. Boykin terminated Winiarski's employment in March 2015,
he continued to operate CPAld.(at Tr. 15, 25.) Winiarski testified that, in approximately April or May 2015, St
reached out toim because he wanted Winiarski to come work directly for AWKI. &t Tr. 2728.) Winiarski
subsequently had a telephone call with Stein and Williams; however, he wasened affposition.Id. at Tr. 3537.)
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disorder, mood disorder, and major depressive disorder, single episode, severe without psychot

symptoms. (Doc. No. 151-8.)
While Defendant Stein was in the hospital, Michael Stein came to the offices of AdNEdio

his father’s email and make sure “nothing was slipping through the cracks.” (DepositiochaeMi

Stein (Doc. No. 1311) at Tr. 1719.) Michael spoke with Williams and Monroe and advised the

that Defendant Stein was “sick and in the hospitddd’ gt Tr. 21.) Sometime latefMichaelreturned

to AWF and took possession of a prototype for a cooler that his father had been develdpisg.for

(Id. at Tr. 87.) See alsaMonroe Aff. at § 13. When asked why he did this, Michael explained: “

3

My

father had been tinkering with things in and out of the house for 30 plus years. | got him somiethin

else to tinker with.” M. Stein Depo. at Tr. 8y
Stein never returned to work at AWF, Industriedoldings. Williams and Monroe testified

that,due in parto Stein’sabsenceé,the large plastics order for International Delight was a compl

failure. Williams Depo.(Doc. No. 1351) at Tr. 2627.) Williams explained that he “had nog

experience in manufacturing the product” and, although they tiddl the order they “failed

miserably.* (Id. at Tr. B-27.) Monroe also testified that, in August 2015, they lost an “ab$iglute

ete

3 Williams testified that AWF's ability tsuccessfully produce the order was also negatively impacted by the departure

of Rod Miller, AWF’s Production Supervisor. (Williams Depo. (Doc. No.-13%at Tr. 2729.) Mr. Miller left AWF
approximately three weeks after Defendant Stein was admittkd twspital. (Deposition of Rod Miller (Doc. No. 130
1) at Tr. 57.)

4 As James Monroe explained: “In 2015 ... we were processing an order faxiayztely $70,000 that was a plastig
order that came from Joe Winiarski to [AWF] and we were in the process ofifglfiiat order. Unfortunately we
weren't able to do so because Jeff [Stein] and Rod Miller left . . . and we didwvethe expertise nor the knowledg
to complete that order. We did the best we could with the information we hachipedsit. Half of it came back. We
fixed it. We reshipped it, which was all at our cost, which | couldn’t even speculate arsthod that.” (April 17, 2019
Depasition of James Monro@oc. No. 1401) at Tr. 2425.) Winiarski testified similarly, ating “It was a sh** circus.

Falling apart. | mean, the displays got more travel time there and back. Cigsteene getting pissed at me, telling me

no more orders. It was a disaster. Total disaster.” (Winiarski Depo. &.Jr. 8
5
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massive opportunity” to sell to United Dairy Farmer and Speedway because Steiot\agailable
to assist in responding to a pricing request. (April 17, 2019 Deposition of James Monroe (Do
140-1) at Tr. 109.)

Williams or Monroe did not see @peakdirectly with Defendant Stein until March 2016
when the parties engaged in formal mediation proceed(Wgdliams Aff. at J 11; Monroe Affat
8.) Rather, letween the date Stein left AWF in July 2015 and March 2016, Williams’ and Monr
communications regarding AWF and a poteniiay/-outof Defendant Steis interestswere with
Stein’sson,Michael. (Williams Aff. at  12MonroeAff. at 1 9) Specifically,Williams aversthat
he and Monroe had numerous contacts with Michael in July and August 2015 “via telephone
and in person regarding Jeff Stein’s exit plan.” (Williams Aff. at § 12.) Both Widiand Monroe
statethat, during these communications, Michael represented that his father “wasedtiast,
suicidal, was suffering from a nervous breakdown.” (Williams Aff. at § 15; Monroe $Aff.18.)

Michael also allegedljold themthat Defendant Stein wanted to retirelanove to Florida, and that

“his father was too concerned about his physical and mentabeiely and was in no shape to eve

work again.” (Williams Aff. at § 15, 18.5ee alsdvionroe Aff. at T 15.

In October 2015, however, Stein “started feeling better” and began to explore othesbu
opportunities. (Stein Depo. at Tr. 126.) Specifically, Stein began evaluating a nurdiféerehnt
types of companies to possibly purchase, including pharmacies, food service equipmentesym
and online retadrs.(Doc. No. 15111.) Notably, Winiarski testified that, in November 201Stein
called him “out of the blue” and said “Hey, I'm opening a new plastics company. | want you to
for me.” (Winiarski Depo. at Tr. 37, 92, 93Winiarski stated that 8in told him “I've got plenty of

money. It's not going to be an issue.ld.(at Tr. 92.) When asked why he left AWF so sudden
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Stein allegedly said that “he was getting f***ed by his partners and he needed to get the hell

out.

(Id. at Tr. 93.) In degoosition, Stein denied that this conversation occurred, insisting that he “wag not

capable of doing anything in November of 2015.” (Stein Depo. at Tr. 89-90, 126.)

After this alleged conversation, Winiarskimediatelycontacted Williamsand Monroe and
told them what Stein allegedly said. (Winiarski Depo. at Tr. 95.) Williams then advisatonrey,
Joseph Burke, who confronted Stein’s counisatry Crystal. (Williams Aff. at I 20.)Crystal later
forwarded Burke an email from Stein, which stated (among other things) as follows:

| am also very upset and disturbed by the conversation you had with Joe Burke

regarding Joe Winiarski. | want to be very clear on this point and you are welcome to

share this with Joe Burke if you wish: At no point sinbedame ill and gave Michael
power of attorney have | had any contact directly or indirectly with Joe Winiarski. |
have had zero contact with him or with any customers or vendors of AIG or since that
time. Further, | have absolutely no desire or intentgo into business with Joe

Winiarski. It disturbes [sic] me that any such action was claimed.

(Doc. No. 153-23.)

In January 2016, Stein reached out for information regarding Plastics & Productsimdarket

LLC, a Florida company owned by Lynne Boykifnereinafter referred to as “Boykin
Manufacturing”)® (Stein Depo. at Tr. 13, 15.) Specifically, in early January 2016, Staetacted
the broker representing Boykinaviufacturingand stated, “I am currently in the process of selliy
my interest in tv@ companies in the area and am looking for opportunities such as this in Flg
This might be a good fit for me.[Doc. No. 15324.) Stein returned an executed +thsclosure

agreementafter which the brokesen Stein financiainformation regarding Boykin Manufacturing

5 As discussethfra, when Ms. Boykin operated this company, it was called Plastics & Products Markafiegit was
acquired by Defendant Stein, he operated it under the Réamgs and Products Marketing, LLCPPM”), which is a
named Defendant in the instant action. For ease of reference, the Couffewtth the company owned by Ms. Boykin
as “Boykin Manufacturing” and will refer to the company later owned by Defendant&&tPM.
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(Doc. Nos. 153-24, 153-26.)On January 19, 2016, Stein had a telephone conference with L

Boykin. (Stein Depo. at Tr. 1®eposition of Lynne Boykin (Doc. No. 129-1) at Tr. 120-121.)

ynn

On January 22, 2016, Stein, through counsel, made a demand for mediation and arbitration |

discuss a buyut of his interests in AWF, Industries, addldings. The partiesand their counsel
engaged in formal mediation proceedings on March 18 and 23, 2016. (Doc. N2D.15% the
conclusion of the March 23, 2016 mediation, the parties reached an agreement and exeuoited {
form” Settlement Agreemeirfhereinafter referred to as “the March 2016 Agreemenfd.) This
Agreement contasprovisions for a monetary paymdrom Williams to Stein in exchange for Steip
“surrendering his units in [AWF], Industries, and Holdings,” as well as releaséidentiality and
non-disparagement provisiondd.j In addition, the March 2016 Agreement provides as follows
8. COVENANT NOT TO COMPETE

Stein shall not compete, directly or indirectly, with Wire, Industries, or
Holdings for a period of five (5) years from the date of this Agreement.

9. COOLER PROTOTYPE
Stein will use his best efforts to locate a certain cooler pro¢otyut does not
represent that it is in his possession. If he locates it, he will return it to
Williams.
(Id. at PagelD# 6665.)

Between March and June 2016, the parties, through counsel, exchanged drafts of a

Settlement Agreemefit.During this time period, Defendant Stein continued to pursue his intere

6 During this timeperiod, Huntington Bank advised Williams that it could not release DefendamtaStaiguarantor on
certain company loans based on the current financial performance of AWF,iegjustd Holdings. (Doc. No. 152.)
Williams testified (and Stein does note dispute) that Williams thereafter pa8tedffs Huntington Bank loans, in the
amount of $220,000. (April 10, 2019 Williams Depo. (Doc. No.-1B&t Tr. 47; Aug. 9, 2019 Williams Depo. (Doc
No. 1431) at Tr. 15.)
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purchasing Boykin Manufacturing. (Doc. Nos. 1538 15334.) On May 29, 2016, Stein and Boykir
signed a formal Letter of Intent for the purchase saleof Boykin Manufacturing. (Doc. No. 153
34.) Williams and Monroe testified that they were not aware that he was pursuing any $u
opportunities, believing that he intended to retire for health reasons. (Williams DepoN® 135
1) at Tr. 143-144; Monroe Depo. (Doc. No. 1#¥0at Tr. 6971.)

Onre month later, on June72 2016, Stein and Plaintiffs executed a formal (1) Settlem
Agreement and Mutual Release, and (2) Mommpetition Agreement. (Doc. Nos. 153-36, 113}
In the former, Stein agreed to assign, transfer, and sell all of his sharesHnIAdstries, and
Holdings, in exchange for a monetary payment from Plaintiffs. (Doc. No3&5& 11 1, 2.) In
addition,the June 2016 Settlement Agreement contained mutual release prowasionsll as the
following specific provisions relevant to the instant matter:

10.  The parties hereby agree that all proprietary property of the respectis parti

including trade secrets, customer lists, customer files, pricing and salesugpteers

information, any financial information shall be kept confidential and shall not be
shared with anyone not a party to this Agreement unless so ordered by a court of law.

*kk

15.  Stein will utilize his best efforts to locate and return a cooler prototype to the
parties.

*kk

19.  This Agreement contains the entire understanding of the parties with regard t
the subject matter of this Agreement and supersedes all prior agreements. ***

(Id. at 11 10, 15, 19.)
In relevant part, the Non-Competition Agreement provatebllows:
2.3 Agreements of Stein Stein covenants that during the NGampetition
Period, Steirwill hold in confidence the proprietary information of Company and will

not disclose it to any third party except with the specific prior written coroefe
Company. None of the foregoing obligations and restrictions applies to any part of
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the proprietary information that Stein demonstrates was or became geneitdlyl@ava
to the public other than as a result of a disclosure by Stein.

*k%k

3.2 Covenants of Stein Stein covenants that he will not, directly or indirectly
whether or not for consideration, during the Noncompetition Period:

(@) (i) operate, control, advise, be engaged by, perform any consulting
services for, invest in or otherwise become associated in any capacity with,
any business, company, partnership, organization, proprietorship, or
other entity, who or which, at any time during the Noncompetition
Period, conducts the Business in any manner within a thirty (8 mile radius

of either the real property located at 3636 West 58th Street, Cleveland,
Ohio, or (ii) engage in any practice the purpose of which is to evade the
provisions of this covenant

(b) (i) solicit, induce or attempt to solicit or irmu any employee of
Company to terminate his or her relationship with Company; (b) induce or
attempt to induce any supplier, contractor or customer of Company to terminate
or adversely change its relationship with Company; or (c) employ any person
who was an employee of Company until six (6) months after such individual's
employment relationship with Company has been terminated.

(Doc. No. 15337) (emphasis added). The N@ompetition Agreement defines the term “th

[

Business” as follows: ‘Business—means the sale of commercial wirgld. at PagelD# 6687.)n
addition, it provides that the “Ne@ompetition Period” is five years from the execution of the
agreement. Id.) Lastly, the NorCompetition contains an integration clause, providing thatig[t]h

Agreement . . . contains the entire understanding between the parties withteespestibject matter

~—+

hereof and other agreements or understandings, oral or written, between the partewittere
respect to the subject matter hereold. at Pagib# 6690.)

At some point thereafter, Stein formed Defend@AM in Florida. (Stein Depo. at Tr. 19
20.) OnJaruary 31, 2017, Defendant PPM and Boykin Manufacturing executed an Asset Purchase

Agreement for the purchase and sale of the assets of Boykin Manufacturing ld&iies B Products

10
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Marketing. (Doc. No. 1530.) Stein testified that Defendant PPM sells a wide variety of plas
products, including through its Amazon online store. (Stein Depo. at 26,263.) It does not,
however sell anywire products. Ifl. atTr. 51-53.)

Plaintiffs subsequently became aware that Stein was ope¢ifegndantPPM and ®ased
making monthly installmentpaymentsunder the June 2016 Settlement and d@@mpetition
Agreements after January 201&tein Aff. (Doc. No. 152) at 1 3.)In April 2018, Defendants sold
a plastic condiment organizer directly to Plaintiff Williams at the address for AvdEstries, and
Holdings. (Stein Depo. at Tr. 900; Doc. No15341.) In October 201&laintiffs discovered that
Defendantssold adiff erentplastic condiment organizer to an individual in Cleveland, within-a 3
mile radius of Plaintiffs’ property. (Stein Depo. at Tr-8B Doc. No. 15342.) Steinacknowledgéd
in deposition that AWF also manufactured this particplasticproduct. (Stein Depo. at Tr. 38..)

Plaintiffs filed the instant lawsuit February 2018. (Doc. No:-1l) Plaintiffs claim (and
Defendants do not dispute) that, at some point thereafter, Defendant Stein returcedl¢he
prototype that his son Michael had taken from AWF in July or August 2015.

Il. Procedural Background

On February 23, 2018, Plaintiffs AWF, Industries, Holdings, and Williams (hereing
referred to collectively as “Plaintiffs”) filed a Complaint against DefendéinhSn the Cuyahoga
Courty Court of Common Pleas, alleging numerous dtateclaims arising out the alleged breac
of the parties’ Settlementand NonCompetition Agreemest (Doc. No. 11.) Defendant Stein
removed the action to this Court on March 29, 2018 on the basis ofaterdjversity of citizenship.

(Doc. No. 1))
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A flurry of motions followed. On April 5, 2018, Defendant Stein filed Motions to Dismi
andto Seal. (Doc. Nos. 3, 4.) Plaintiffs filed a Motion to Enforce Forum SelectioneCéanasfor
Remand, which Defendant opposed. (Doc. Nos. 6, 7, 9.) On October 18, 20%&digeed District
Judge Christopher Boyko denied Plaintiffs’ Motion to Enforce Forum Selection Clause an
Remand. (Doc. No. 14.) Judge Boyko granted, in part, Defendant’s Motionlt6 é3ehgranted
Defendant’s Motion for Pretrial Conference. (Doc. Nos. 15,-Nooument Order dated Oct. 3
2018.) Judge Boyko conducted a conference on November 8, 2018, at which time varioy
management deadlines were set. ((Bmtument Order dateNov. 8, 2018.)

Meanwhile, Plaintiffs filed an Amended Complaint on November 20, 2018, in whadklétd
PPM as a Defendant.(Doc. No. 19.) Therein, Plaintiffs asserted claims for (1) Breach
Contract/Breach of Implied Covenant of Good Faith (Count I); (2) Misappropriation aé Becrets
under Ohio Rev. Code 1333.€1 seq.(Count Il); (3) Tortious Interference (Count Ill); (4) Frau
(Count 1IV); (5) Breach of the Duties of Loyalty, Care, and GBaih and Fair Dealing (Count V);
(6) Conversion (Count VI); and (7) Accounting (Count VII)d.Y Plaintiffs sought the following
relief: (1) compensatory damages; (2) rescission of the parties’ Settl&gerement and Non
Compete Agreement; (3) injunctive relief restraining Defendants frorg,udigclosing, or benefiting
in any way concerning Plaintiffs’ trade secrets and/or confidential infasm&#) punitive damages;

(5) pre and post-judgment interest; and (6) codts.af pp. 30-31.)

7 With regard to the Motion t8eal, Judge Boyko found as follows: “Balancing the federal court’s interest in open
public judicial proceedings with the parties’ desire to keep certain ctuditaterms confidential, the Court orders
Plaintiffs to file a revised copy of the Settlehémgreement . . . , redacting the monetary consideration to be pai
Defendant under the Settlement Agreement.” (Doc. No. 15.)
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Defendants filed an Answer and Counterclaim on December 4, 2018. (Doc. No. 20.)
obtaining leave, Defendants thereafter filed an Amended Answer and Counteréaicn Nos. 79,
82.) Therein, Defendants asserted one counterclaim, for breach of the paymentneafigshe
parties’ Settlement Agreemen(ld. at pp. 2621.) A Stipulated Protective Order was entered
January 15, 2019. (Doc. No. 25.)

During discovery, Plaintiffs sought to obtain information regarding statements made d
the private mediation that resulted in the parties’ Settlemergehgent. Specifically, in April 2019,
Plaintiffs issued subpoenas to depose the mediator (former Judge Burt Griffin)fanddd¢ Stein’s
former counsel, Mr. Crystal. (Doc. Nos.-31332.) Defendants filed Motions to Quash bot
subpoenas (Doc. Nos. 32, 33), and Mr. Crystal filed a Motion to Quash Subpoena on May 3,
(Doc. No. 31.) Shortly thereafter, Plaintiffs filed two Motions liorCameraHearing pursuant to
Ohio Rev. Code § 2710.05(B)(2). (Doc. Nos. 36, 41.) The following month, Plaintiffs filed Mot
to Compel the testimony of Mr. Crystal and Defendant Stein. (Doc. Nos. 47, 48.) Eagppided
the other’s various Motions.

This matter was rassigned to the undersigned on June 27, 2019 pursuant to General
201943. On October 16, 2019, the Court issued a Memorandum Opinion & Order in whi
rejected Plaintiffs’ efforts to obtain discovery regarding statementg miadng mediation. (Doc.
No. 147.) Specifically, the Court determined that “any testimony from Mr. Griffin, Mr.t&rys
Defendant Stein regarding statements made during the March 2016 private mediatroedidypa
Ohio’s mediation privilege.” I¢l. at p. 11.) In addition, the Court denied Plaintiffs’ request fo

hearing on the grounds thalaintiffs coutl obtain evidence regarding Stein’s allegedly fraudule
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statements made prior to the mediation through other means, including through the testim
representatives of Plaintiffs to whom Stein made his alleged misrepresernitatldnat p. 9.)

On January 31, 2020, Defendants filed a Motion for Summary Judgment on Plain
Complaint (Doc. No. 151) and Motion for Summary Judgment on Counterclaim (Doc. No. 152,
that same date, Plaintiffs filed a combined Motion for Summary Judgment on the Coimtanda
Motion for Partial Summary Judgment as to the Complaint. (Doc. No. 153.) Briefs in t@ppo
were filed on March 2, 2020, and Replies were filed on March 16, 2@Roc. Nos. 155, 156, 157,
158, 159, 160.)

IIl.  Standard of Review

Summary judgment is proper “if the movant shows that there is no genuine dispute as
material fact and the movant is entitled to judgment as a matter of laxd.” R= Civ. P. 56(a)- A
dispute is ‘genuine’ only if based on evidence upon which a reasonable jury could return arver
favor of the normoving party.” Henderson v. Walled Lake Consol. $di69 F.3d 479, 487 (6th Cir.
2006). “Thus, ‘the mere existence of a scintilla of evidence in support of the plaintifti®posll
be insufficient; there must be evidence on which the jury could reasonably find forimmEfplr

Cox v. Kentucky Dep't of Transp3 F.3d 146, 30 (6th Cir. 1995)(quotingAnderson v. Liberty

8 The parties filed all of their summary judgment briefing and exhibits under gpalemtly based on the Stipulateq
Protetive Order entered on January 15, 2019. The parties, however, did not comply with thefténm Stipulated
Protective Order. Under that Order, the parties should have filed both public apdbiignversions of their briefs.
(Doc. No. 25 at § 7c.) The public version should have contained redactions of alllIndatgaated as “confidential
information” pursuant to the Stipulated Protective Ordét.) (The norpublic version (with no redactions) should hav
been filed under seal, with a hard gajelivered to Chamberdd() Here, both parties filed their entire briefs and all g

their exhibits under seal but failed to also file redacted versions for thie dobket.Via a separate Order issued thi$

date, the parties have been ordered topfilklic versions of the instant summary judgment briefing, in accordance
Paragraph 7c of the Stipulated Protective Order.
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Lobby, Inc, 477 U.S. 242252 (1986)). A fact is “materl” only “if its resolution might affect the

outcome of the suit under the governing substantive |&¥ehderson469 F.3dat 487.

At the summary judgment stage, “[a] court should view the facts and draw all reasopable

inferences in favor of the nemoving party.” Pittman v. Experian Info. Solutions, In€01 F.3d
619, 628 (6th Cir. 2018)in addition, “the moving party bears the initial burden of showing that there

is no genuine dispute of material fact®sk Chems., LP v. Comp®ackages, In¢.593Fed Appx

506, 508 (6th Cir. 2014). The moving party may satisfy this initial burden by “identifying those parts

of the record which demonstrate the absence of any genuine issue of matetialfiadsey v.
Whirlpool Corp, 295 Fed Appx 758, 764(6th Cir.2008) “[I]f the moving party seeks summary

judgment on an issue for which it does not bear the burden of proof at trial,” the moving part)

also “meet its initial burden by showing that ‘there is an absence of evidence to shepdrt t

nonmovirg partys case” Id. (quotingCelotex Corp. v. Catretd77 U.S. 317, 325 (1986)). Onc:¢

U

the moving party satisfies its burden, “the burden shifts to themauming party who must then point
to evidence that demonstrates that there is a genuine digputgesial fact for trial. Ask Chems.
593 Fed Appx at 50809. “[T]he nonmoving party may not simply rely on its pleading, but must
‘produce evidence that results in a conflict of material fact to be solved by"a MisC Berhad v.
Advanced PolymeCoatings, Inc.101 F. Supp. 3d 731, 736 (N.D. Ohio 2015) (quo@og, 53 F.3d
at 150).

V. Analysis

A. Breach of Contract(Count I)

In Count | of the Amended Complaint, Plaintiffs allege that Defendant Stein breaghed

numerous provisions of the parti&ettlement and Ne€ompetition Agreements. (Doc. No. 19 gt
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11 79(a)- (k).) Specifically, Plaintiffs allege that Stein breached the parties’ Agrgsméden he
(1) misappropriated, used, or disclosed Plaintiffs’ proprietary and/or confideritiemation; (2)
failed to use his best efforts to return the cooler prototype; (3) defamed FaiatiFflaintiffs’
customers; (4) owned and operated Defendant PPM so as to compete with Plathtiffa @0 mile
radius of Plaintiffs’ property; (5) engaged in practices for the purpose of evading theqmewasbi
the covenants not to compete; and (6) induced, or attempted to induce, one or more su
contractors, or customers of Plaintiffs to terminate or adversely eli@nglationship with Plaintiffs.
(Id.)

In their Motion for Summary Judgment, Defendants move for judgment with respe

Plaintiffs’ claim that Stein violated his covenant not to compete, as set fordtiiois3.2(a) of the

June 2018Non-CompetitionAgreement. (Doc. No. 151 at pp-19.) Defendants do not move for

summary judgment with respect to any of the osipexcificbreach of contract sutlaims set forth in
Count lof the Amended Complaint.
Plaintiffs move for summary judgment in their favor with respeceveral (but not all) of

their breach of contrasub<laims. (Doc. No. 153.) Specifically, Plaintiffs move for judgment wi

respect to their claisithat Stein violated (1) the covenartt to compete provisions of the parties

Agreements, including Section 3.2(a) of the June 2016-Clmnpetition Agreement; (2) the
confidentiality and trade secret provisions set forth in Section 10 of the June 2016 ewttl

Agreement and Section 2.3 thie June 2018Non-Competition Agreement; and (3) the requireme
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that Stein use his best efforts to return the cooler fypdo as set forth in Section 15 of the June 20
Settlement Agreemenit.(Id.)
The Court will address each of Plaintiffs’ breach of contractciims separately, below.
1. Section 3.2(a) of the No&ompetition Agreement

Plaintiffs allege that Defendant Stdineachedhe June 20168Non-Competition Agreement
when he purchased Defendant PPM aaoldl competingproducts to custoers in Clevelad. (Doc.
No. 19 at { 79.)As noted above, Plaintiffs and Defendants each move for summary judgment in
favor with respect to this claimDoc. Nos. 151, 153.)

Section 3.2(a) of thparties’ June 2016 Noi€Competition Agreement provides that, for
period of five years, Stein will not “directly or indirectly . (i) operate, control, advise, be engage
by, perform any consulting services for, invest in or otherwise become associated &t i
capacity, any business, company, ...othrer entity, who or which . . . condutie Businessn any
manner within a thirty (30) mile radius of either the real property located at 368658/Street,
Cleveland, Ohio or (ii) engage in any practice the purpose of which is to evade the provisias
contract.” (Doc. No. 1537 at 8§ 3.2(a)jemphasis added)'he NorCompetition Agreement defineg
the term “Business” as “the sale of commerwiak.” (Id. at § 1.)

In their respective summary judgment motions, both parties argue ¢hatrth“the sale of
commercial wire’is clear and unambiguous. Each, howewéers avastly different interpretation
as to its meaning. Defendants argue tbatjts face, this ternslearly applies only tahe sale of

commercial wireproducts(Doc. No. 151 at p. 9.Defendants assert that thesmis unambiguous

9 Neither partyexpresslymoves for judgment in their favor with respect to any of the other breach cdciosiibclaims
set fath in the Amended Complaint
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and, by its very terms, does not include the sale of plastic products. (Doc. No. 160 at p. 5.) B|
Defendant PPM only sells fabricated plastic products (and not commercial pvackicts,
Defendants maintain that Stein has not violated the terms of th€bimpetition Agrement. (Doc.
No. 151 at p. 10.)

Plaintiffs, on the other hand, assert that the tesale' of commercial wire” clearly and
unambiguously refers to the business of AWF, which includes the s#lettofvire andplastic

products (Doc. No. 159 at pl, 6-8) They maintain that, “[b]y noting that the ‘Business’ of th

ecau

e

Company was commercial wire, . it is reasonable to conclude that the parties were aware that the

term ‘Commercial Wire’ also included plastics, wire forming, and anythinggelserally prformed
at [AWF] while Stein was operating same.” (Doc. No. 153 at p. 18.) Plaintiffs dkaerthis
construction is the only reasonable construction given that Stein was the partreaga @hAWF
and, therefore, knew “that the business of commercial wire sales both at Wirdgtandhe industry,
includes the sale of plastic products and components.” (Doc. No. 159 akpti2s)regard, Plaintiffs
note that Stein has acknowledged that, when he was at AWF, manufactured plastic products
and further, that many oAWF’s wire products had plastic components. (Doc. No. 153 at p. ]

Plaintiffs also note that Stein admitted in deposition that PPM is currently sellingntleglsestic

products sold by AWF wherelwaswith AWF, and that it is doing so within the prohibited 30 mile

radius. (Doc. No. 159 at p. 2.)

Plaintiffs further assert that Defendants’ narrow construction of the sata 6f commercial
wire” does not make sense because AWF does not sell “commercial wareit does not sell coils
of commercial wire to any customers. (Doc. No. 159 at p. 1; Doc. No. 158 at p. 4.) Thus, Plg

maintain that Defendants’ construction is not reasonable because it wouldctually limit
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competition between the partiegsany manner and would “negate the clear purpose and intent o
agreement.” (Doc. No. 159 at p. 1.) Citing the deposition testiroblly. Monroe,Plaintiffs argue
that “the business of the sale of commercial wire is a term that is commonlytandevihin the
company while Stein worked there and thus has a unique or specialized meaning.” (Doc. No.
p. 6.) Plaintiffs argue that, “[a]t best, the term is ambiguous . .. and a maibestibn of fact exists
as to what activities fall underdtbusiness of selling commercial wireld.j

In reply, Defendants insist that the NGompetition Agreement is unambiguous. (Doc. N
156 at p. 12.) Defendants maintain that “by limiting the definition of the ‘Business’ pysihe
sale of commerclawire, Plaintiffs (who drafted this definition) necessarily excluded from f{
definition the sale of anything else, including plasticsitl. @t pp. 1213.) To hold otherwise,
Defendants maintain, would require the court to read language into the agreementjswiot
appropriate in the case of a fully integrated Agreement such as the parties’ Adreersen [d.)
Lastly, Defendants argue that “nearly everything” Plaintiffs proffer in suppohenf &rgument is
irrelevant parol evidenceld;) Defendants assert that, because the-Sompetition Agreement is
unambiguous, fully integrated, and drafted by Plaintiffs’ counsel, it cannot be contradicteddoy
parol evidence, as a matter of lavid.)

“Under Ohio law, the elements of a breach of contract claim are: (1) the exisfeace
contract; (2) performance by the plaintiff; (3) breach by the defendant; and{dydar loss to the
plaintiff as a result of the breachXsset Mgmt. One LLC v. U.S. Bank Nat. AS$G9 Fed Appx.
438, 441 (6th Cir. 2014) (quoting & M Star Steel v. Centimark Cor®78 F.3d 459, 465 (6th Cir.
2012)). See also Gerling & Associates, Inc. v. Odulair, 1.2017 WL 2790669 at * 7 (S.D. Ohig

June 28, 2017).
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“[T] he interpretation of written contract terms, imdihg the determination of whether thos
terms are ambiguous, is a matter of law for initial determination by the cdsaw/édoff v. Access
Grp., Inc, 524 F.3d 754, 763 (6th CR008) (citations omittedsee Ohio Historic al Soc'y v. Gen
Maint. & Endg Ca, 65 Ohio App.3d 139, 583 N.E.2d 340, 345 (Ohio App. 7th Dist. 1989). Itis
role of the court to discern the intent of the parties, which is “presumed to residéainghage they
choose to use in their agreemenBavedoffb24 F.3d at 763guotingGraham v. Drydock Coal Co.
76 Ohio St.3d 311, 667 N.E.2d 949, 952 (1996¢ United States Fid. & Guar. Co. v. St. Elizabe
Med. Ctr, 129 Ohio App.3d 45, 716 N.E.2d 1201, 1208 (Ohio App. 2nd Dist. 19@3hmmon
words appearing in the written instrument are to be given their plain and ordieanyng unless
manifest absurdity results or unless some other meaning is clearly intended fifacetbe overall
contents of the instrument&lexander v. Buckeye Pipe Line,G8 Ohio St.2d 241, 374 N.E.2d6,
150 (1978).“The Court must look to the plain language of the contract, and only go beyond the
language of the agreement to determine the rights and obligations of the partesufltiguous.”
Airlink Commc'nsJnc. v. Owl Wireless, LL(2011 WL 4376123 at *2 (N.D. Ohio Sept.20, 201]
(internal citations omitted).

“Contractual language is ‘ambiguous’ only where its meaning cannot be determined frg
four corners of the agreement or where the language is susceptible of two or asomaliée
interpretations.’Covington v. Lucial51 Ohio App.3d 409, 784 N.E.2d 186, 190 (Ohio App. 10
Dist. 2003) (citation omitted) See alsd.ager v. Mille-Gonzalez120 Ohio St.3d 47, 896 N.E.2d
666, 669 (2008)(“Ambiguity exists only when a provision at issue is susceptible of more tha
reasonable interpretation.”"gec'y of USAF v. Commemorative Air FQré85 F.3d 895, 900 (6th

Cir.2009). “[Clourts may not use extrinsic evidence to create an ambiguity; rather, thguamnbi
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must be patent, i.e., apparent on the face of the contr&bvington 784 N.E.2d at 190.In
determining whether contractual language is ambiguous, the contract “must be casaudtble,”
Tri—State Group, Inc. v. Ohio Edison 451 Ohio App.3d 1, 782 N.E.2d 1240, 1246 (Ohio Ap
7th Dist. 2002), so as “to give reasonable effect to every provision in the agreestent’v. Nat'l
City Bank 106 Ohio App.3d 212, 665 N.E.2d 746, 752 (Ohio App. 8th [18@5). “When
circumstances surroundirggy agreement invest the language of the contract with a special meg
extrinsic evidence can be considered in an effort to give effect to the partegiant” Martin
Marietta Magnesia Specialties, LLC v. Pub. Util. Comm’290hio St.3d 485, 954 N.E.2d 104, 11

(2011).

ning,

In accordance with the above principles, the Court first looks to plain language of tlaetcontr

to determine the meaning of the tefrhe sale of commercial wire.For the following reasons, the
Court finds this term to bembiguous Although AWF manufactures and sells produbtt aremade
with wire, it is undisputed that AWF does not selommercial wir&itself; i.e., coils of commercial
wire. Since AWF does not sell “commercial wirthé Court finds that would notbe reasonable to
interpret theNon-CompetitionAgreementliterally to apply only to commercial wire itself. See
Yellowbook, Inc. v. Bradeberry08 F.3d 837, 847 (6th Cir. 201(3}ating that contract should be
“construed in the light that would sustain, rather than destrdy Fultz & Thatcher v. Burrows
Group Corp, 2006 WL 3833971 at * 2 (Ohio App. 12th Dist. Dec. 28, 2006) (noting that “par
bind themselves to the plain and ordinary language used in a contract unless those words ¢
manfest absurdity.”)

The parties do ndirect this Court’s attention to any other language inAtheeement that

further explais what the terms “Business” dthe sale of commercial wireivere meant to
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encompass. Rather, loth parties seek to resolve this ambiguity Imgering words into the
Agreement Defendants assert that the “sale of commercial wire” sidan “sale of commercial
wire product$ (and nothing elset§ Plaintiffs, on the other hand, arguetttiae use of the term
“Business”in conjunction with the terrfsale of commercial wireindicates that the Agreemenas

meant tapplygenerallyto the business of AWF, which wouldcludeboth wire and plastic products

Upon careful consideration of the parties’ arguments, the CodH firat the termithe sale
of commercial wiré is susceptible to more than one interpretation. Thus, the Court must log
extrinsic evidence to discover the parties’ intént.

“Extrinsic evidence is admissible to ascertain the intent of the partiers tvb contract is
unclear or ambiguous, or when circumstances surrounding the agreement give the plain la
special meaning.”Graham 667 N.E.2dat 952 (citingShifrinv. Forest City Enterprise$4 Ohio
ST.3d 635, 597 N.E.2d 495901 (1992). “Extrinsic evidence may indicatthe circumstances which

surrounded the parties at the time [the agreement] was made, the object intendeddmpéshed,

10 pefendants do not indicate whether their interpretation of the term “sale of coi@mnvare” would include only
products made entirely out of wire or whether it would also include products mawdeotiitwire and plasticWilliams
and Stein testified that, at the time the Settlement Agreement was executedofWyiFoducts made entirely of wire;
products made with both wire and plastic; and products made entirely out of p{siéii@ms Depo.(Doc. No. 1351)
at Tr. 7, 1215, 8284; Stein Depo. at Tr. 8, 43, 41B.)

11 Defendants argue that, because Plaintiffs drafted the Agreement, it shouldtheecbagainst them under the doctrin
of contra pioferenem As the Sixth Circuit has explained, theohtra proferengéni canon is meant primarily for cases
“where the written contract is standardized and between parties of uneqyaihivay power.” Yellowbook,Inc. v.

Bradeberry 708 F.3d 837, 847 (6th Cir. 2013) (quotidgvedoff524 F.3d at 764). Here, asYellowlnok the parties’

Settlement and Nefompetition Agreements were not nonnegotiable contracts of adhesion, and Plametiff;
sophisticated businesses that were represented by counsel throughout the negotiatiomsngly, the Court declines
to apply tte rule ofcontra pioferentermherein. The Court also rejects Defendants’ argument that Plaintiffs “haveyalrg
admitted that the term ‘commercial wire’ . . . did not incorporate the $aeyoplastic products” because Plaintiffs

ok to

ngua

1

b a

ad

alleged in the First Ammaled Complaint that the NeBompete “did not adequately protect Plaintiffs’ business interests.”

(Doc. No. 160 at pp.-8.) The Court does not construe Plaintiffs’ general allegation that th«Nimpete did not protect
their interests as a judicial adssion regarding the meaning of the specific term “sale of commercial wire.”
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and the construction which the acts of the parties show they gave to their agrédrablmsussan
Group LLP v. Lepe20180hio-666,107 N.E.3d 724, 728 (Ohio App. 6th Dist. 2018) (quoNasier
v. Parry, 60 Ohio St. 388, 401, 54 N.E. 364 (1899See also Grahan®667 N.E.2d at 952 In
addition, “[w]hen terms of an agreement are ambiguous, parol evidence may be exgaditothe
understanding of the parties at the time the agreement was enterediR®, Inc. v. First St. Dev.,
LLC, 20160hio-2824 64 N.E.3d 340, 349 (Ohio App. 5th Dist. 2016)See alsdPhillimore v.
Butterbaugh 2014 WL 5336507 at * 6 (Ohio AppttbDist. Oct. 17, 2016).

Here,both sides testified to having very different interpretations of the meaning of e
“sale of commercial wire.” Defendant Steestified repeatedly that he did not believe that the-Nd
Competiton Agreement applied to plastic productSee, e.g SteinDepo.at Tr. 4244. Plaintiffs,
on the other handestified that, at the time the NeGompetition Agreement was signed, the
believed that it applied to the business of AWF as a whole, i.e., to both commareiahd plastic
productst? (Monroe Depo. (Doc. No. 14Dy at Tr. 6869.)

In addition, tke parties offer competing testimony regarding the circumstancesldgedly
existed at the time the Agreement was signed. Defendaintt8stified that, when he workéuere,

AWF primarily manufactured and sold wire (rather than plastic) prod(stein Depoat Tr. 8, 91.)

He further testified that he did not recall that AWF’s wire divisi@s in financial distress at the time

the Agreements were executedd.(at Tr. 1213.) Plaintiffs, howevercite evidenceegarding the

2 For example, Plaintiffs cite the following testimony from Monroearding what “commercial wire” means at AWH
and in the industry:I“mean that's just a generic for what we dmean you don't just take a piece of wire and bend
We take the wire and we powder coat it, we weld it, we add plastic to it, we do.h&mdre, as far as I'm concerned
when | read that, it's in the name of the company, Advance Wire. Advance Winam§actually is the- technically it's
Advance Wire Forming. So to hang it on commercial wire is like, yeah, we buy eaiaiwire. We buy it by the coil.
We also powder coat it, weld it, and, you know, there's wood involved, there's plashed, there is graphics involved,
there is cartons involved. There's the whole process.” (Monroe Depo. (Doc. Nb) 440r. 6869.)
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allegedly “bleak” financial condition of AWEBNd thehope (expressed by Defendant Stein himsg
that the plastics division of AWF would generate maelededncome and financial stability for the
company. (Doc. No. 158 at PagelD# 6565.)Finally, Plaintiffs introduced evidence that botl
Williams and Monroevould never have signed the N@ompetition Agreement had they knowi
that Defendat Stein was in the prcess of purchasing a plastics company. (Monroe Depo. (Doc.
140-1) at Tr. 70-71; Williams Depo. (Doc. No. 135-1) at Tr. 143-145.)

Based on the above, the Court finds that there is a genuine issue of material fectigegea
meaning of the term “Business” and‘the sale of commercial wire” in the June 2016 Nor
Competition Agreement Accordingly, Plaintiffs’ Motion for Summary Judgment (Doc. No. 153
with regard to this clains denied.

Defendants’ Motion for Summary Judgment (Doc. No. 151) with regard to this claim is
denied with respect to Plaintiffs Williams and AWF. However, for the foligwreasons,
Defendants’ Motion is granted with respect to Plaintiffs Industries asidimfys. As Defendants
correctly note, Plaintiff Williams expressly testified that neither Industiwes$ioldings suffered any
damages as a result of the conduct of Defendant Stein. (Williams Depo. (Doc. N9.at35. 50.)
Plaintiffs have not contested this testimony or otherwise come forward withvahgnee that

Industries or Holdings suffered damages relating to Defendant Stein’s alleged bfeBection

13 plaintiffs also argue that Defendant Stein breached the noncompetition provisidostrsén the March 2016

Settlement Ageement. (Doc. No. 153 at p. 16.) The Court rejects this argumentuid@d16 Settlement Agreemen
(which refers to and incorporates the June 2016-Glompetition Agreement) provides that it “supersedes all pri
Agreements.” (Doc. No. 1536 at 11 4, 19.) Plaintiffs nonetheless argue that Stein breached the March #6d&8et
Agreement when he sent a letter of intent to purchase a competing company on May 24,i@0t6tha June 2016

Agreement). (Doc. No. 159 at p. 10.) The Court finds @&ihgument to be without merit. Plaintiffs have not sufficient
articulated (or pointed to any evidence indicating) that this letter of intent, Sjaaldine, constitutes a breach of th
March 2016 Agreement that resulted in damages.
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3.2(a) of theNon-Competition Agreement Accordingly, Defendants’ Motion for Summary
Judgment vth respect to this clains deniedasto Plaintiffs Williams and AWF, and grantedto
Plaintiffs Industries and Holdings.

2. Section 10 of the Settlement Agreement and Section 2.3(a) of the Non-
Competition Agreement

In Count |, Plaintiffs alsallege that Defendant Stein breached the Settlement and |
Competition Agreementsyb“improperly misappropriating, using and/or disclosing Plaintiff
proprietary and confidential propertgclud[ing] Plaintiffs' trade secrets, research and developme
client lists, pricing and other financial information, and the cooler prototype, inglbdit not limited
to disclosing said proprietary and confidential propenisiud[ing] Plaintiffs’ trade secrets to Plastig
& Products Marketing; using Plaintiffs’ proprietary and confidential property, inclgpRlaintiffs’
trade secrets, to produce the same or substantially similar product at leasdfastmarketing same
directly to Plaintiffs’ clients at a price that was less than Plaintiffs’ confidented.pr(Doc. No. 19
at  79(a)).See also idat 11 79(e), (f).

Plaintiffs move for summary judgment with respect to this claim. (Doc. No. 15%n@snts
do not.

As set forthsupra Section 10 of the June 2016 Settlement Agreement provides assfollo

The parties hereby agree that all proprietary property of the respectiies, pa

including trade secrets, customer lists, customer files, pricing apd sal

data, supplier information, any financial information shall be kept confidential and
shall not be shared with anyone not a party to this Agreement unless so ordered by
court oflaw.

(Doc. No. 15336 at § 10.) In addition, Section 2.3(a) of the N@wmpetition Agreement provideg

that:
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2.3 Agreements of in. Stein covenants that during the NGampetition Period,

Stein will hold in confidence the proprietary information of Company and will not
disclose it to any third party except with the specific prior written consent of Company.
None of the foregoing obligations and restrictions applies to any part of the proprietary
information that Stein demonstrates was or became generally available to tiee publi
other than as a result of a disclosure by Stein.

(Doc. No. 153-37 at § 2.3(a)).

Plaintiffs argue hiat there is no genuine issue of material fact that Stein breached the above

provisions. (Doc. No. 153 at pp.-22.) Specifically, they assert that Stein admitted in deposit
that he acquired proprietary information about AWF’s customer lists, pricing, anghde(d.)
Plaintiffs claim that Stein then used this information to sell similar products teatevélaintiff's

customers, including Nestle, International Delight, and Heirt) (

Defendantsargue that Plaintiffs are not entitled talgment in their favor with respect to this

claim becaus®laintiffs have “failled]to submit any admissible summary judgment evidence t
Stein shared any allegedly ‘proprietary property’ with ‘anyone not a party to thiengait
Agreement.”(Doc. No. 156 at p. 16.)

In response, Plaintiffs argue that Stein did, in fact, share proprietary informath someone
not a party to the Settlement Agreement when he shared his knowfedg#~'s customer lists and
pricing informationwith Defendant PPM. (Doc. No. 159 at p. 11.) Citing Ohio law, Plaintiffs as
that “Plastic and Products Marketing, LLC is a separate person from Stated by the Genera
Assembly, and which derives its power, authority and capacity from the statute}.” (

For the following reasons, the Court finds that Defendant Stein breached Section 10
June 2016 Settlement Agreement and Section 2.3(a) of the June 20GHMpetition Agreement.
As Plaintiffs correctly note, Defendant Stein admitted in deposition thatdwered “proprietary

information” while working at AWF:
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What is proprietary information in your vernacular, in your understanding?
Design.

Anything else?

Pricing.

Anything else?

Customers.

Anything else?

No.

0O ® Q0 » 0 B2 0 ® 0

Okay. And you would agree with me that whyleu were an owner of AW,
you developed the expertise in sales pricing, agreed?

Yes.

You developed an expertise in cost of goods sold, agreed?
Mmm-hmm.

You developed an expertise in marketiagyeed?

Yes.

You also developed a customer list, agreed?

Yes.

o 2 O »2 O »2 O X

Okay. So you took all that knowledge agertise that you had acquired and
developed at AW and took it with you when you purchd¥eml, agreed?

MR. ROYER: Objection, go ahead aadswer.
A: Yes.

(Stein Depo. at Tr. 57-58.)
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The Courtalso finds that Defendant Stesharel AWF's proprietary information with
“anyone not a party” to those Agreements. Under Ohio lawiited liability company exists under
R.C. 1705.01(D)(2)(e) as a separate legal €nfipm its officers. Kaferle v. MKT Holdings, LLC
2018 WL 5096084 at * 3 (Ohio App. 8th Dist. Oct. 18, 2018). Indeed, as the Sixth Circui

explained:

Since the inception of the concept of corporate existence, corporations have been
recognized as a separate and independent legal eigyDisciplinary Counsel v.
Kafelg 1080hio St.3d 283, 287, 843 N.E.2d 169, 173 (20Bé)yedere Condo. Unit
Owners' Ass'n v. R.E. Roark Cd87, Ohio St.3d 274, 287, 617 N.E.2d 1075, 1085
(1993);see also State ex rel. v. Standard Oil,&® Ohio St. 137, 177, 30 N.E. 279,

287 (1892). * * * As the concept of business entities evolved, the same distinct
existence has been bestowed on limited liability partnerships, generalrglaipiae

and limited liability companies.

In re Breece2013 WL 197399 at * 8 (6th Cir. Jan. 18, 2013) (footnotegted). Here, Plaintiffs
argue (and Defendants do not contest) that Defendant Stein shared AWF’s proprietargtion

with Defendant PPM. Because Defendant PPM is an independent legal entity and isrtyotaa

has

either the June 2016 SettlementNam-Competition Agreements, the Court finds that Plaintiffs haye

established that Defendant Stein breached the confidentiality provisions of thesen&gts.
Plaintiffs must also, howeveldemonstrate that there is no genuine issue of materighgct
they suffered damages as a result of Defendant Stein’s breach of the config@ntigisions of the
parties’ AgreementsFor the following reasons, the Court finghat Plaintiffs have failed to do so
As an initial matter (and as discussadprg), Plaintiff Williams testifiedthat neither Industries or
Holdings have suffered any damages as a result of Defedtdmisconduct. (Williams Depo. (Doc.
No. 1351) at Tr. 50.) Thus, Plaintiffs’ Motion for Summary Judgment with respect to this claim

denied as to Plaintiffs Industries and Holdings.
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Plaintiffs Williams and AWFappear to argue thtteysuffered damages as a result of Stein
conduct because Defendant PPM is currently selling substantially sim#éicgeoducts as AWF
including toseveral of Plaintiffs’ customersDefendantshowever, have introduced evidence th
some dthe plastic productsurrently being sold by Defendant PPM wengfact, alssold by Boykin
Manufacturingfor at least threeiears before AWF ampted to sell plastic products in 2015
(Monroe Depo. (Doc. No. 140) at Tr. 8990; Doc. Nos. 155, 1517.) In addition,Defendanttein

testifiedthatDefendant PPM has the same customers and pricing as before he bought it. (Steirn

at Tr. 61.) He further testifiedhat Defendant PPMefls a wide variety of plastic products that AWK

does not sell. (Stein Depo. at Tr.)63

In light of the above, the Court finds that there is a genuine issue of material tadingg
whether Plaintiffs Willians and AWF suffered damages as a result of Defendant Stein’s brea
the confidentiality provisions of the June 2016 Settlement and Non-Competition Agreements.

Accordingly, Plaintiffs’ Motion for Summary Judgment with respect to this claidenied.

3. Section 15 of the June 2016 Settlement Agreement

As set forthsupra, Section 15 of the June 2016 Settlement Agreement provides that “S
will use his best efforts to locate and return a cooler prototype to the parties.” @d&G3N36 at
15.) Count | of the Amended Complaaiteges that Defendant Stein breactted provisionwhen
he “fail[ed] to use his best efforts to locate and return Plaintiffs’ cooléofyree . . . by claiming to
not know where it was for a substantial period of timetla while Defendant Stein was
misappropriating all of the confidential and proprietary information and trametsdrom same.”

(Doc. No. 19 at 1 79(c)).
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Plaintiffs move for summary judgment with respect to this claim. (Doc. No. 153 atp
24.) Plaintiffs assert that, in August 2015, Michel Stein came to the offices of AdKkhe cooler
prototype, and gave it to Defendant Stefial.) Plaintiffs maintairthat it is undisputed that Plaintiffs
thereafter made written demands for the return of the cooler prototype ih BatcJune 2016 but
that Stein did not return it untlometimeafter the instant lawsuit was filed in February 20(18.)
Based on thabove, Plaintiffs argue that there is no genuine issue of material fact tnafagée to

use “best efforts” to return the cooler prototypkl.)(

22

Plaintiffs further assert that “damages were incurred as [AWF] spent massive amounts in

[research andeVvelopment or “R&D”] in developing this cooler prototype and Plaintiffs have been

unable to use their own prototype for their own sales or to conduct additional R&D to make

improvements to same and to compete for any of the requests for the product bgnteisist(Doc.
No. 159 at p. 14) (citing Monroe Depo. (Doc. No. 414Gt Tr. 102103.) Finally, Plaintiffs argue

that “during this almost two year period, said prototype was in the hands of a completiteells

the same or substantially similar pgrects to Plaintiffs, allowing the competitor to have access to, and

use of, Plaintiffs’ research and development at no cost to itself and the abiligg it to compete
against the Plaintiffs both now and in the futurdd.)(

Defendants argue thatdhtiffs are not entitled to judgment in their favor with respect to tl
claim because “it is undisputed that Stein returned the cooler prototype.” (Doc. No.[d5Bat
With respect to damages, Defendants further assert that “it is equally uadispat PPM is not
currently and, in fact, has never sold ‘electronic coolers’ similar to theretmsned cooler
prototype.” (d. at pp. 1617.) Thus, Defendants maintain that Plaintiffs cannot establish either

Stein breached Section 15 of the Agreement, or that they suffered any dandges. (
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The record reflects the following. In August 200B¢hael Stein came to the offices of AWK

and asked Mr. Monroe if he could take possession of a prototype for a cooler that his father h4
developing for AWF. (M. Stein Depo. at Tr. 87See alsdMonroe Aff. at § 13. When asked why
he took this device, Michael explained: “My father had been tinkering with things in and bet ¢
house for 30 plus years. | got him something else to tinker with.'S{&in Depo. at Tr. 87.Monroe
did not object to Michael taking the cooler prototype at the time. (Monroe Depo. (Doc. Nb) 1
at Tr. 131.)

Plaintiffs introduced evidence that theybsequentlynade at least two demands for return
the cooler prototype. First, on March 23, 2016, the parties entered into a “short fodiatide
Settlement Agreement in which Plaintiffs demanded that Stein attempt to locate amthetwooler
prototype. Specifically, the March 2016 Settlement Agreement prowides Stein will use his best
efforts to locate a certain cooler prototype, but does not represent hereinghathisi possession.
It he locates it, he will return it to Williams.” (Doc. No. 288 at 19.) Second, as noted above, t
parties’ Jme 2016 Settlement Agreement specifically addresses the cooler prototype, pritnatlin
“Stein will use his best efforts to locate and return a cooler prototype to thesgafdoc. No. 153-
36 at 1 15.)

Plaintiffs assert (and Defendants do not contest) that Defendant Stein didimottretcooler
prototype until after the instant lawsuit was filed in February 2018. (Doc. No. 159 at p. 13¢rN
party, provides this Court with an exact date on which the cooler prototype was returned.

For the following reasons, the Court finds that there is a genuine issue of hiaterig

regarding whether Defendant Stéireached Section 15 of the June 2016 Settledgreement. It
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is undisputed that the parties’ Agreement does not specify a time for performancevhen
Defendant Stein was required to return the cooler prototype. As one Ohio court explained:
When a contract does not specify a time for performamzk time is not of the
essencé? the law implies that performance must take place within a reasonable time.
Oil, Chem. & Atomic Workers Internatl. Union, Loc. Union Ne68® v. Martin
Marietta Energy Sy$1994), 97 Ohio App.3d 364, 36865 N. High Ltd. v. Cincinnati
Ins. Ca (1991), 75 Ohio App.3d 253, 258.
A breach of the implied duty to perform within a reasonable time constitutes a material
breach of the contract. 23 Williston, Contracts (4 Ed.2000)488; Section 63:18
(“An unreasonable delap performance constitutes a material breach.”).
Morton Bldgs., Inc. v. Correct Custom Drywall, In2007 WL 1641155 at *3 (Ohio ApfOth Dist.
June 7, 2007) (internal citations omitted). “Reasonable time for a contract'snaaréer is not
measured Y hours, days, weeks, months or years, but is to be determined from the surrou
conditions and circumstances which the parties contemplated at the timetthetawas executed.”

Miller v. Bealer,80 Ohio App.3d 180, 608 N.E.2d 1133, 1135 (Ohio A@ir Dist. 1992). In

determining whether performance was tendered within a reasonable time, thenGolarcensider

nding

“any uncontrollable delays encountered during performance” and then “must gauge whether th

length of time spent performing was reasondlorton Bldgs, 2007 WL 1641155 at *3.

“What constitutes a reasonable time for contract performance is an issue ofdauiroked
by the conditions and circumstances which the parties contemplated at thedigwntract was
executed.” Stone Excavating, Inc. v. Newmark Homes,, @04 WL 1753377 at * 2 (Ohio App.
2nd Dist. Aug. 6, 2004)citing Miller, 80 Ohio App.3dat 182). See also Knighten v. Erie Island

Resort & Maring 2016 WL 5788928 at * 5 (Ohio App. 6th Dist. Sept. 30, 20G&yofoli v. Whiskey

14 Plaintiffs herein do not argue that “time was of the essence” with respesttior515 of the June 2016 Agreement.
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Island Partners, Ltd 2014-Ohio-5433,25 N.E.3d 400, 407 (Ohio App. 8th Dist. Dec. 11, 2014).

“[U]sually the question as to what is a reasonable time is for the ju@yohni v. Reig 1991 WL
139579 at * 3 (Ohio App. 7th Dist. July 25, 1991) (quoting 18 Ohio Jurisprudence 3d 101, Con
Section 197).See also Shrock v. Mulle2D19 WL 2767002 at * 8 (Ohio App. 7th Dist. June 2
2019) (stating that “what is a reasonable time is subject to an evaluation of thg tdtahe
circumstances and is typically a factual question for trial”).

Here,it is undisputed that Defendant Stein returned the cooler prototype at some poin
the instant lawsuit was filed in February 20IBhe Court finds that the question of whether Ste
used “best efforts” to return the cooler prototype and whether his performancevithas a
“reasonable time” are factual questions for the jury. Accordingly, Plainkfégion for Summary
Judgment with respect to this claim is denied.

B. Breach of the Duty of Good Faith and Fair Dealing (Count I)

In Count | of the Amended Complaint, Plaintiffs allege that DefendanasHed the duty of
good faith and fair dealing by (1) “intentionally and fraudulently miglaggl Plaintiffs as to
Defendant’s health anintentions as to competing against Plaintiffs to induce Plaintiffs to partici
in the business mediation, to purchase his interest in the Plaintiff companies, aemtear into the
Settlement and Ne@ompete Agreements on the terms and condititated therein;” and (2)
“knowingly acting to purchase a direct competitor of Plaintiffs and intending to directipete
against Plaintiffs while engaging in the business mediation and representing téftaimtihe had
no intentions of competing against Plaintiffs or working in the industry and that he was wuna

continue working due to his health.” (Doc. No. 19 at 1 81, 82.)
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Both parties move for summary judgment in their favor with respect to this claioc. KDs.
151, 153.)Defendants argue that they are entitled to judgment because “the fact that Defendar)t Ste
is merely realizing the benefit of his bargain does not constitute bad faith.” NiDod51 at p. 11.)
Defendants further assert that Plaintiffs have “failed totgo any specific obligation imposed by
the contract that Stein allegedly breached” and that, in fact, “the undisputed evegdéadishes that
Stein did perform pursuant to the exact language of the@wonpete.” (Doc. No. 160 at p. 10.
Plaintiffs, on the other hand, argue that there is no question of material fact that Stein &indire
the June 2016 Settlement and Non-Competition Agreements. (Doc. No. 159 at p. 15-16.)

The Ohio Supreme Court has summarized the law regarding the implied duty of good faith
and fair dealing, as follows:

{1 42} In addition to a contract's express terms, every contract imposes an implied
duty of good faith and fair dealing in its performance and enforcerBexet Ed Schory

& Sons, Inc. v. Soc. Natl.aBk 75 Ohio St.3d 433, 443, 662 N.E.2d 1074 (1996);
Restatement of the Law 2d, Contracts, Section 205 (1981); see also R.C. 1301.304.
We have recognized that “ * “[g]ood faith” is a compact reference to an implied
undertaking not to take opportunistic advantage in a way that could have not been
contemplated at the time of drafting, and which therefore was not resolvadtkxpl

by the parties.” 'Ed Schory & Sonat 443444, 662 N.E.2d 1074, quotirham &

Nate's Shoes No. 2, Inc. v. First Bank of WhjtB@ F.2d 1351, 1357 (7th Cir.1990).

{1 43} As a comment in the Restatement explains, “Good faith performance or
enforcement of a contract emphasizes faithfulness to an agreed common purpose and
consistency with the justified expectations of the othetygaRestatement, Section

205, Comment a. However, we have rejected the contention that a party breaches the
implied duty of good faith and fair dealing merely by seeking to enforce the contract
or by acting as permitted by its express terBg.Schory &Sonsat 443444, 662

N.E.2d 1074see also Wendy's Internatl., Inc. v. SaveB87 FedAppx. 471, 477

(6th Cir.2009) (applying Ohio law); 23 Lord, Williston on Contracts, Section 63:22
(4th Ed.2003). Thughere is no violation of the implied duty unlesghere is a

breach of a specific obligation imposed by the contracsuch as one that permits a
party to exercise discretion in performing a contractual duty or in rejecting the other
party's performanceésee Ed Schory & Soms 443444, 662 N.E.2d 1074; 23 Lord,
Section 63:22; Restatement, Section 205, comment e.
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1 44} Courts in Ohio have therefore recognized that there is no independent cause of

action for breach of the implied duty of good faith and fair dealing apart from a breach

of the underlying camact. E.g., Patrick v. CitiMortgage, Inc676 Fed Appx. 573,

577 (6th Cir.2017)Macklin v. CitiMortgage, Ing 8th Dist. Cuyahoga No. 101077,

2015:0hio-97, 2015 WL 204062, | l4nterstate Gas Supply, Inc. v. Calex Corp

10th Dist. Franklin No. 04AP-980, 20@hio-638, 2006 WL 328679, 1 98.

Lucarell v. Nationwide Mut. Ins. Cdl52 Ohio St.3d 453, 97.8.3d 458, 469470 (2018)Yemphasis
added).

Here, as set forth above, the Court has determined that there are genuinefissatesial
factregarding whether Defendant Stein breached Section 3.2(a) of the June 26C6rNoetition
Agreement and Sections 10 and 15 of the June 2016 Settlement Agreement. Accordingly, th
finds that summary judgment is not appropriate, for either partly,resipect to Plaintiffs’ claim for
Breach of the Implied Duty of Good Faith and Fair Dealing. Plaintiffs’ arfdridants’ Motions for

Summary Judgment with respect to this claim are, therefore, denied.

C. Misappropriation of Trade Secrets(Count I1)

In Count Il of the Amended Complaiflaintiffs assert a claim for misappropriation of trade

secrets under the Ohio Uniform Trade Secrets @htp Rev. Code § 1333.6&t seq (Doc. No. 19

at 1 86107.) Therein, Plaintiffs allege thaDéfendants haw actually misappropriated Plaintiffs’
trade secrets and have threatened to continue to do so by using Plaintiff's rasdatelelopment,
prototypes and knowledge as to cost and pricing, to copy and sell substantially similarsptod
those which Plaintiff has designed and manufactured, at a significantly rechsted Defendants,
which is then used to undercut Plaintiff's market pri¢éd. at § 88.) In particular, the Amende
Complaint alleges that Defendants misappropriated trade secrets by obtagtaiging, and

disclosing Plaintiffs’ customer lisend cooler prototype.ld. at 1 93-94.)

35

p Col

uct

il




Case: 1:18-cv-00723-PAB Doc #: 163 Filed: 08/25/20 36 of 58. PagelD #: 7615

Defendants move for summary judgment in their favor with respect to this ¢la. No.
151 at pp. 1113.) Defendants argue that “Plaintiffs are unable to produce any evidence th;
Defendants have used any trade secrets, or, for that matter, that Plaugifffiad anything that
constituted a trade secret.ld( Defendants further assert thRtaintiffs cannot offer any evidence
that they mad reasonable efforts to maintain the secrecy of any trade secitdty.” (

In response, Plaintiffs argue that there are material issues of fact vp#ttrés this claim.
(Doc. No. 158 at pp. 121.) Plaintiffs asertthat Stein acknowledged in deposition tASWF’s
customer lists and pricing constituted “proprietary information” and that he took suciatifon
with him when he left AWF.(Id.) In addition, Plaintiffs argue th#tis undisputed tha$tein took
Plairtiffs’ cooler prototype after he left AWF in July 2015 and did not return it until aftendtant
lawsuit was filed in February 2018Id() With regard to whether they made reasonable efforts
maintain the secrecy olfieir proprietary information, Rintiffs argue thathey did so byrequiring
Stein to execute the Settlement and MBompetition Agreements, whigxpressly required hirto
(1) keep Plaintiffs’ proprietary information confidential; and (2) return theecqmiototype. 1¢.)
Finally, Raintiffs argue that Stein “is currently selling the same, or substantially similatjcgla
products as those developed by Plaintiff to Plaintiff's customeid.j (

In their Reply Brief, Defendants maintain that they are entitled to judgment irfaheiras
a matter of law because “Plaintiffs have introduced no evidence that Stein has shaategaa
proprietary property with anyone not a party to the agreement.” (Doc. No. 160 at p. 23.) Defe
further assert that Plaintiffs failed to offamy evidence to corroborate their assertion that its custo

lists and pricing information are not “generally known to the publitd?) (
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In order to prevail on a misappropriation of trade secrets claim under the @ifoontUTrade
Secrets Ac{*OUTSA”), a plaintiff must prove: (1) the existence of a trade secret; (2) the idoquig
of a trade secret as a result of a confidential relationship; and (3) the unadhme of a trade
secret.See Tomaydo-Tomahdo, LLC v. Voza&3170hio-4292, 82 N.E.3d 1180, 1184 (Ohio App!.
8th Dist. 2017).See also Goken America, LLC v. Bandepa?d4 WL 6673830 at * 5 (S.D. Ohig
Nov. 24, 2014). The OUTSA defines a trade secret as:

[I] nformation, including the whole or any portion or phase of any scientific or

technical information, design, process, procedure, formula, pattern, compilation,

program, device, method, technique, or improvemenangrbusiness information

or plans, financial information, or listing of names, addresses, or telephone numbers,

that satsfies both of the following:

(1) It derives independent economic value, actual or potential, from not being

generally known to, and not being readily ascertainable by proper means by, other

persons who can obtain economic value from its disclosure or use.

(2) It is the subject of efforts that are reasonable under the circumstancestammai
its secrecy.

Ohio Rev. Code § 1333.61(D) (emphasis addddie Ohio Supreme Court also adopted a numlbper
of factors to analyze whether information rises to the level of trade secret:
(1) the extent to which the information is known outside the business;

(2) the extent to which it is known to those inside the business, i.e., by
the employees;

(3) the precautions taken by the holder of the trade secret to guard the
secrecy of the information;

(4) the savings effected and the value to the holder in having the
information as against competitors;

(5) the amount of effort or money expended in obtaining and
developing the information; and
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(6) the amount of time and expense it would take for others to acquire
and duplicate the information.

See State ex rel. Besser v. Ohio State .U88 Ohio St.3d 396, 732 N.E.2d 373, 378 (2008¢e
also Salemi v. Cleveland Metropasks45 Ohio St.3d 408, 414, 49 N.E.2d 1296, 1302 (201
Although theOhio Supreme @urt has never found one factor dispositive, it has emphasized that
business ppossessor of a potential trade secret must take some active steps to maiséairecy
in order to enjoy presumptive trade secret statdedrtland Home Finance, Inc. v. Allied Homq
Mortgage Capital, 258 Fed. Appx. 860, 861 (6th Cir. 2008ndeed,” [o]jnce material has been
publicly disclosed, it loses any status it ever had as a trade 'SelctefquotingState ex rel. Rea v.
Ohio Dept. of Educ81 Ohio St.3d 527, 692 N.E.2d 596, 601 (1998)). Moreover, the plaintiffs |
the burden to identifand demonstrate that the information at issue is protected information U
Ohio law. Id.

Here, Plaintiffs argue thafWF’s customer lists, pricing information, and cooler prototyy
constitute “trade secrets” under the OUTSt#s true that ourts hae held that customer lists, pricing
information, sales and marketing strategies, and other business information catuteofiside
secrets” under the OUTSA provided the other requirements of that statute agemals&uvedina,
LLC v. Cognizant Technology Solutip@46 F.Supp.2d 749, 756 (S.D. Ohio 20¥8)ery Dennison
Corp v. Kitsonas118 F.Supp.2d 848, 854 (S.D. Ohio 2000). Moreover, Ohio courts have foung
desgns and processes that contain secret information may be considered trats. deayton
Superior v. Yan2013 WL 1694838 at * 13 (S.D. Ohio Apr. 18, 2018ge also Levine v. Beckmar
48 Ohio App.3d 24, 548 N.E.2d 267, 271 (Ohio Appth Dist. B88) (finding thata process

developed by triaand-error over a several year period is considered a trade yePraintiffs note
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that, here, it is undisputed that Stein acquired Plaintiffs’ customer list&ginformation, and
cooler prototype while at AWF, and took them with him to PPM.

Defendarg argue however that Plantiffs’ customer lists, pricing information, and coole
prototype do not constitute “trade secrets” because Plaintiffs have failedoduirgrany evidence
eitherthat (1)theytook reasonable efforts to maintain the secrecy of this information, ou¢R) {
information was not generally known to the public or readily ascertainable. “ThecCgecl
requirement in trade secret law is not a demand of absolute se€@&y.Products Corp. v. Mego
Corp., 1981 WL 59413S.D. Ohio Jan. 12, 1981Fee also Dayton Superid013 WL 1694838 at
* 13. Rather “courts are generally concerned with whether the trade secret own¢akieas
reasonable measures to protect the confidential informaiayton Superiar2013 WL 1694838 at
* 13. Efforts to restrict physidaaccess to trade secrets and requiring employees to exg
confidentiality agreements have been found to be reasonable steps to protectieasleSs®, e.g.,
Fred Siegel Co., LPA v. Arter & HaddeBf Ohio St.3d 171, 707 N.E.2d 853, 862 (1999) (figd
trade secret status justified where defendant kept client list on a pagswtacted computer, kept
hard copies in office cabinets which were sometimes locked, and “probably” tahdpksyees that
its customer list were confidentialalco Cincinnati, Inc. v. N & D Machining Service, Iri24, Ohio
St.3d 41, 492 N.E.2d 814, 818 (198k)ding trade secret status justified where employer kept pl
locked, screened all visitors, and restricted access to drawings contertiedrade secrets)he
protection of computerized records through passvib@sked access restrictions has also been dee
reasonable protectiorSee, e.g, The Rightthing, LLC v. Bro@A09 WL 249694 at *8 (N.DOhio

Feb.2, 2009).
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Here, the Court finds that Plaintiffs havdddito come forward with evidence of reasonable

efforts to maintain the secrecy of their alleged trade secrets. Plaintiffabiagieected this Court’'s
attention to any evidence that they undertook any meatsurestrict access to either their custom
lists, pricing information, or cooler prototype. Specifically, Plaintiffs have rpteat or introduced
evidence that any of their alleged trade secret information was maintained on arggsevected
computeror kept in a locked file cabingdr thatPlaintiffs otherwise took measures to resfpitysical
or electroni@access to such information. Indeed, it is undisputed that, in July or August 2015, M
allowed Michael Stein to take the cooler prototype fribvm offices ofAWF, apparently without
imposing any conditions or restrictioasany kind Moreover Plaintiffs have noasserted thaAWF
had acompany policythatrequired employees to keep AWF's trade secret information confiden
Indeed, when asked whether AWF had “any written policy instructing employees thathsogse

were confidential and not to be shared with anyone outside the company,” Willidifredtésat: “I

don’'t know that.” (Williams Depo. (Doc. No. 135 at Tr. 6869.) Further, Plaintiffs have not

asserted odirected this Court’s attention to any evidence that AWF orally instructed pilogees

to keep its trade secret information confidential.

1%

DNIOE

tial.

[

The only evidencédentified by Plaintiffs in support of their assertion that they undertqok

reasonable efforts to maintain the secrecy of their trade secret informatiat, iagtpart of the
negotiations surrounding Defendant Stein’s Jouy, Plaintiffs required Stein tagree to

confidentiality provisions in the parties’ March and June 2016 Settlement and digpetition

Agreements. (Doc. No. 158 at p. 20)nder the circumstances presented, the Court finds this t¢ be

insufficient. While Steiragreed to keep Plaintiffs’ proprietary informatioanfidentialwhen he

exited the companies in 2016, there is no @vae thaheor any other employee of AWFeveever
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asked to keep AWF's trade secret information confidentialle working at AWF. Moreover even
assuming Plaintiffs undertook reasonable measures to ensurteirdkept AWF's trade secret
information ®cretafter he left the company, there is no evidence that Plaintiisiatiertook efforts
to ensurdhe secrecy of its trade secret information with respect to &iiWer's other employees or
the general publicFor example, Plaintiffs do not allege mrovide any evidence that, when Stei
exited the companies, theyso askedther AWF employees to sign confidentiality agreements
otherwise instituted measures (such as password protections) to resggs ®AWF’s customers
lists and/or pricing information.

Moreover, Plaintiffs offer no evidence regarding any of the other factorsfiddny the
Ohio Supreme Court. Specifically, Plaintiffs do not direct this Court’s attemti any evidence
regarding (1) the extent to which the alleged trade secret information is knasiaecdWVF; (2) the
extent to which the alleged trade secret information is known to AWF employeese @wings
affected and the value to AWF in having this information as against competit@dy the amount
of time andexpense it would take for others to acquire or duplicate the alleged trade {
information at issue.

In light of the abovethe Court finds that Plaintiffs have failed to satisfy their burden
demonstrating that their customer lists, pricing inforomgtand cooler prototype constitute “trad
secrets”underOhio Rev. Code § 1333.61(D). Defendants’ Motion for Summary Judgment
respect to Plaintiffs’ Misappropriation of Trade Secrets Claim (Courd, ltherefore, granted.

D. Tortious Interference (Count Il)

In Count Il of the Amended Complaint, Plaintiffs allege that Defendant RBMaware of

the existence of (1) the June 2016 Settlement andQdonpetition Agreements between Plaintiff

41

ecref

of

D

ith




Case: 1:18-cv-00723-PAB Doc #: 163 Filed: 08/25/20 42 of 58. PagelD #: 7621

and Stein, and (2) Plaintiffs’ customer relationships and contracts. (Doc. No Y9140, 111.)
Plaintiffs allege that Defendant PPtdrtiously interfered withthe sameby (1) wing Plaintiffs’
proprietary and confidential information to unfairly compete against Plain{@fsusing Plaintiffs’
cooler prototype to develop a product of its own that was substantially sinmtdrakactly the same;
(3) using Plaintiffs’ supplier, cost, and pricing proprietary information to undercut Pisiqiices
in the marketf4) usng Plaintiffs’ confidential and proprietary research and development to cr¢
the same or substantially similar products without the development costs so asrlp corfgoete
against Plaintiffs; and/qf5) usng Plaintiffs’ customer lists to steal customers antidootherwise
encourage Plaintiffs’ customers to not do business with Plaintiisat(] 112.)

Defendants argue that they are entitled to summary judgment with respect to ithis
because “Plaintiffs have offered no evidence that Defendants haweusyt interfered with any of
Plaintiffs’ contracts.” (Doc. No. 151 at pp. 13.) Specifically, Defendants abs¢PPM does not
sell to any of Plaintiffs’ customers and, further, that Plaintiffs “cannot ifyeatie supplier that
Defendants have induced stop selling to Plaintiffs.” I§.) Lastly, Defendants argue that Plaintiff
have no evidence that Defendants were “undercutting” Plaintiffs by selkngatime product at a

lower price. [d.)

In response, Plaintiffs point to evidence that Deferslan¢ currently selling to several of

Plaintiffs’ customers, including International Delight, Nestle, Heinz, Unitedyarmers, and/or
White Wave. (Doc. No. 158 at p. 24P)aintiffs also argue thaPPM tortuously interfered with the
contracts betweeStein and Plaintiffs. (Doc. No. 158 at p. 24.) Specifically, Plaintiffs allege th{
PPM intentionally procured the breach of the June 2016 Settlement andddgretition

Agreementsby “allowing Stein to retain the cooler protype, use his knowledgeeapertise to
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directly compete against Plaintiffs in violation of the Noncompetition Agreement;aatiolving
sales of the same or substantially similar products to that which are marketeddamyg Blaintiffs,
without attempting to place any safeguards in place to try to avoid violations of tleenagts.
(Id.)

In their Reply Brief, Defendants argue that Plaintiffs’ tortious interferefam with respect
to Plaintiffs’ customers fails because “Plaintiffs proffer no evidence thathey even had a
contractual or business relationship with those companies; and (2) Stein and/or Ridnally
procured the contracts’ breach.” (Doc. No. 160 at p223 With regard to Plaintiffs’ claim that
PPM interfered with the June 2016 Settlement and Non-Competition Agreementsjdd$eargue
that this claim fails because Stein did not breach those Agreemkehtat (. 24.)

In order to prove a claim of tortious interference with contract under Ohio lawindifpla

must show “(1) the existence of a contract, (2) the wrongdoer's knowledge of thectof®) the
wrongdoer's intentional procurement of the contract's breach, (4) the lack atatistif, and (5)
resulting damages.”GeorgiaPacific Consumer Products LP v. FeUrPackaging, Ing 701 F.3d
1093, 1102 (6th Cir. 2012) (quotingjami Valley Mobile Health Servs., Inc. v. ExamOne Worldwig
Inc., 852 F.Supp.2d 925, 942 (S.D. Ohio 2012)).

The Court finds that Defendants are entitled to summary judgment in their favor to tite
that this claim is based on Defendant PPM’s alleged tortious interferenc®lwiititiffs’ customer
contrads and relationships. Evensasning that PPM is currently selling the same or substantig
similar products to some of Plaintiffs’ customers, the mere fact thati®Bdng so is not, in and of

itself, sufficient to show that PPM intentionally procured a breattPlaintiffs’ contractual

relationships. Notably, Pldiffs haveintroducedno evidencehatPPM is selling the same product
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as AWFat a lower cost, or th&WF hasotherwise lost business widimy of the identifiedustomers
as a resulbf PPM’s intentional conduct. Accordingly, the Court finds that Bifésrhave failed to
demonstrate a genuine issue of material fact withect$p their claim thaPPM tortuously interfered
with Plaintiffs’ customeicontracts or relationships.

However, the Court falner finds that there is a genuine issue of material fact regarg
whether Defendant PPM tortuously interfered with the June 2016 Settlement af@bhgetition
Agreements between Plaintiffs and Defendant Stelaintiffs argue (and Defendants do not contes
that DefendanPPM was aware of the existence and terms of June 2016 Settlement and
Competition Agreement. Moreover, as set forth above length above, the Court has deterrmin
there are genuine issues of material fact regarding whether Defendant Stein b&satiosd3.2(a)
of the June 2016 Ne@ompetition Agreement and Sections 10 and 15 of the June 2016 Settlg
Agreement. Accordingly, the Court finds that Defendants have failed to demonstrate that ¢he
entitled to summary judgment in their favor wilspect to Plaintiffs’ tortious interference claim t
the extent it is based on Defendant PPM’s alleged interference with the @l &ettlement and
Non-Competition Agreements.

E. Fraud in the Inducement Claim (Count 1V)

In Count IV of the Amended Capiaint, Plaintiffs allege thatDefendant Stein knowingly
and intentionally made material misrepresentations to Plaintiffs that (1yleerfeavous breakdown;
(2) he was unable to continue working due to his health; (3) he had no intention to compet
Plaintiffs; (4) he would never compete with Plaintiffs as that was songeki®@ would never do; (5)
that he had no intention of working and no ability to do so due to his health; and (6) he wante(

bought out of the companies because of his failegjth” (Doc. No. 19 at 1 116.) Plaintiffs allege
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that they justifiably relied on these misrepresentatiam@agreeing to purchag8tein’s] interest in

the companies, in entering the Settlement agreement andClopete agreement, in allowing

Defendam access to confidential and proprietary materials and in not demanding ntactives

covenants for the Ne@ompete€. (Id. at  124.) Plaintiffs seeko have“the Settlement Agreement

and NonCompete Agreement declared null and void, the sale of Defendants’ interests i
companies rescinded, the debts of Defendant Stein to and on behalf of the Company reinsta
all money paid out as to said Agreements returned to the Plaintiffs as if thactramsever
occurred.” (d. at T 126.)

Defendants argue that they are entitled to summary judgment in their favor wigctresp

this claim for several reasons. (Doc. No. 151 at p2A} Defendants first assert that Plaintiffg

fraud claim fails because Plaintiffs failed to tender backdnsideration they received for the release

contained in the June 2016 Settlement Agreement, as required by OhiddgwDdfendants next
argue that Plaintiffs can offer no evidence that Stein ever specificallyniatbthem that he never
intended to wik again. [d.) Even assuming Stein made such alleged misrepresentat
Defendants maintain that it was unreasonable as a matter of law for Pltontsig on them because

Stein’s alleged misrepresentations directly contradict both the March and June 2dGehe

n the

ed, &

ons,

Agreements. I€l.) Finally, Defendants argue that Plaintiffs have not shown that, at the time $te

made the alleged misrepresentations, he did so without present intent to peldoriSed als@oc.
No. 160 at pp. 10-20.)

Plaintiffs argue that material questions of fact exist as to whether Stein fraudulentlgydng
Plaintiffs to enter into the Settlement Agreement. (Doc. No. 158 at pj8.11They maintain that

the “tender back” rule does not apply because “the only considerateived by Plaintiffs was al
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mutual release and nanompetition agreement,” which cannot be “tendered” back by anything other

than rescission. Iq.) Plaintiffs next assert that they have come forward with ample evidence of

Stein’s alleged misrepresetitas, including statements made by Stein himself in June and July 2

statements made by Michael Stein in July and August 2015; and statements made byoBtesials ¢

Mr. Crystal, in November 20151d() Finally, Plaintif6assert that they were jifgtd in their reliance
on Stein’s alleged misrepresentations because there are no provisions ittlémeeStor Non
Compete Agreements that contradict “the fraudulent representations made byh&tdie was
retiring, that retirement was necessary ttubis health and that he could no longer work due to
health.” (d. at p. 16.)

As it is dispositive, the Court will first address Defendants’ argument that syrudgment

is proper because Plaintiffs failed to tender back the considerationdbeiyed for the release.

Under Ohio law, “[a] release of a cause of action is ordinarily an absolute d¢ater action

on any claim encompassed within the releastafler v Borror Corp, 50 Ohio St.3d 10, 552 N.E.2(d

207, 210 (1990).See also Shieéld Metals Cleveland LLC v KevwitcB017 WL 5256832 at * 5

(N.D. Ohio Nov. 13, 2017)Weisman v. Blauschil®008 WL 192139 at * 3 (Ohio App. 8th Dist

015;

his

Jan. 24, 2008). Here, in the June 2016 Settlement Agreement, Plaintiffs agreed to “relegse a

discharge Stein from any and all debts, obligations, claims, demands, causes of achatsoEwer
kind or nature, legal or equitable arising out Stein’s ownership and employment witR][A
Industries, and Holdings, including those known or arising in the future.” (Doc. N¢36L&8Y 5.)
Defendants assert (and Plaintiffs do not contest) that Plaintiffs’ fraud indbeement claim falls

within the scope of this release.
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To avoid this release, Ohio law requires that Plaintiffs, as the releasoisgt dliege that the
release was obtained by fraud and that [they have] tendered back the consideratioth fieactiee
release.”"Weisman2008 WL 192139 at * 4. Indeed, in a long line of cases, the Ohio Supreme (
has held that “a releasor may not attdekvalidity of a release for fraud in the inducement unless
first tenders back the consideratiba received for making the releasé.Berry v. Javitch, Block &

Rathbone, LLP127 Ohio St.3d 480, 940 N.E.2d 1265, 1270 (2010) (emphasis addieel}ller,

Court

he

552 N.E.2cat210 (“A release of liability procured through fraud in the inducement is voidable gnly,

and can be contested onbfter a return or tender of consideration3hallenberger v. Motorists
Mut. Ins. Co, 167 Ohio St. 494, 150 N.E.2d 2282 (1958)Picklesimer v. Baltimore & Ohio R.R.
Co., 151 Ohio St. 1, 84 N.E.2d 214, 217 (1948ge also Talmer Bank and Trust v. Mak¥kl Fed.
Appx. 438, 442-443 (6th Cir. 2016).

The policy behind the tendéack rule is that the law favors the prevention of litigation
the compromise and settlement of controver§ese. Haller552 N.E.2d at 21MWeisman2008 WL
192139 at * 4. Therefore, “a releasor ought not be allowed to retain the benefit of his aq
compromise and at the same time attack its validity when he understood the nature andenoast
of his act, regardless of the basic nature of the inducement empldyatlér, 552 N.E.2d at 211.
“In that event, the consideration shodist be returned so that the parties may be placed in

positions they enjoyed prior to the practice of the fraud alledéd(@mphasis added).

15 A tender of consideration is not required, however, where the plailiiffes “fraud in the factumHaller, 552 N.E.2d
at 210. “A release is obtained by fraud in the factara$ opposed to fraud in the inducemehivhen the actions or
representations of the releasee so impair the mind and judgment of the rélabkerfails to understand the nature d
consequence of his release, theass been no meeting of the mindsl’Here, Plaintiffs do noallege thathey failed to
understand the nature or consequence ofdlease at issue. Rath&aintiffs clearly allege fraud in the inducement,
asserting that certaadlegedmisrepresentaons inducedhe execution of the Releas&hus, the tender back requiremen
applies.
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“Tender, in this context, refers to an offer, not a complétadsaction.”Yoskey v. Eric
Petoleum Corp, 2014 WL 4291629 at *5 (Ohio App. 7th Dist. Aug. 29, 2014) (collecting cas
See also Talmer Bank and Tru6b1 Fed. Appx. at 44243. Moreover, as the Sixth Circuit ha
explained, it is welkettled thathie tender must be made before the rescinding party files the law
See, e.g., Talmer Bank and Tr&%1 Fed. Appx. at 44Zheffield 2017 WL 5256832 at * Gylaust
v. Bank One Columbus, N,83 Ohio App.3d 103, 614 N.E.2d 765, 770 (Ohio App. 10th D&&2)
(“Since plaintiff failed to tender back the consideration for the release prior to suit in this case,
precluded from rescinding it.”y¥eisman2008 WL 192139 at *8 (“Since [the appellants] signed t
release in exchange for consideration encompassing a ... [s]ettlemenifigjgregbey only had one
option. They first had to rescind and tender back the considerabiefore they could bring their
suit.”).

Defendants maintain that, under this authority, Plaintiffs were required to terukethiea
consideration they receivddr the release before filing the instant lawsuit. (Doc. No. 151 at p.
Doc. No. 160 at p. 12.) Defendants assert that Plaintiffs failed to do so andyriherddintiffs’
fraud in the inducement claim fails as a matter of lalg.) (In responseRlaintiffs assert that the
tender back requirement does not apply to them because the only consideration ivey nexethe
mutual release and namompetition agreement, which they maintain cannot be tendered back.
No. 158 at pp. 10-11.) Plaintiffs explain as follows:

Plaintiff has not received any money to tender back as Plaintiffs were the barty w

paid the consideration. In fact, Plaintiffs have not received any benefit, let alene on

that they can return as the only consideration receivecawascompete provision,

which hasbeen repeatedly violated by Stein, and a mutual release. Plaintiffs are

seeking to have both the release and the noncompetition provisions rescinded as part

of its claim for fraud in the inducement, which is the only way such provisions can be

“returned.” If the contract is rescinded, all parties would be placed back@saie
position as if no such contract existed.
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(Id. at p. 12.)

The Court finds Plaintiffs’ argument to be without merit for several reasomst, &s
Defendants correctly note, Ohio courts do not narrowly define the term “consideratanty imean
money. Rather, the Ohio Supreme Court has defined the term consideration more broadiysas foll

Consideration may consist of either a detrimenthe promisee or a benefit to the
promisor.Irwin v. Lombard Univ (1897), 56 Ohio St. 9, 19, 46 N.E. 63. A benefit
may consist of some right, interest, or profit accruing to the promisor, while a
detriment may consist of some forbearance, loss, or responsibility given, suffered, or
undertaken by the promisde. at 20, 46 N.E. 63See, also, Brads v. First Baptist
Church(1993), 89 Ohio App.3d 328, 336, 624 N.E.2d 78ifavar v. Osborn1998),

127 Ohio App.3d 1, 15, 711 N.E.2d 728poney v. Greerj1982), 4 Ohio App.3d
175,177, 4 OBR 276, 446 N.E.2d 1135.

N

Lake Land Employment Group of Akron, LLC v. Columbel Ohio St.3d 242, 804 N.E.2d 27, 3
(2004). Or, as another Ohio court explained, Bfdideration’is a promisor's promise to give
something of value to the promisee in exchange for the promisee's promise to give somettirey of

to the promisot. Parker v. Smith2019 WL 5457933 at * 3 (Ohio App. 8th Dist. Oct. 24, 2019).

Here, although Plaintiffs did not receive any monetary payments as consideration for thei

release of all claims against Stein, they did obtain all of Stein’s shares/”una$Vi Industries,
and Holdings. (Doc. No. 1536 at 1 1.) In addition, as Plaintiffs themselves adhel also received
Stein’s release of all claims against Plaintiffs, and his agreement to theigrevig the Non

Competition Agreement. (Doc. No. 138 at § 7; Doc. No. 1537.) The Court finds that the
acquisition of Stein’s shares/units, release, and-coompetition agreement provide benefits to
Plaintiffs (i.e., “something of value”) and, therefore, are sufficient to corestitonsideration” under

Ohio law. Moreover, Plaintiffs have not directed this Court’s attention to any evidenmnstrang
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that, prior to filing suit, they returned (or offered to return) to Stein eithehhigs/units in AWF,
Industries, and Holdings; his release; or his non-competition agreement.

Plaintiffs nonetheless argusymmarily that they satisfied the tendback requirement by
including a request for rescission in the Complaint. The Court rejects this arguntenSixih
Circuit, applying Ohio law, has made clear that consideration must be tendergdidatkbringing
claims challenging a release:

Unda Ohio law, “a releasor~like Malek here— “may not attack the validity of a

release for fraud in the inducement unlesgitsé tenders back the consideratibe

received for making the releas¢fii omitted] Berry v. Javitch, Block & Rathbone,

LLP, 127 Ohio St.3d 480, 940 N.E.2d 1265, 1270 (2010) (emphasis addéd)e

tender must be made before the rescinding party files the lawsuiBee, e.g., Maust

v. Bank One Columbus, N,A83 Ohio App.3d 103, 614 N.E.2d 765, 770 (Ohio

Ct.App. 1992) (“Since plaintiff failed to tender back the consideration for the release

prior to suit in this case, he is precluded from rescinding g€§ also Weisman v.

Blaushild No. 8815, 2008 WL 192139, at *8 (Ohio @pp. Jan. 24, 2008) (“Since

[the appellants] signed the release in exchange for consideration encompassing a ...

[s]ettlement [a]greement, they only had one option. They first had to rescind and
tender back the consideration—before they could bring their gfit.Omitted].

*k%k

It is well-settled that under Ohio lawlalek had to first ... tender back the
consideration-before[he] could bring [his] suit.See Weismar2008 WL 192139, at
*8 (first emphasis added) (emphasis omitted).
Talmer Bank and Trus651 Fed. Appx. at 44844. See also Sheffield Metals Cleveland, |.PG17
WL 5256832 at * 5 (same).
Thus, to satisfy this requirement, Plaintiffs would have had to allege in the Compéin{

they had returned, or offered to return, Stein’s shares/units in AWF, Industries, antybl¢di well

as the release and roompetition agreement) prior to filing suit. AsTalmerBank and Trust
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Plaintiffs herein “simply failed to do so, and absent an express exception under Ohmtlew
contrary, [they are] stuck with this failuré®” Talmer Bank and Trus651 Fed. Appx. at 444.

Accordingly, the Court finds that Defendants are entitled to summary judgment in tioeir fa
as a matter of law with respect to Plaintiffs’ fraud initiducement claim.

F. Breach of the Duty of Loyalty and Care (Count V)

In Count V of the Amended Complaint, Plaintiffs allege that “[ijn the event the Betite
and NonCompetition Agreements are rescinded, Plaintiffs are entitled to damagesféordint
Stein’s breach of the duties of loyalty and care as well as the breach of the obligatmu dhith
and fair dealing.” (Doc. No. 19 at 11 129-144.)

Defendants move for summary judgment in their favor with respect to this clBioe. lo.

151 at pp. 221.) They maintain that, “because Plaintiffs’ fraud in the inducement claim fails, the

16 plaintiffs’ reliance onYoskey v. Epic Petroleum Cor2014 WL 4291629 (Ohio App. 7th Dist. Aug. 29, 2014) i
misplaced. IYoskeythe plaintiff asserted claimerf(1) fraud in the inducemengscission; (2) fraud in the inducement

)

damages; and (3) fraud in the induceratlaratory judgment. When the defendants insisted that plaintiff was required

to elect between damages and rescission, plaintiff electedtequt on rescission and withdrew his damages claijm.
Defendantghen argud that rescission was improper because there was no tender back of the atosidétlaintiff
attached “an affidavit to his response to summary judgment voicing that headswilling, and able to return the
consideration paid.”ld. at * 2. The appellate court noted that, “[n]otably, summary judgment evideaeed that
plaintiff returned the May 2012 check and was rejecting the 2013 check by refusiogrtiied mail deliery.” Id.
Under these circumstances, the appellate court found that plaintiff shtisfiéender back rule because (in addition o
his affidavit and return of the 2012 and 2013 checks) he had included a requestiésiae in his amended complaint
As an initial matteryoskeyappears to conflict with Ohio Supreme Court and the Sixth Circuit authority, bothidi w
expressly require a plaintiff seeking rescissiofirgt tender back consideratidmeforefiling suit. See Berry940 N.E.2d
at 1270 Talmer,651 Fed. Appx. at 44844. Regardless, the instant case is distinguishable for several reasens. |Fir
Plaintiffs herein have not elected to proceed on rescission instead of damages, Hratitdfs seek to pursue both
rescission and damages, in effect attempting to both enforce thiempetition and trade secrets provisions of the Jupe
2016 Settlement Agreement and, at the same time, rescind the release proWigibeame Agreemengee Haller552
N.E.2d at 211 (“[A] releasor ought not to be allowed to retain the benefit of his act pfaoise and at the same timg
attack its validity when he understood the nature and consequences of his act, seeghtitdesature of the inducemen

employed.”) Second, unlike the plaintiff Mokeywho both requested rescission in the complaint and returned |the

consideration, Plaintiffs herein have not demonstrated that they acttaliged Stein’s shares/units in AWF, Industries,
and Holdings. In other words, Plaintiffs seek the remedy of rescission in thedach€omplaint, but have not returned
(or offered to return) the consideration they received.
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releases in the Settlement Agreement remain effective and operate as an absolut&ioaifftd P
breach of fiduciary duty claim and breach of the obligation of good faith and fair dealing dladmh
In responsePlaintiffs argue that “[b]Jecause material questions of fact remain as toatidulkent
inducement claim, material facts remain as to whether or not a release exists.” ¢Db68MNt pp.
24-25.)

Defendants’ Motion for Summary Judgment with respect to Count V is grafigeset forth
above, the Court has found that Defendants are entitled to judgment in their favorspétit e
Plaintiffs’ fraud in the inducement claim. TherefoRdantiffs’ breach of the fiduciary duties of
loyalty, care, good faith and fair dealing are barred by the release provisiontset the June 2016
Settlement Agreement.

Defendants’ Motion for Summary Judgment with respect to Count V is granted.

G. Conversion (Count VI)

In Count VI of the Amended Complaint, Plaintiffs allege a state law clainedoversion
based on Defendant Stein’s wrongful assertion of control or exercise of dominion over ‘ftibelfid
and proprietary information or other intellectual property belonging to Plaintiffs.’c.(No. 19 at
19 145149.)

Defendants argue that they are entitled to summary judgment in their favoespéct to
this claim because “Plaintiffs have no evidence that Defendants converted any{biag. No.151
at pp. 2223.) Defendants further assert that Plaintiffs’ conversion claim shouldiésded because
it is “merely duplicative of their breach of contract claimd.)

Plaintiffs argue that Defendant Stein converted AWF’s property when it tasdegsion of

the cooler prototype artienfailed to timely returnt despite two written demandgDoc. No. 158
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at pp. 2122.) In addition, Plaintiffs mainita that their conversion claim is not duplicative of the
breach of contract claim relating teetcooler prototype because “a common law duty existed sepa
and apart from any contractual duty to return Plaintiffs’ proprietary cooler prototyjoe 4t ¢. 23.)
In reply, Defendants argue that Plaintiffs’ claim fails as a matter of law hedais
undisputed that the cooler prototype has been returned. (Doc. No. 160 a1p) 2Defendants

further assert that Plaintiffs have failed to identify the source of argedlleommon law duty or any

legal authority that would impose a “freandingduty on Stein’s part to return the cooler prototypel.

(Id.) Finally, Defendants argue that Plaintiffs have failed to come forward with dmissible
evidence regarding actual damages resulting from the alleged conversiononfl&ngmtotype. I¢.
at pp. 21-22.)

“To prevail on a conversion claim, a plaintiff must establjghplaintiff's ownership or right
to possession of the property at the time of conversion; (2) defendant's conversiorohgfalvact
or disposition of plaintiff's property rights; and (3) damage&cademic Imaging, LLC v. Soterior]
Corp., 352 Fed. Appx. 59, 67 (6th Cir. 2009) (quotibgeam Makers v. Marshek002 WL
31839190 (Ohio ApmBth Dist.Dec. 19, 2009) Further,“a demand and refusal are usually requirg
to prove the conversion of property otherwise lawfully Hekenix Enterprises, Inc. v. M&M Mortg.
Corp., Inc, 624 F.Supp.2d 834, 843 (S.D. Ohio 2009).

As in all tort actions that are “factually intertwined” with a contract, “[ijn amsion actions
Ohio Courts have held, ‘[s]uch tort claim lies against a contracting party independeneatia of
contract claim so long as the plaintiff alleges a breach of a duty owed sphwateobligations
created by the contract.Jean v. Stanley Work2006 WL 1966644 at *fN.D. Ohio July 5, 2006)

(quoting DeNune v. Consol. Capital of N. Am., In288 F.Supp.2d 844, 854 (N.Dhio 2003)).
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Thus, the “wrongful act” alleged must be wrongful for reasons other than breach of a contract.

Academic Imaging, LLC v. Soteri@orp., 352 Fed. Appx. at 67.

Moreover,Ohio law requires that “[ijn addition to containing a duty independent of t
created by contract, an action arising out of contract which is also based upon tortious roostiu
include actual damages attributable to the wrongful acts of the alletfed$or which are in addition
to those attributable to the breach of the contraaxtron Fin. Corpyv. Nationwide Mu. Ins. Cp.
115 Ohio App.3d 137, 684 N.E.2Z61, 1271(Ohio App. 9th Dist.1996). See alscAcademic
Imaging, LLC v. Soterio€orp., 352 Fed. Appx. at 638; Hilsinger Bldg. & Dev. Corp. v. Terracon
Consultants, In¢ 2019 WL 4601774 at * 6 (S.D. Ohio Sept. 23, 20B3)}pcock & Wilcox Power

Generation Grp., Inc. v. R.T. Patterson.C2015 WL 631189 at *2 (N.D. Ohio Feb. 12, 2015).

hat

For the following reasons, the Court finds that Defendants are entitled to summaryrjudgme

in their favor with respect to Plaintiffs’ conversion claion several reasons. Firflaintiffs have
not demonstrated that their conversion claim is distinct from their claim that DefeStk&in
breached Section 15 of the June 2016 Settlement Agreement. Both claims estdiealip to
Defendant Stein’s acquisition and alleged failure to promptly return the cooler prototypee \
Plaintiffs argue summdy that “a common law duty existed separate and apart from any contrag
duty to return Plaintiff's proprietary cooler prototypéDoc. No. 158 at p. 23), they have failed t
either identify the source of any such common law duty or explain howliespp the particular
facts of this case SecondPlaintiffs have not argued, or introducaaly evidenceshowing,that he

damages resulting frordefendant Stein’salleged conversion of the cooler prototyweuld be

different from or, in addition tahose resulting from the corresponding breach of Section 15 of

parties’ June 2016 Settlement Agreement.

54

Vhil

ctual

D

the




Case: 1:18-cv-00723-PAB Doc #: 163 Filed: 08/25/20 55 of 58. PagelD #: 7634

Accordingly, Defendants are entitled to summary judgment in their favor with retspe
Plaintiffs’ Conversion claim.

H. Accounting (Count VII)

Finally, in Count VII of the Amended Complaint, Plaintiffs allege that “they have arebtpiit
right to an accounting due to Defendant’'s theft and unlawful use and disclosure of Plai
confidential and proprietary information and trade secrets foors benefit.” (Doc. No. 19 &
151.)

Defendants move for summary judgment in their favor with respect to this ela@oing that
“Plaintiffs utterly fail to demonstrate why they are entitled to the equitable yeafesh acconting.”
(Doc. No. 151 app. 2223.) In response, Plaintiffs assert that Defendants’ Motion should be de
because Plaintiffs “can show that Defendants’ accounts include missing and reddewitich were
removed or otherwise not identified in the records provided in discovery.” (Doc. No. 158 at j
(citing Stein Depo. at Tr. 66-67.)

“The necessary prerequisite to the right to maintain a suit for an equitable aogplikdiall
other equitable remedies, is...the absence of an adequate remedy Balayv\Queen, Inc. v. Wood
369 U.S. 469, 478 (1962f%ee also Bradshaw v. Thompsd®4 F.2d 75, 79 (6th Cir. 1972)
Zehentbauer Family Land LP v. Chesapeake Exploration, BDC6 WL 3903392 at * 4 (N.D. Ohio
July 19, 2016)Executone of Columbus, Inc. v. Infeel, Inc, 2007 WL 1144866 at *4 (S.D. Ohio
April 16, 2007). As theSupreme Courhasexplainedin order to maintain a suit for an equitabl
accounting, “the plaintiff must be able to show that the ‘accounts between the' pagtiessuch a

‘complicated naturethat only a court of equity can satisfactorily unravel thebalry Queen369
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U.S. at 478 (quotingirby v. Lake Shore & Michigan Southern R..Ct?0 U.S. 130, 134 (1887)),
See also Zehentbauer Family Land, 2R16 WL 3903392 at * 4.

As several of Platiffs’ claim survive summary judgment and will proceed to trial, the Co
will address the issue of whether an accounting is necessary or appropeatdiafmatter has
proceeded to trial on the merits. Accordingly, Defendants’ Motion for Summaryndundgvith
respect to Plaintiffs’ claim for an accounting is denied at this time.

l. Defendants’ Counterclaim

In their Counterclaim, Defendants assert a claim of breach of contract basddirgiffs’
failure to continue making monthly installment payments under the 2016 Settlement and
Competition Agreements. (Doc. No. 82 at pp-220) Specifically, Defendants assert that the 20
Agreements required Plaintiffs to make consecutive monthly installment payimgrttsat Plaintiffs
ceased to make isigpayments after January 2018d. @t p. 21.)

Plaintiffs and Defendants each move for summary judgment with respect to tiis (lac.
Nos. 152, 153.) Defendants argue that the payment provisions of the 2016 Settlement Agr
(and associated @missory Note and Personal Guaranty) are clear and ambiguous and there
genuine issues of material fact that Plaintiffs breached those provisions whemrdbkey making
monthly payments in January 2018. (Doc. No. 152.) Defendants also seek attornegfees. (

Plaintiffs argue that Defendants’ Motion should be denied because “Stein had lipate
breached the Settlement Agreement on numerous occasions prior to January 2018, therngby
excusing Plaintiffs from making any further payments.” (Doc. No. 157 at p. 19.) For theessan,

Plaintiffs argue that they are entitled to summary judgment in their favor witbatet® Defendants’
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Counterclaim because Stein cannot show that Plaintiffs failed to fulfill anyactudt obligation
without legal excuse. (Doc. No. 153 at p. 24-25.)

As set forth at lengtbupra the Court has determined that there are genuine issues of mal
fact regarding whether Defendant Stein breached Section 3.2(a) of the June 28d6nhaetition
Agreement and Sections 10 and 15 of the June 2016 Settlement Agreement. Accordingly, th
finds that summary judgment is not appropriate, for either party, with respect todBef&
Counterclaim. Plaintiffs’ and Defendants’ Motions for Summary Judgment withecesto
Defendants’ Counterclaimre, therefore, denied.

V. Conclusion
Accordingly, and for all the reasons set forth above, the Court finds as follows.
1. Plaintiffs’ Motion for Summary Judgment on the Counterclaim and Partial Sumnj

Judgment as to their Complaint (Doc. No. 153) is DENIED.

2. Defendants’ Motion for Summary Judgment on his Counterclaim (Doc. No. 15}
DENIED.
3. Defendants’ Motion for Summary Judgment on Plaintiffs’ Complaint (Doc. No. 1

is GRANTED IN PART and DENIED IN PART, as follows. Defendants’ Mnotis GRANTED
with respect to:

e Plaintiffs’ Breach of Contract and Breachtbé&Implied Covenant of Good Faith
claims (Count 1), as to Plaintiffs Industries and Holdings only;

¢ Plaintiffs’ Misappropriation of Trade Secretsion (Count I1);
e Plaintiffs’ Tortious Interference claim (Count Ill), to the extent that thisrcia
based on Defendant PPM’s alleged tortious interference with Plaintiff&rast

contracts and relationships;

e Plaintiffs’ Fraud in the Inducemeniaim (Count 1V);
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e Plaintiffs’ Breach of the Duties of Loyalty, the Duty of Care, and the Obligation
of Good#¥aith and Fair Dealinglaim (Count V); and

e Plaintiffs’ Conversion kaim (VI).

Defendants’ Motion is DENIED with respect to:

e Plaintiffs’ Breach of Contract and Breaoh the Implied Covenant of Good Faith
claims (Count l)as to Plaintiffs Williams and AWF,;

e Plaintiffs’ Tortious Interferencelaim (Count Ill) to the extent that this claimbased

on Defendant PPM'’s alleged interference with the June 2016 Settlenteitoan
Competition Agreements;

e Plaintiffs’ Accounting claim (Count VII).

ITIS SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: August 25, 2020 U. S. DISTRICT JUDGE
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