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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
LITRELL CHAPMAN , Case N0.1:18-CV-775

Petitioner,
-VS- JUDGE PAMELA A. BARKER

Magistrate Judge Jonathan D Greenberg
CHARMAINE BRACY , Warden

Respondent
MEMORANDUM OPINION AND
ORDER

This matter is before the Court upon the Report & Recommendation (“R&R”) of Magis|

=

Judge Jonathan D. Greenberg (Doc. No. 11), which recommends that Petitioner haptabs
Petition for Writ of Habeas @pus (Doc. No. 1) be denied. Petitioner has filed Objections to|the
R&R. (Doc. No. 12 For the following reasons, PetitiongObjections to the R&R areverruled
The R&R is adopted and the PetitiorDENIED.

l. Background

A. Factual Background
The Court of Appeals for the Eighth District of Ohio (hereinafter, “state aipatburt”)
summarized the facts underlying Chapmasté&te court conviction as follows:

The events here began when Litrell Chapman, Alonzo Quinnie, and Willis McNeal
twice attempted to steal money during the early morning hours of May 30, 1996. In
connection with the first attempt, Chapman borrowed a Smith & Wesson .38 caliber
snub-nosed revolver from Michael Lauderdale, which belonged to Clinton Robinson,
and he, Quinnie,ral McNeal stole a safe from Chaprisacousin. After meeting
Robinson, Timothy Larkin, and Aisha Sparks at the home of Chaprfather,

Chapman broke into the safe but found only pennies and some marijuana seeds; as a
result of this failed attempt to obtacash, Chapman suggested that he, Quinnie, and
McNeal rob David White. At this point, Chapman then gave McNeal a saffied-
shotgun, and the three men drove to White’s apartment where, after unscrewing the
bulb in a light fixture above the front door, they kicked offenapartment and
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kitchen doors, and, as White confronted Chapman in the kitchen, Chapman shot him
in the upper left part of his chest near his heart at close range. Following a quick, but
unsuccessful, search of the apartment for “big money,” Chapman ran to his car and
drove to his father’s house, where he met Aisha Sparks and allegedly went to sleep
for the night. McNeal and Quinnie then ran from Whitapartment to McN€eal car

and drove away.

White's girlfriend, Loretta Taylor, who had been hiding in the bedroom closet during
the robbery, telephoned police and, upon their investigation, she identified someone
other than Chapman as the man who searched her bedroom. The following week,
Chapman attended White’s funeral and bragged to Timothy Larkin about having
committed his first murder; he also asked Aisha Sparks to provide him with an alibi.
Cleveland police detectives, who continued this investigation, eventually arrested
Chapman in November, 1996, based in part on information provided to them by
Clinton Robinson and Timothy Larkin; the grand jury subsequently indicted
Chapman for aggravated murder, aggravated burglary, and aggravated robbery. The
court conducted a jury trial which resulted in guilty verdicts against Chapman on all
three caints. The court then sentenced him to serve life imprisonment without parole
eligibility for twenty years on the aggravated murder conviction, consecutive with
concurrent terms of ten to twenty-five years on the aggravated burglary and
aggravated robbery convictions.

State v. Chapmamo. 72532, 1998 WL 355863, at *1 (Ohio App. 8th Dist. July 2, 1998).

B. Procedural History

1. Initial State Court Proceedings

The Cuyahoga County Grand Jury indicted Chapman on the following charges: one cqunt o

aggravated murder (Count One); aggravated burglary (Count Two); aggravated robbery
Three); and having weapons under a disability (Count Four). (Doc.-lloES. 1.) Counts One
through Three carried firearms specificationkl.)( Chapman plead not guilty to all chargekd.)(
Count Four was subsequently bifurcated and noll&tl) (

Subsequently, the jury found Chapman guilty of Counts One through Thdee.Of April
11, 1997, the state trial court sentenced Chapman to life imprisonntbrpaxdle eligibility after

twentyyears, plus an additional three years for the firearms specificatioterataltwentyfive years
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on each Counts Two and Thredd.Y Chapmais sentences on Counts Two and Three were to

served concurrently to each other, but consecutively to Count @he. (

Chapman, through counsel, appealed directly to the state appellate court. In hiseap

brief, he raised the following assignments of error:

VI.

VII.

Litrell Chapman was denied his right to effective assistanceowfisel as
guaranteed by Article I, Section 10 of the Ohio Constitution and the Sixth and
Fourteenth Amendments to the United States Constitution when counsel failed
to object to the inclusion of a statement that had been ordered suppressed.

Litrell Chapmais right to a fair trial guaranteed by the Due Process provisions
of Article 1, Section 16 of the Ohio Constitution and the Fourteenth
Amendment to the United States Constitution were violated by the misconduct
of the prosecutor when evidence was presented in direct contention of the trial
court’s order not to include testimony regarding the details of the arrest.

The trial court committed prejudicial error when it permitted irrelevant
evidence to be presented in direct contention of its order not to include
testimony regarding the details of arrest andiatation of evid. Rules 401,
402, and 403.

The verdicts finding Litrell Chapman guilty were against the manifest weight
of the evidence because there was no substantial evidence upon wiech a

of fact could reasonably conclude that the elements of the offenses had been
proven beyond a reasonable doubt.

In this case, the offenses of aggravated robbery and aggravated burglary are
allied offenses of similar import within the contemplatiéiRaC. 2941.25, and

the separate convictions violated appelsntonstitutional rights against
double jeopardy guaranteed by Article I, Section 10 of the Ohio Constitution
and the Fifth and Fourteenth Amendments to the United States Constitution.

The trial court erred as a matter of law when it failed to senteitcsl
Chapman pursuant to Senate Bill 2.

Litrell Chapman was denied his constitutional right to effective assistance of
counsel when trial counsel failed to object todeatence, which wabdgal.

(Doc. No. 61, Ex. 5.) The State filed a brief in response. (Doc. NQb.bx. 6.) On July 13, 1998,

the state appellate court affirmed Chapisanonvictions, but remanded Chaprsarcase for
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resentencing in accaadcewith Senate Bill 22 (Doc. No. 61, Ex. 7.) On July 27, 1998, the stat

D

trial court resentenced Chapman in the following journal entry:
Pursuant to the mandate from tGeurt of Appeals, it is hereby ordered that the
Defendant is resentenced to 10 years at Lorain Correctitalitionon Count 2 and
10 years on Count 3, concurrent with each other but consecutively with Count 1, credit
for time served. . . .
(Doc. No. 6-1, Ex. 9.)
Next, Chapman, proceedipgo se filed a Motion for Delayed Appeal with the Ohio Supreme
Court On October 20, 1999, tlighio Supreme Coudenied this motion and dismissed the matter.

(Doc. No. 6-1, Ex. 8.)

2. First Federal Habeas Petition
Chapman filed his first of three federal habeas corpus petitions in the Nortlsgrict [if
Ohio on September 29, 2000. He asserted the following grounds for relief:

GROUND ONE: Conviction obtained in violation of Petitioner’'s &H.4th
Amendment righto effective assistance of counsel.

Supporting Facts Trial counsel rendered the ineffective assistarice
counsel where he failed to object to the inclusion of a stateimaritad been
ordered suppressed by trial court.

GROUND TWO': Conviction obtained in violation of Due Process claase
a result of prosecutorial misconduct.

Supporting Facts Prosecutor adduced evidence of Petitionamest in
contravention of trial court’s suppression order.

GROUND THREE: Conviction obtained in violation of Dugdétesslause
where evidence insufficient as a matter of law to convict.

Supporting Facts: Conviction obtained as a result of trier of fact drawing
inference on inference in violation of double inference iuleriminal cases.

1 Ohio Senate Bill 2 was passed on July 1, 1996. Chapman committed his crimes on May 30,t1®86,tried and
convicted after July 1, 1996. (Doc. Ne16Ex. 3.)

4
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GROUND FOUR: Conviction obtained in violation of Double Jeopardy
clause of Fifth Amendment made obligatory on Ohio via 14th Amendment.

Supporting Facts: Conviction for felony murder violations double jeopardy
protection where underlying felonies used to obtain murder conviction.

(Doc. No. 6-1, Ex. 10.) On November 30, 2000, the district court denied and dismissed Chap
petitionbecause Chapman had “yet to exhaust his state court remedies, as he currently has a

postconviction motion pendiddn the Ohio court$. (Doc. No. 6-1, Ex. 11, PagelD# 348.)

3. First Motion for a New Trial

On January 30, 2001, Chapman, proceegdnogse filed a Motion for a New Trial in the statg
trial court. (Doc. No. él, Ex. 12.) The state trial court denied his Motion on February 5, 2001. (I
No. 61, Ex. 13.) Despitethe denialof Chapman’s Motion, the State filed a brief in oppositioit to
on February 15, 2001. (Doc. NG16Ex. 14.) The state trial court again denied Chapsniglotion
on March 8, 2001. (Doc. No. 6-1, Ex. 15.)

On June 15, 2001, Chapman filed a Notice of Appeal with the state appellate court.
No. 61, Ex. 16.) Chapman filed his merits brief on November 13, 280draised the following
nine assignments of error:

I.  Litrell Chapman right to fair trial guaranteed by the due process provision of

Article One, Section Sixteen of the Ohio Constitution and the Fourteenth
Amendment to the United States Constitution were edlathen the trial

2n his first habeas petition, Chapman states that he filed a-¢pasiction petition"with the Cuyahoga County Court
of Common Pleas and that the motion was “still pending” at the time he filed hismpe(Doc. No. €1, Ex. 10, PagelD#
336-37.) However, the record does not contain any suchgoostiction petition dated after tiighio Supreme Court’'s
October 20, 1999 denial of Chapman’s motion for delayed appeal but prior to Chapmamsb8e@@, 2000 habeas
petition.

3 Chapman’s June 15, 2001 Notice of Appeal was dismissadpontéor Chapman’s failure to file the record. (Doc
No. 6-2, Ex. 31, PagelD# 571.) Chapman filed a motion to reconsider, claiming thatlht received notice of the

man’

Doc.

(Doc

trial court’s order dismissing his new trial motiofid.) The state appellate court granted his motion for reconsideration

and reinstated the appeal, which accounts for the delay between his Notice of Adgeslinaerits brief. (. at PagelD#
572.)
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V1.

VII.

VIII.

court failed to give the defendantcempetency test when the defendant
competency was in question.

Litrell Chapman right to a fair traguaranteed by the DBrocess provision of
Article One, Section Sixteen of the Ohio Constitution and the Fourthteenth
Amendment to the United States Constitution were violated when the trial
court failed to suppress a written statement that resulted from the defendant
being denied a telephone to consult counsel.

Litrell Chapman right to a fair trial guanteed by the DBrocess provision of
Article One Section Sixteen of the Ohio Constitution and the Fourthteenth
Amendment to the United States Constitution were violated when a state
witness testified to atatement that was ordered suppressed.

Litrell Chapman right to a fair trial guaranteed by theHDacesprovision

of Article One, Section Sixteen of the Ohio Constitution and the Fourthteenth
Amendment to the United States Constitution violated when the trial court
allowed the prosecutor to use evidence that was highly prejudice and had no
relavance.

Litrell Chapman right to a fair trial guaratebg the Due Process Provision of
Article One Section Sixteen of the Ohio Constitution and the Fourthteenth
Amendment of the United States Constitution were violated when the trial
court allowed the prosecution to use evidence that came from a violation of the
defendant fourth amendment right.

Litrell Chapman right to a fair trial guaranteed by the due process provision of
Article One Section Sixteen of theh®@ Constitution and the Fourthteenth
Amendment of the United States Constitution violated when the prosecutor
learned after trial bothktate star witnesses committed perjury, which made the
verdict unreliable.

Litrell Chapman right to a fair trial guared by the Due Process provision
of Article One Section Sixteen of the Ohio Constitution and the Fourthteenth
Amendment of the United States Constitution were violated when the trial
court allowed a witness to testify who stated he was threaten anddcbgrce
detectives without makingpquiry into it.

Litrell Chapman right to a fair trial guaranteed by the Due Process Provision
of Article One Section Sixteen of the Ohio Constitution and the Fourthteenth
Amendment of the United State€onstitution were violated by the
misstatement of facts concerninggan not in evidence, made by the
prosecutor.
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IX. Litrell Chapman was denied his right to effective assistance of counsel as
guaranteed by the Article One Section Ten of the Ohio Constitution and the
Sixth Amendment of the United Stat€onstitution were violated when
counsel fail below standards.
(Doc. No. 61, Ex. 17(reproduced as in origina)) The State filed a brief in response February
25, 2002. (Doc. No. 6-1, Ex. 18.)
On March 142002, the state appellate court dismissed Chajmapeal as untimely. (Doc
No. 61, Ex. 19.) Chapman filed a Motion for Reconsideration with the state appellatercMatch
25, 2002. (Doc. No.-4, Ex. 20.) Chapman also filed a Motion for Leéwd-ile a Delayed Appeal
with the state appellate court on March 28, 2002. (Doc. Ng.Ex. 21.) The state appellate cou
denied both motions on May 21, 2002. (Doc. No. 6-1, Exs. 22, 23.)
Thereafter, Chapman filed a Motion for Delayed Appeal wittQh® Supreme Couft The

Ohio Supreme Court denied Chaprisamotion and dismissed the matter on September 4, 2(
(Doc. No. 6-1, Ex. 24.)
4. PostConviction Petition
On May 7, 2001, Chapman filecpeo sefiling captioned “Motion to Amend Post Convictior
Petition” with the state trial court. (Doc. No16Ex. 25.)In his Statement of Facts, Chapman stat
that he was only linked to the robbery and murder at Mr. Whressidence based on the testimor
of two witnesses who subsequently changed their stories to place Chapman atersceneafter
they were threatenedld( at PagdD# 443.) Chapman also stated that another witness subsequ

testified at Chapmas caodefendariss trial thathedid not see the faces of three individuals standi

4This motion is missing from the record.
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outside of Mr. Whités residence immediately prior to the robbery because all three individy
hoods were over their facedd.j

In response, the State filed a Motion to DisnaesMay 17, 2001. (Doc. No.-@, Ex. 26.)
On June 26, 2001, the state trial court granted the’ Stdigtion and dismissed ChapmanMotion
to Amend. (Doc. No. 6-2, Ex. 27.)

On January 22, 2002, Chapman filed a Notice of Appeal with the state appellate court.
No. 62, Ex. 28.) The state appellate court dismissed sponteChapmais appeal as untimely

pursuant to Ohio App. R. 4(A). (Doc. No. 6-2, Ex. 29.)

5. Second Federal Habeas Petition
On September 15, 2003, Chapman filed a second habeas corpus petition in the Nd
District of Ohio. This time, he asserted the following fifteen grounds foff:relie

GROUND ONE: Conviction obtained in violation of Petitioner’s Gthd
14thAmendment right to effective assistance of counsel.

Supporting facts: Counsel fail to object to the inclusion of@mtement that
had been ordered suppress.

GROUND TWO: Conviction obtained in violation of Due Proc&3siasas
a result of prosecutor misconduct.

Supporting facts: Prosecutodducedevidenceof petitionerarrest in
contravention of traitourts suppression order.

GROUND THREE: Conviction obtained in violation of Due Proc&dause
as a result the [unintellgible] trial court committed prejudickrabr.

Supporting facts: Trial court commited prejudicial errewhenit permitted
irrelaliventevidence to be presented in direohtention of it's order. Not to
include testimony regarding the details of arrest and in violation of Evid.
Rule 401, 402 & 403.

lals

(Doc
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GROUND FOUR: Conviction obtained in violation of the Due Process
Clause as a result the evidence finding petitioner guilty is against manifest
weight.

Supporting facts: The evidence finding petitioner guilt is not supported by
sufficient evidence which a trier of faateuldreasonable conclude that the
elements of the offense had been proveyond a reasonable doubt.

GROUND FIVE: Conviction obtained in violation of the due process clause
double jeopardy.

Supporting facts: Aggravated robbery and aggravated burglaryadired
offenses of similar import within the contemplation of R2841.25 and the
separate convictions violated petitioner’s constitutional right against double
jeopardy.

GROUND SIX: Denial of the right to appeal a violation of the due process
clause fithAmendment.

Supporting facts: Trial court failed to give notice (timely) afppealable
order.

GROUND SEVEN: Conviction obtained in vilation of the due process
clause when the trial court failed to give defendant a competency test.

Supporting facts: Detective testified petitioner was threatsigicide and
showed irrational behavior trial court failed to inquirytanpetitioner mental
state of mind

GROUND EIGHT: Conviction obtained in violation of the 6th & tt¥
Amendment right to counsel and a telephone call to consult counsel.

Supporting facts: Petitioner stated several times he didvant tomake a
statement and stated to officers he wanted counse petiaseatenied
counsel and a telephone call to consult with counsel.

GROUND NINE: Conviction obtained in violation of the due prolctzuse
when a witness testified to a statement that was ordered suppress

Supporting facts: The trial court ordered an oral statement sup@ess
detective got on the stand and testifiechis statement this wadain error.
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GROUND TEN: Conviction obtained in violation of the due proceksaile
when the trial court allowed the prosecutor to use euid@was highly
prejudice and had no relavance.

Supporting facts: The trial court allowedhe prosecution to usvidence
where prosecution clerarly stated no evidence is being gained “I think jury
should hear this.

GROUND ELEVEN: Conviction obtained in violation of theéhiand 14h
Amendment right when prosecution used evidence that camelliegal
search andiezerof defendant.

Supporting facts: The petitioner was a passenger in a cardfficer's
stated they saw petitioner do nothing wrong but still patsarekt petitioner
without probable clause.

GROUND TWELVE: Conviction obtained in violation of the due process
clause when the prosecution learned after trial both star witnessésed

perjury.

Supporting facts: Both Clinton Robinson and Timothy Larkiestified
falsely and the prosecution knew or should have knadefandant trial they
stated thesaw defendant and co defendaetger the Whites apartment in
co d'strial they stated thegnly saw people standing outside.

GROUND THIRTEEN: Conviction obtained in violation of the due process
clause when thei#l court allowed a witness to testify who statedvas
coerced and threaten by detectives and prosecutor without making inquiry
into it.

Supporting facts: Co Defendant Willis McNeil stated in open cotlré
detectives type a statement and forced him to sign it with threats of being
sent to the electric chair and the prosecutor threaten him by stating he would
have to go to trial if he didn’t keep his end of there deal, this was plain error.

GROUND FOURTEEN: Conviction obtained in violation of the due
process clause when the prosecution made misstatement about gun not in
evidence.

Supporting facts: Only one person saw guns in crime Clinton Robinson
stated .38 had brown handle and shot gun had no haficlien’s wife stated
she saw person with gun with brown handle and it was not petitioner but
prosecution said it was petitioner.

10
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GROUND FIFTEEN: Conviction obtained in violation petitionethéand
14th Amendment right to effective assistance of appeal counsel.

Supporting facts: Error onethrewfourteen support this. Counsel was
ineffective when he failed to request a competencyfeestefendant.

Counsel alsatail to prepartdor supresdiearing concerning petitioner
statement. Counsel also fail to prepare for suppression hearing concerning
struggle with police. Counsel also fail to bring up the misstatement abouty
gun not in evidence. Counsel fail to bring up both star witnees for the state
Comittedperjury. Appeal counsel failed to research petitiamaese and
guarantee an effective appeal.

(Doc. No. 62, Ex. 30(reproduced as in original).) On May 5, 2004agistrate Judge George J|.

Limbertissued a Report and Recommendation that Chapnpatition be dismissed as tirbarred.
(Doc. No. 62, Ex. 31.) On July 30, 2004, Judge Paul Matia adaptgeReport and Recommendatio
and dismissed Chapmametition (Doc. No. 62, Exs. 32, 33.)

On August 30, 2004, Chapman made wo sefilings with the district court. First, he filed
a Notice of Appeal. (Doc. No.-B, Ex. 34.) Second, he filed a Motion for Relief from Judgmg
under Fed. R. Civ. P. 60(b). (Doc. Ne26Ex. 35.) Judge Matia denied Chapnhsakllotion on
September 7, 2004. (Doc. Ne26EXx. 36.) On September 19, 2005, the Sixth Circuit affirmed Ju

Matia s decision, holding Chapmashabeas petition was tiabarred. (Doc. No. 6-2, Ex. 37.)

6. Second Motion for New Trial
On December 8, 2006, Chapman filedra semotion captioned “Request for Leave to Fil
Delayed Motion for New Trial” with the state trial abu (Doc. No. 62, Ex. 38.) In his motion,
Chapman statelde obtained several pieces of new evidence that justified granting him a new
including evidence that both -@efendants committed perjury while testifying during Chapmal
trial, that Chapran was denied access to an attorney during police interrogation, and that

witnesses were coerced into giving false testimony at Chdgriraal. (Id. at PagelD# 62-24.) The
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state filed a brief in opposition. (Doc. No26 Ex. 39.) On January 12, 2007, the state trial co
denied Chapman’s motion. (Doc. No. 6-2, Ex. 40.)

Chapman filed a Notice of Appeal with the state appellate court on February 9, 2007.
No. 62, Ex. 41.) On March 23, 2007, the state appellate court dism@sedponteChapmalts
appeal, finding that the state trial coaudgment was not a final, appealable order under Ohio R
C. 8 2505.02. (Doc. No-B, Ex. 42.) Thereafter, on June 25, 2007, Chapman filed a “Request
Final Order that Coincide with @n. R. 32 B” with the state trial court. (Doc. No26 Ex. 43
(reproduced as in origind)) The state trial court denied Chaprisarequest on June 29, 2007. (Do
No. 6-2, Ex. 44.)

On August 2, 2007, Chapman filed a Notice of Appeal of the statectuat’'s denial of a
final order. (Doc. No.€, Ex. 45.) The state appellate court dismissed Chdgragpeal for failure
to file a praecipe on August 24, 2007. (Doc. N@, &x. 46.) On August 30, 2007, Chapman filg
a Motion for Reconsideration ofiis dismissal, but the state appellate court denied the motior

September 5, 2007. (Doc. No. 6-2, Exs. 47, 48.)

Chapman then attempted to appeal this dismissal ©hieSupreme Court. On Septembe

28, 2007, he filed a Notice of Appeal with tlhio Supreme Court in which he raised tw
propositions of law:

I.  The appellant wa denied his constitutional right under the Ohio Constitution
Article IV Section 16 3(B)(2). When thieal court fail to give him notice his
notice of appeal was acceptaed was in active status. The Ohio constitution
is made applicable to the United States Constitutibrew the 14th
Amendment, (due process and equal protection).

II.  Were the trial court abused its descrectidmen it dismissed the appellant
request for leave to file delayed motion for new trial based on newly
discovered evidence. Were defendappellant presented sufficient evidence
sowing he was unavoidably prevented from the early discovatricl 1
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Section 16 of the Ohiof Constitution and the 14th Amendmentthe US
constitution.

(Doc. No. 62, Exs. 49, 5(reproduced as in original).) On January 23, 2008,h®
Supreme Court declined jurisdiction of Chapman’s appeal. (Doc. No. 6-2, Ex. 51.)
7. Additional Motions

Between 2009 and 20,1l&hapman filed several mowasuccessful motions. On January 2
2009,Chapman filed a motion with the Sixth Circuit, seeking to file a successiveshpbg@on.
(Doc. No. 62, Ex. 52.) He argued that his convictions were a miscarriage of justiaeskeecew
evidence demonstrated that he was actually innocent of the underlying crichesVgrdenBracy
filed a brief in opposition. (Doc. No.-B, Ex. 53.) On July 21, 2009, the Sixth Circuit deniq
Chapmais request to file a successive habeagipeti (Doc. No. 6-2, Ex. 54.)

On February 11, 2011, Chapman filegp se“Notice for Order on Newly Discovered
Evidence” with the state trial court. (Doc. Ne26Ex. 55.) The state trial court construed it as
Motion for a New Trial Based on Newly Discovered Evidence and denied Chapmation on

February 24, 2011. (Doc. No-&K Ex. 57.)Chapman filed a Notice of Appeal with the state appell

court. (Doc. No. &, Ex. 58.) The state appellate court dismissed Chdgnagpeal on Septembef

15,2011, finding that the trial coug order was not a final, appealable order. (Doc. N.EBx. 62.)

On November 12, 2014, Chapman filepra seMotion for Revised Sentencing with the state

trial court. (Doc. No. €, Ex. 63.) The state trial court denied this motion on December 16, 2
(Doc. No. 6-2, Ex. 65.)

On January 14, 2015, Chapman filedo se pleading captioned “Motion to Correct
Sentences That is Contrary to Law and To Enforce the Appeal Court Remand” witat¢heizl

court. (Doc. No. &, Ex. 66.) On March 2, 2015, the state trial court denied Chapmastion as
13
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moot. (Doc. No. &, Ex. 68.) The state trial court referred to its previous July 28, 1998 journal e

in which it complied with the state appellate cbairemand mler to resentence Chapman according

to Senate Bill 2. I¢.)

8. Motion for Resentencing
On March 18, 2016, Chapman, proceedmmg se filed a pleading captioned “Motion for
Resentencing to Correct a Sentence Unauthorized by Law.” (Doc.-RloEX. 69.) Chapman
argued—contrary to his argument in his 1998 direct appdhht he should have been “sentencg
under the Pr&enate Bill 2 sentencing schemeld. @t PagelD# 884.)The state trial court denied
this motion on March 24, 2016. (Doc. No. 6-2, Ex. 70.)
On April 25, 2016, Chapman filed a Notice of Appeal with the state appellate court. (
No. 6-2, Ex. 71.) He raised a single assignment of error:
I.  The defendanappellant Litrell Chapman was denied due process of law and
equal protection guaranteed by the 14th Amendment to the United States
Constitution. The defendaappellant was also denied due course of law and
to have justice administered without denial or delay guaranteed by Article |,
Section 16 of the Ohio Constitution. When the trial court erred in denying the
appellant motion to correct sentence unauthorized by law.
(Doc. No. 62, Ex. 72(reproduced as in origina)) On July 25, 2016,he State filed a brief in
response. (Doc. No:-B, Ex. 73.) The State agreed that Chapman should haved®encedinder
the preSenate Bill 2 schemt® indefinite sentencebut disagreed that a de novo resentencing W
necessary. Id.) On August 4, 2016, Chapman filed a Reply. (Doc. N8, BEx. 74.) Chapman
argued that he should not be sentenced to indefinite sentences on Counts Two and Three by
have a de novo resentencing. (Doc. No. 6-2, Ex. 74.)

On September 12, 2016, after Chapman filed his Reply but before the state appeltats

had ruled on his appeal, Chapman filed a “Motion for Leave to Dismiss the Appellant Apped
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Lack of Subject Matter Jurisdiction.” (Doc. Nel7PagelD# 990.Yhe state appellate court denie
this motion on November 1, 2016d.(at PagelD# 995.)

On December 15, 2016, the state appellate court rul&hapmarfs appeal. (Doc. No. 6-2,
Ex. 75.) The court affirmed in part and reversed in part the state trialscdartial of Chapmas
Motion for Resentencing. Id.) The state appellate court noted that, on Chajsnaitial direct

appeal(“Chapman’l), it remanded Chapmaéas case for resentencing on Counts Two and Threg

accordance with Senate Bill Z1d. at PagelD# 920.) Howevenilssequent to the state appellate

court’s decision irChapman Jthe Ohio Supreme Court decidethte v. Rusiwhich hetl that Senate
Bill 2’s sentencing provisions applied only to crimes committed on or after July 1, 1€9@¢t (|

PagelD# 921.) Chapman committed his crimes on May 30, 199p.Therefore, hestate appellate

court heldthatChapman should have been sentenced under tigepise Bill 2 sentencing scheme.

(Id. at PagelD# 922.)

However, the state appellate court also held that Chagnsmmtence was not void an
therefore, he was not entitled to a de novo resentencidg. Rather, as provided und@hio Reuv.
C. 85145.01, “if a determinate sentence is imposed instead of a statutorily requiredmnuste
sentence, the determinate sentence is treated as an indeterminaémaiie® sentence does ng
thereby become void(ld.) Therefore, though the trial court erred by resentencing Chapmaj
definite terns on Counts Two and Thrae 1998, “the sentences on those counts may be deemg
be indeterminate sentences, as remglipy R.C. 2929.11(B)(1)(a), with the tgear term as the
minimum indefinite term and 25 years as the maximum indefinite teral” a{ PagelD#923.)
Accordingly, the state appellate court reversed and remanded the trias ¢godgiment only to the

extent that the trial court correct its sentencing entry to reflect that Courdsama Three are
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indeterminate sentences of a minimumtesi years and a maximum ofventy-five years. I[d. at

PagelD# 924.)

On December 27, 2016, Chapman filed two motionk te state appellate court: a Motion

for Reconsideration and En Banc Rehearing and a Motion to Certify a Conflict Under AppAR. 25(

(Doc. No. 6-2, Exs. 76/7.) The state appellate court denied these motions on June 15, 2017. |(Doc

No. 6-2, Exs. 78, 79.)

After Chapman filed his motions with the state appellate court, he filed aeNwtisppeal
with the Ohio Supreme Court on January 26, 2017. (Doc. Mo.Ex. 80.) Chapman raised the
following propositions of law:

I.  Did the appeals court incorrectly correct the appellant sentence under 5145.01
when the sentence was actually a legal sentence at resentencing.

[I.  Was the appeals court in error when it fail to dismiss the appellant appeal for
a lack of subject matter jurisdiction?

[ll.  Was the trialcourt in error when it fail to give the appellant a final order in
violation of Crim. R. 32(C) and St. v. Baker 893 N.E.2d 163.

(Doc. No. 62, Ex. 81(reproduced as in origindl) On May 31, 2017, the Ohio Supreme Court
declined to accept jurisdictiorf €Ghapmairs appeal. (Doc. No. 6-2, Ex. 82.)

On July 12, 2017, the state trial court, pursuant to the state appellats Paogmber 15,
2016 remand order, corrected its July 27, 1998 sentencing entry to reflect that Cagensance

on Count Two igen to twentyfive years and his sentence on Count Thréengo twentyfive years,

running concurrently with each other, but consecutively with Count One. (Doc. No. 6-2, Ex. 8B.

9. Third Federal Habeas Petition
On March 31, 2018, Chapman filed the instant Petition for Writ of Habeas Corpus. (Dog.

1.) He assestfourgrounds for relief:
16
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GROUND ONE: The petitioner was denied due process and equal protection
when the state court fail to apply state law, illegadyrecting his sentence.

Supporting Facts The petitioner was resentence on a renfeord the

appeals court. At the time the petitioner was resentitieceentence was

legal. The Ohio Supreme Court later deterntireesentence was illegal, but
even erroneous judgements are binding orstaie under res judicata and the
petitioner should have been re-sentence and the sentence should not have
beencorrected as an oversight or otherwise R.C. 5145.01 was applied to the
resentencing.

GROUND TWO: The petitioner was denied due process andlequ
protection of law when the appeals court fail to dismiss his appeal lack of
jurisdiction

Supporting Facts The petitioner was sentence to 10 yearder Senate Bill
2. The Eighth District Court of Appealetermine a sentence that did not
have the madatory period of post release control was non finale and not
appealable

GROUND THREE: The petitioner was denied due process and equal
protection when the court fail to give the petitioner a final order.

Supporting Facts The petitioner has to use two journal entreeseflect his
sentence in violation of clearly establaiw.

GROUND FOUR: The trial court committed Plain error when it fail to give
the petitioner a final appealable order.

Supporting Facts The petitioner filed several post trimloptionsattempting
to get the court to give him a final order so he could pursue his appeal and to
start his sentenc@he trial court and the court of appeals fail to give the
petitionera final order.
(Doc. No. 1 (reproduced as in original).)
Warden Bacy (“Respondent”) filed a Return of Writ on October 1, 2018. (Doc. No.|6.)

Chapman filed a Traverse on November 21, 2018. (Doc. No. 9.) Respondent replied on De¢emb

11, 2018. (Doc. No. 10.)
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On June 25, 2019, the Magistrate Judge issued an R&®meending that the Petition beg
denied. (Doc. No. 11.) The Magistrate Judge concluded that all four of Chiamgmaumds for relief
were procedurally defadtl (Doc. No. 11, PagelD# 1051, 1054.) The Magistrate Judge concly
that Chapman procedurally defaulted Grounds One through Three when he failed to preser
claims as violations of federal lagluring his state court proceedingsd. @t PagelD# 1054.) The
Magistrate Judge concluded that Chapman procedurally defaulted Ground Four when he fg
present this argument to the state courts before bringing it in his PetilgnE\rther, the Magistrate
Judge determined that Chapman could not demonstrate cause and prejudice to overcometthg
nor could he demonstrate actual innocenge. at PagelD# 10556.) Additionally, the Magistrate
Judge also concluded that none of Chapmanounds for relief are cognizable on habeas revi
because all four are based solely on errors of state law, rather than federll.laWPggelD# 1056.)

Chapman timely filed Objections to the R&R on July 9, 201®o0c. No. 12.)

Il. Standard of Review

Parties must file any objections to a report & recommendation within fourteen dagrsiok.
Fed. R. Civ. P. 72(b)(2). Failure to obijevithin this time waives a partyright to appeal the district
court’s judgment.See Thomas v. Ard74 U.S. 140, 145 (1983)nited States v. Walter638 F.2d
947, 949-950 (6th Cir. 1981).

When a petitioner objects to the magistrate juslgeport and ecommendation, the district

court reviews those objectiods novo Fed. R. Civ. P. 72(b)(3). A district judge:

5 Under the prisomailbox rule, a prisoner’gro sefiling, including objectionsis “deemedtimely filed if it is delivered
to the proper prison authorities for forwarding to the district court . Walker v. City of Lakewoo®5 F.3d 567, 1994
WL 462137, at *32 (6th Cir. 1994)extendingHouston v. Lack “mailbox rule” to objections to magistrate reports
(unpublished table decisian)While Chapman’'©bjections did not arrive at the Court for filing until July 15, 2019, h
states that he served his objections on July 9, 2019. (Doc. No. 12, PagelD# 1071.) Thus, tun€&ldars Chapman’s
Objections timely filed on July 9, 2019.
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must determinele novoany part of the magistrate judgedisposition that has been

properly objected to. The district judge may accept, reject, or modify the

recommended disposition; receive further evidence; or return the matter to the

magistrate judge with instructions.
Id. “A party who files objections to a magistrate [judgeajeport in order to preserve the right t
appeal mast be mindful of the purpose of such objections: to provide the district ‘eathitthe
opportunity to consider the specific contentions of the parties and to correct asyremediately”
Jones v. MooreNo. 3:04cv-7584, 2006 WL 903199, at *7 (N.D. Ohio Agr, 2006) (citingWalters
638 F.2d at 949-50).

The Court conducts de novoreview of the portions of the Magistrate JudgReport to
which Petitioner has properly objected.
[I. Analysis

A. Procedural Default

Notably, Chapman does not object to the Magistrate Jedfjeding that all four of his
grounds for relief are barred by procedural default. (Doc. No. 12.) Indeéds Objections,
Chapman concedes that his claims are defaulted when he argues that he can c¢ahee/fgr any
default” based orhis previous petitions. Id. at PagelD# 1064.) Therefore, finding no clear errg
the Court adopts the Magistrate Judgending that all four of Chapmas grounds for relief are
procedurally defaulted.

1. Cause and Prejudicefor Chapman’s Procedural Default

The Magistrate Judgmncludedhat Chapmaonamot show cause to overcome the procedu

default of Grounds One through Four. (Doc. No. 11, PagelD# 1055.) Chapman objects.
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In his Objections, Chapman argues that his “previous petitions” establish causel&abis
(Doc. No. 12, PagelD# 1064.) Chapman argues that the prosecution comrBitsetyfaviolation,
which caused him to procedurally default his claimd.) (According to Chapman, the prosecutio
suppressethew material exculpatory reliable evidence” that demonstrated “a star witness-n
Defendant’s trail relinquishing the Petitioner of all wrong doings pertaining to fgramated
Burglary.” (d. at PagelD# 106{reproduced as in original) Chapman argugethat his conviction
was predicated on two witnessesstimory that Chapman and two @efendantgntered the victim’s
apartment by forcegs well as one witness’s testimony that Chapman told the witness that Cha
“was celebrating his first murder while grieving the decease death” (Id. at PagelD# 1069
(reproduced as in origina)) Chapmanclaims that his “new evidence” is these samtesses
subsequent testimorfyom his cedefendants’ trials, in whickhey testified that they merely saw
individuals standing outside of the apartment and not forcing entry into the apartnieént.
According to Chapman, thigreates a reasonable doubt that did not other wise. éjdsich it
relinquish the Petitioner of all guilt pertaining to the Agg. Burgland: (feproduced as in original)
Chapman concludes by claiming that the “new reliable evidence show the two \\ateessstified
under oath in another proceeding they never saw anyone enter the decease apartmently f
only people standing outside.1d(at PagelD# 1070 (reproduced as in origipal)

Where a petitioner has procedurally defaulted claims, “federal habeas review airigisl
barred unless the prisoner can demonstrate cause for the default angraegidale as eesult of the

alleged violation of federal law, or demonstrate that failure to consider tineschdll result in a

6 Brady v. Maryland373 U.S. 83, 87 (1963holding that‘the suppression by the prosecution of evidence favorablg
an accused upon request violates due process where the evidence is eithirial guilt or to punishment, irrespective
of the good faith or bad faith of the prosecutijpn.”
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fundamental miscarriage of justiceColeman v. Thompson 501 U.S. 722, 750 (1991).
Demonstrating cause requires showing that an “objeftig®r external to the defense impede
counsel’s efforts to comply” with the state procedural riNurray v. Carrier, 477 U.S. 478, 488
(1986. See also Gerth v. Warden, Allen Oakwood Corr. 1888 F.3d 821, 830 (6th Cir. 2019)
“Prejudice, for purposes of procedural default analysis, requires a showing that the afetfaeil
claim not merely created a possibility of prejudice to the defendant, but that itdxtorkes actual
and substantial disadvantage, infecting his entire trial with errors of constitudiomansions.”
Jamison v. Collins291 F.3d 380, 388 (6th C2002) (citingUnited States v. Frady56 U.S. 152,
170-71 (1982)).See also Beuke v. Hqui37 F.3d 618, 634 (6th Cir. 2008).

Chapman’s objectioto the Magistrate Judge’s finding on caiseverruled. As an initial
matter, Chapman did not raise asuchBradyclaim as cause to excuse his procedural defauiis
briefing regarding thenstant Petition (SeeDocs. No. 1, 9 see alsdoc. No. 62, Exs. 69, 71, 80.)
A habeas petitioner cannot raise new claims or arguments in an objection that \yeeseated to
the Magistrate JudgeSeeg.g., Crockett v. SloamNo. 1:16cv-00550,2017 WL 1050364 at *3 (N.D.
Ohio Mar. 20, 2017) (“Petitioner cannot raise new claims or arguments in an objectiorhaten
claims or arguments were never presented to the magistrate judge€)alsdroark v. MekoNo.
12-73KSF, 2013 WL 3107654 at *3 (E.D. Ky. June 17, 2013). Accordingly, the Court will
consider Chapman’s argument relating to his m#ady claim as cause to excuse his procedur
defaultin the context of his Objectionasit wasnot properly asserted before the Magistrate Juidg

Moreover, even if the Court were to considea@man’s argument, it is unclear how the allegs

7 To the extent Chapman now asserts Briady claim as a separate ground for relief, he did not include such a clain
his state proceedings nor hisiBet. (SeeDocs. No. 1, 9see alsdoc. No. 62, Exs. 69, 71, 80.) Accordingly, the
Court will not consider any suckeparateBrady claim now. Crocketf 2017 WL 1050364 at *3.See also Connin v.
Miller, No. 3:13-cv-1580,2014 WL 29125, *5 (N.D. Ohidan. 3, 2014)
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Bradyviolations prevented him from properly presenting the claims in his Pdtittbe state courts.
Because Chapman@bjection to the Magistrate Judge’s conclusion on cause and prejudice is |
solely on Chapman’Bradyallegation the Courfiinds that Chapman has failed to establish causq

excusehis default®

2. Actual Innocence

The Magistrate Judgealso concluded thiaChapmancould not show actual innocence t
excuse the procedural default of all four of his clam®saus€hapman did not provide any argumer
regarding the actual innocence exception, nor provide any new evidence to supportdh atiiral
innocence. (Doc. No. 11 at PagelD# 1056.) Chapman objects to this conclusion. (Doc. No.
PagelD# 106+70.) Chapman nowargues thahis “new evidence” (i.e., the witnesses’ differen
testimony in his calefendants’ trials) establishdeat he is actually irocent (Id. at PagelD# 1064.)

As discussedupra Chapman may not assert new arguments in the context of his Objed
that he failed to properly assert before the Magistrate JuUsigee.g., Crocke{t2017 WL 1050364
at *3. Chapman did not assert that he had new evidence or that he could satisfyathieramtence
standard in his Petition or Traverse. Accordingly, Chapman may not assert such arguihisntg
Objections now.ld.

Chapman does not object to the Magistrate Judge’s conclusion that Chapman proce

defaulted all four of his claims. Further, Chapman has failed to establish ndysejadice or actual

innocencdo excuse his procedural default. Accordingly, the Court overrules Chapman’s@isje¢

81n the absence of cause, the Court need not reach the issue of pregetcgimpson v. Jone&s8 F.3d 399, 409 (6th
Cir. 2000) See alséandridge v. Buchanailo. 1:16CV-2299 2017 WL 2255378, at *11 (N.D. Ohio A7, 2017).
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with respect to cause and prejudice and actual innocence and adopts the Magistrate
conclusion that Chapman’s claims are procedurally defaulted.

B. Cognizability

At the outset, the Court notes that Chapman procedurally defaulted all of his atairoan
demonstrateeither cause for default nor actual innocence. Chapman’s procedural default al
sufficient to meritdenialof his claims. However, both the Magistrate Judge and Chapman ad
cognizability and so the Court will briefly discuss the issue.

The Magistrate Judge concludésat, in addition to Chapman’s claims being procedural

defaulted none of Chapman’s claims are cognizable on habeas review because all four see

Judge

bne i

Hress

y

K relie

based solely on errors of state law. (Doc. No. 11, PagelD# 1056.) A federal habeas court may n

seconedguess a state court’s decision regarding matters of stateSaw;. e.g.Estelle v. McGuirg
502 U.S. 62, 668 (1991) (“[I]t isnot the province of a federal habeas court to reexaminecstate
determindéions on statéaw questions.”) see alsoGreer v. Mitchell 264 F.3d 663, 675 (6th Cir.
2001). The Magistrate Judge concludes that Chapman'’s first ground for Hediethe state appellatg

court illegally corrected his sentence, is based entirely on Ohio sentencingdasvtherefore no

cognizable. (Doc. No.1l PagelD# 1057.) Similarly, Chapman’s second, third, and fourth groynds

for relief are all predicated on his argument that the state appellate c&ad jadsdiction over his
appeal because his journal entry does not comply with Ohio Rules of Criminal Procddued.
PagelD# 1058.) The Magistrate Judge concluded these claims are similarly noncodpeicabse
the “question of whether the state trial court properly complied with the Ohio Rulesnuh&lr
Procedure and the Ohio Revised Code when issuing its journal entry is purely a questia ¢

law.” (Id.)
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Chapmarmaises a general objectitmthe Magistrate Judge’s finding that none of Chapman’s
claims are cognizable on habeas review. (Doc. No. 12, PagelD#2060he extent of Chapman’s
“objection” to the cognizability finding is thus:

The magistrate first make the claim the petitioner claims are not cognizable in
the habeas corpus proceeding : The United States Supreme Court has stated
they are, “a state court’s sentencing decision and claims arising out of that
dedsion are generally not constitutionally cognizable, unless the sentencing
decision exceeds the statutory limits or is wholly unauthorized by law. See
Bozza v. United States, 330 U.S. 160,@166, 67 S.Ct. 645,(1947). Laboy v.
Carroll, 437 F.Supp.2d 260. Where a court is without authority to pass a
particular sentence, such sentence is void and the defendant imprisoned under
it is entitled to habeas corpus. See Hans Nielsen, 131 U.S. 176, @182, 9 S.Ct.
672 (1889).

(Doc. No. 12, PagelD# 10681 (reproduced siin original)) He thenargues that his sentence
“wholly unauthorized by law” because he was “resergdaca sentence under senate bill 2 for|a

crime he committed prior tihe enactment of senate Bill 2.1d(at PagelD# 1061 (reproduced as i

=]

—

original)) Next, Chapmameasserts the saraeguments fronhis Petition and Traverse, namely thg
the trial court failed to provide the Petitioner with a final appealable ordsrube his entire
conviction is not set forth in a single journal entry and that he has been denied his righatdisppe
conviction because his sentence is not a final appealable otdeat PagelD# 106:63.) Finally,
Chapman includes two new arguments: first, because the amended journal entry does iilyt explic

state a sentee for count one, he has “finish the sentence and should be release since the sentence
complete according to the journal entrgnd secondhat he is being denied his constitutional rigint
to seek habeas relief because he does not have a final ajgpeatts. [d. at PagelD# 10563
(reproduced as in origina)) Chapman does not address any of the Magistrate Judge’s specific

cognizability arguments.
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The Court has reviewed the Magistrate Judge’s findings on the issue of the cognizability of

each of Chapman’s claims and finds no clear er&me, e.g., Estell®02 U.Sat 67-68(“[I]t is not
the provinceof a federal habeas court to reexamine statgt determinations on stataw
guestions); see also Norris v. Schottet6 F.3d 314, 3289 (6th Cir. 1998) (A claim basedolely
on an error of state law is not redressable through the federal habeas prosést.t), Bradshaw
1:15¢v-00203, 201 AWL 2464994, at *B (N.D. OhioJune 7, 201y/(holding that the petitioner’s
challenge to the state court’s application of Ohio Rules of Criminal proce@smot cognizable in
habeas)

Chapman fails to level any specific objection to the Magistrate Juadgesiusion on
cognizability. Instead, he generally objects to the Magistrate Judge’s conclusionrapdotieeds

to rehash the same arguments he made in his Petition and Traaensty that he never received

A

final appealable ordem contraventiorof Ohio law. Chapman does not even attempt to refute the

Magistrate Judge’s conclusion that all of Chapmatdsns are based purely on errors of state law,

rather than federal lawThis is not sufficient to raise a specific objection to the Magistradgels
analysis of the cognizability of Chapman’s claingee, e.g., Howard v. Sec’y of Health & Humg
Servs. 932 F.2d 505, 509 (6th Cir. 1991) (finding that a general objection that does not “ad
specific concerns with the magistrate's report” nalt suffice);King v. Carusp542 F. Supp. 2d 703,
706 (E.D. Mich. 2008) (“[l]f the ‘objection’ merely states a disagreement Wighntagistrate’s
suggested resolution or summarizes what was brought before the magistrate, i ishjetton for

the purposes of this review.Rembert v. WilsqriNo. 1:07CV-1189, 2010 WL 3895083, at *7 (N.D.
Ohio Sept. 23, 2010) Remberts objection is simply reiterating the same argument that Ju

Perelman addressed in his review of the state appellatéscdaetermination.The Court will not
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entertain the objections which simply restate the legal arguments rejecteel Rgport. Felder v.
Ohio Adult Parole Authority2009 WL 3763067 (N.D.Ohio 20Q9)

Even assuming Chapman’s Objections were sufficiently specific, the Court findsonaerf
the Magistrate Judge’s conclusions regarding cognizability undeenavaeview. Chapmanin his

Objections, relaunches tteameproblematicargumentsfrom his Petition and Traverse: that th

D

fundamental errors hegrestatelaw errors. (Doc. No. 12, PagelD# 10684.) Chapman'’s failure
to allege any violation under the U.S. Constitution, rather than the Ohio Constitsittbe, very
reason that the Magistrate Judge concluded that all four of his claims weregmizable under
habeas review in the first placgoc. No. 11, PagelD# 10588.) Chapman quotdsaboy v. Carroll

a District of Delaware cas#or the proposition that his sentence is “wholly unauthorized by la

<

and, therefore, cognizable under fedébeas review(Doc. No. 12, PagelD# 1061, quotihgboy
v. Carroll, 437 F.Supp.2d 260, 263 (D. Del. 2006).) Chapman then argues that his sentence is
“wholly unauthorized by law” because his sentence violatas law. (Id.)
ChapmanmisinterpretsLaboy The Laboy court statesthat “a state court’s sentencing
decision and claims arising out of that decision are generally not constitutioogtiizable, unless
the sentencing decision exceeds the statutory limits or is wholly unagithdoy law.” Laboy, F.
Supp. 2d at 263. When theboy court wrote that certain claims arising frostate sentencing
decisionsmay be cognizable if the sentences ‘ambolly unauthorized by law,” itmeantstate
sentencing decisions that are wholly unautted byfederallaw. 1d. Chapman’s claims are wholly
distinguishable fronhaboybecause Chapman’s claims are predicated solely on state law errors.
Chapman’scognizability argumentat bottom, is this: his sentence‘wgholly unauthorized

by law’ becauset violates Ohio Senate Bill 2Dhio’s state constitution, and the Ohio Rules of

26




Case: 1:18-cv-00775-PAB Doc #: 13 Filed: 11/04/20 27 of 28. PagelD #: 1137

Criminal Procedure. (Doc. No. 12, PagelD# 1061, 10688se are alitatelaw errors. Even after
the R&R put Chapman on notice that none of his claims were cognizatdade each sought relie
based solely on state law errors, Chapman proceedestguoie that his claims were based exclusive
on alleged errors of state |aWwA violation of state law is not cognizable under habeas review un
it rises to the level of a constitutional violati&h.See Albourque v. Bradshano. 1:1+CV-1506,
2013 WL 775080, at *5 (N.D. Ohio Feb. 28, 2013) (in adopting the magistrate judgeis and
recommendation and dismissing the petitioner's habeas petition, the districteoaiuded that
“whether the Ohio courts erred under state law in sentencing Petitioner or in amjgdisaappeals
is a question beyond the subject matter of this Court, absent a constitutional viplation
Chapmarelsoincludes two new arguments withimis Objectionthat he has “finish[ed] the
sentence and should be release[d] since the sentence is complete accondijgutoal entry,” and
also that he is being denied his constitutional right to seek habeas relief dezaloss not have &
final appealable order(Doc. No 12, PagelD# 10633.) As discusseduprag a petitioner may not
raise new claims or arguments in an objection when those claims or argureentsewer presented
to the magistrate judge. Chapman raised neither of these arguments in his &eliteverse. The

Court will not consider them now.

ly

€Sss

9 Chapman states that the Ol@onstitution is made applicable to the U.S. Constitution via the Fourteenth Amendment.

Chapman has this backwards. Thee Process Clause of theurteenth Amendmentakescertain rights under the U.S.
Constitution applicabléo the states. For example, the Sixth Amendment, which guarantees certain rigjirsna
defendants, is made applicable to individual states through the Due Processo€thadeourteenth Amendmt. See,
e.g., Parker v. Gladder885 U.S. 363, 364 (1966) (incorporating the Sixth Amendment right to an imparti&d state
court proceedings). The Fourteenth Amendment does not apply state constitutieris. & Constitution.

01n his Objectims, Chapman quotes the Sixth Circuit's holding that a state court ruling that “is gmegthat it results
in a denial of fundamental fairness . . . may violate due process and thus Wwabaas relief.”"Bugh v. Mitchell 329
F.3d 496, 512 (6th Ci2003) (See als®oc. No. 12, PagelD# 1063.) However, beyond including this excerpt, Chap
makes no attempt to argue that he was denied fundamental fairness in violation otdss. pro

27

man




Case: 1:18-cv-00775-PAB Doc #: 13 Filed: 11/04/20 28 of 28. PagelD #: 1138

Accordingly, Chapman’s Bjectiors with respect to cognizabilitareoverruled. The Court
adopts the Magistrate Judge’s finding that, in addition to being procedurally ddf&tliapman’s
claims are ao nd cognizableunderfederal habeas review.

IV.  Conclusion

For the foregoing reasons, Petitiose®bjections (Doc. No. 12) are overruled, the Report
Recommendation (Doc. No. 11) is adopted in its entirety, and the Petition (Doc. No. 1) is d
Further, the Court certifies, pursuant to 28 U.S.C. 8§ 1915(a)(3), that an appeal from this de
could not be taken in good faith, and that there is no basis upon which to issue a certifig
appealability. 28 U.S.C. § 2253(c); Fed. R. App. P. 22(b).

ITIS SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: Novembe4, 2020 U. S. DISTRICT JUDGE
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