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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

Thomas Aquila, I1, Case No. 1:18cv1118

Petitioner,
-VS- JUDGE PAMELA A. BARKER

Magistrate Judge James R. Knepp, |1
Warden LaShann Eppinger, MEMORANDUM OPINION & ORDER

Respondent

This matter is before the Court upon the Report & Recommendation (“R&R”) of vigis]

Judge James R. Knepp, Il (Doc. No. 9), which recommends granting the Respondert’s tMot
Dismiss Petitioner Thomas Aquila, II's Petition for Writ of Habeas Corpux.(Dlo. 7) and
dismissing the Petition as tinfarred. Petitioner has filed Objections to the R&R. (Doc. No. 11.)

For the following reasons, Petitioner's Objections are overruled. The R&BRGPAED,
Respondent’s Motion to Dismiss (Doc. No. 7) is GRANTED and the Petition is DISAISS
l. Relevant Procedural History

A. State Court Proceedings

In November 1997, Aquila pled guilty to murder in violation of Ohio Rev. Code § 2903.02
and was sentenced to life in prison without the possibility of paroldten years. (Doc. No.-Z,
Exh. 2.) The Journal Entry of sentence was journalized on November 13, Id@97Aquila did not
appeal.

Over ten years later, on February 29, 2008, the state trial court issued d Hotmn#hat

provided as follows: “The Court advised the Defendant of a mandatory 5 years of past celgsol
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at sentencing of 11/7/97. The Court however neglected to journalize this advisement déasst
control. This Entry advisesdhpost release control for 5 years mayitmposed by Adult Parole
Authority. The sentencing imposed on 11/7/97 remains unchanged.” (Doc. No. 7-1, Exh. 3.)

On April 6, 2012, the state trial court issued a journal entry noting that Aquilachedwed
for a hearing before the parole board. (Doc. N4, Exh. 4.) The trial court stated that it “ha
imposed sentence after due consideration of all relevant factors and opposesiwatipn or
modification of sentence by the Ohio Parole Board from that which was impos$ed.” (

Over three yearlater, on September 10, 2015, Aquila filedra se Motion to Withdraw
Guilty Plea. (Doc. No. -4, Exh. 5.) Therein, Aquila argued that “the advisement of the pena
involved was incorrect, and that the underlying understanding of the penaltiegxpbtit and
implied, has been actively breached by the governmehd.”a{ PagelD# 40.) Specifically, Aquila
arguedthatthe trial court incorrectly imposed a term of posease control that was inapplicable {
his conviction. Kd. at PagelD# 41.Aquila also argued that the trial court’s April 2012 Journal Ent
“actively nulliflied] the only conceivable benefit to Defendant within the &grent” and effectively
modified his sentence to life without paroleld.(at PagelD# 4#2.) Several monthkater, on
November 4, 2015, Aquila, through coundgiéd a Motion to Correct lllegal Sentengewhich he
again argued that pestlease control was erroneously imposed and requested a hearing. (Do

7-1, Exh. 7.)
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On November 16, 2015, the state trial court held a hearing and granted Aquila’s Motion t

Correct lllegal Sentence. (Doc. Nel7Exh. 8.) The court filed munc pro tunc entry “to reflect the
removal of the advisement of pasiease control.” I{l.) On that same date, the trial court issueg

Journal Entry denying Aquila’s Motion to Withdraw Plea. (Doc. N&, Exh.10.)




On December 14, 2015, Aquila, through counsel, filed a notice of appeal to the Ohio Cg
Appeals for the Eighth Appellatistrict (hereinafter “state appellate court”). (Doc. Nel,Exh.
11.) In his brief, he asserted the following sole assignment of error: “Thedudlerred in denying
Appellant’s Motion to Withdraw Guilty Plea because Appellant has sufferedniast injustice.”
(Doc. No. 71, Exh. 12.) On July 28, 2016, the state appellate court affirmed the judgment ¢
state trial court. (Doc. No-¥, Exh. 14.) Aquila filed apro se Motion for Reconsideration, which
was denied on August 16, 2016. (Doc. No. 7-1, Exhs. 15, 17.)

On September 30, 2016, Aquila, through counsel, filed a notice of appeal to the Su
Court of Ohio. (Doc. No. -4, Exh. 18.) In his Memorandum in Support of Jurisdiction, Aqu
raised the following proposition of law:

A defendant’s plea is invalid when he has been induced to enter a plea based on the

potential for parole and the trial court issues a blanket opposition to parole, thus

denying a meaningful opportunity for parole and effectively modifying theeseat
originally imposed.
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(Doc. No. 7-1, Exh. 19.) On April 19, 2017, the Ohio Supreme Court declined to accept jurisdjction

pursuant to S.Ct. Prac. R. 7.08(B)(4). (Doc. No. 7-1, Exh. 21.)

B. Federal Habeas Petition

On May 7, 2018, Aquila filed apro se Petition for Writ of Habeas Corpus in this Court an
asserted the following grounds for relief:

l. Petitioner was deprived of due process of law where the breach of a plea
agreement rendered the plea unknowing, involuntary, and unintelligent.

L Under the mailbox rule, the filing date fopeo se petition is the date that a petitioner delivers it to prison authoritig
See Houston v. Lack, 487 U.S. 266 (1988). While the Petition herein did not arrive at the foodittng until May 14,
2018, Aquila states that he placed it in the prison madlirsjem on May 7, 2018. (Doc. No. 1 at 10.) Thus, the Co
will consider the Petition as filed on May 7, 2018.
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Supporting facts: Petitioner’s Fifth Amendment Right to Due Process was

violated where the trial court removed parole eligibility from his sentence,

which was part of his plea agreement, fifteen years after entry of théoplea,

issuing a Court Order directing the Parole Board not to consider parole.
(Doc. No. 1.)

On September 20, 2018, Respondent filed a Motion to Dismiss the Petition dmathed:
(Doc. No. 7.) Aquila filed a brief in opposition on October 9, 2018. (Doc. No. 8.)

On February 272019, the Magistrate Judge issued a Report & Recommendation thg
Motion be granted and the Petition be dismissed. (Doc. No. 9.) Aquila filed Objections@n N
19, 2019. (Doc. No. 11.)
. Standard of Review

Parties must file any objectionsdaaeport & recommendation within fourteen days of serviq
Fed. R. Civ. P. 72(b)(2). Failure to object within this time waives a partyisto appeal the district
court’s judgment.See Thomasv. Arn, 474 U.S. 140, 145 (1983)nited Satesv. Walters, 638 F.2d
947, 949-950 (6th Cir. 1981).

When a petitioner objects to the magistrate judge’s Report and Recommerttatidisirict
court reviews those objectiods novo. Fed. R. Civ. P. 72(b)(3). A district judge:

must determing&le novo any part ofthe magistrate judge’s disposition that has been

properly objected to. The district judge may accept, reject, or modify the

recommended disposition; receive further evidence; or return the matter to the
magistrate judge with instructions.
Id. “A party who files objections to a magistrate [judge]’s report in orderdsepve the right to
appeal must be mindful of the purpose of such objections: to provide the district colrthgvit

opportunity to consider the specific contentions of the parties amrict any errors immediately.
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Jonesv. Moore, No. 3:04CV7584, 2006 WL 903199, at * 7 (N.D. Ohio April 7, 2006) (cithadters,
638 F.2d at 949-50).

The Court conductsde novo review of the portions of the Magistrate Judge’s Report to
which Petitimer has properlgbjected.
[I1.  Analysis

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) preval®neyear
limitations period in a habeas action brought by a person in custody pursuant to therjudfa
State court.Under 28 U.S.C. § 2244(d)(1), the limitation period runs from the latest of

(A) the date on which the judgment became final by the conclusion of direct review
or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing application created by State action

in violation of the Constitution or laws of the United States is removed, if the agiplica
was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initedlygnized by the
Supreme Court, if the right has been newly recognized by the Supreme Court and
made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presentedhaveld
been dscovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1).

In the R&R the Magistrate JudgmncludedhatAquila’s Petition was timévarred for several
different reasons. First, the Magistrate Judge found that, under 28 U.S.C. § 22¢@ddduila’s
conviction became final on December 8, 1997; i.e. the first business day aftepitla¢éian of the
30-day period for filing an appeal under Ohio App. R. 4(A). (Doc. No. 9 at 6.) The Magistdgie J
found that, absent tolling, the statute of limitations expired one year lateecamber 9, 1998.1d.)

In this regard, the Magistrate Judge specifically rejected Aquilaisyagt that his November 2015




partial resentencing restarted the statute of limitatiolds) Citing Crangle v. Kelly, 838 F.3d 673
(6th Cir. 2016) andCortez v. Warden Chillicothe Corr. Inst., 2018 WL 2382456 (6th Cir. Feb. 16
2018), the Magistrate Judge found that Aquila’s new sentence (imposed in Novemberr@phs)
removed the incorrect advisement of paséase control and, therefore, was not a “wohsa
before” sentence that would restart the limitations peridd. af 8.) Thus, the Magistrate Judg
found that, absent a later start date, the Petition wash@med under § 2244(B)(1)(A)I&) Aquila
does not object to the Magistrate Judge’s analysis or conclusion with regardp@rticislar issue.
The Magistrate Judge then proceeded to consider whether Aquila was ¢otilder start
date of the limitations period under § 2244(d)(1)(D). rdilehe Magistrate Juddeund that the

“factual predicate” oAquila’s sole habeas claim is the state trial court’s April 6, 2012 Journal Er
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in which the courtadvised that ibpposed any reduction or modification of sentence by the Ohio

Parole Board.(Id. at 9.) Using this as a start date, the Magistrate Judge found the “[tlhe AE
clock under § 2244(d)(1)(D) therefore started the next business day (April 9, 20t&n iran
uninterrupted,and expired one year later on April 9, 2013.Id. Thus, the Magistrate Judge
concluded that “the Petition, filed over five years later (Doc. No. 1 at 10), is uptaweh under 8
2244(d)(1)(D).” (d. at 10.)

Finally, the Magistrate Judge addressed and rejected Aquila’s argumaériheé “factual
predicaé for his [habeas] claim occurred sometime in 2015d. &t 10.) In this regard, the
Magistrate Judge first fourtdatAquila’s argument was without merit because he “offers no speg
date on which he discovered (or could have discovered) this sulfjpctgal predicate, nor identifieg

any triggering event.” 1¢(.) Thus, the Magistrate Judge concluded that “[b]ecause Petitioner ha
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satisfied his burden of establishing entitlement to a 2015 start date (or wirddtthahould be), the
Petition shald be dismissed.”Id.) Notably, Aquila does not object to this conclusion.

The Magistrate Judge thevent on to find that“even acceptingrguendo . . . that a date
sometime in 2015 is ‘the date on which the factual predicate of the claim couldbbame

discovered,” the Petition was nonetheless untimelid.) ( Under this alternative analysis, th

Magistrate Judge found the statute of limitations began to run on April 20, 2017 (theeddheaf

Ohio Supreme Court declined jurisdiction over Aquila’s appeal of the denial of his motign to

withdraw guilty plea) and ran uninterrupted until it expired on April 20, 2018.) [Because the
Petition was not filed until May 7, 2018, the Magistrate Judge concluded it was yntimabdition,
the Magistrate Judge considered and rejected Aquila’s argument that he i@d tnboth statutory
and equitable tolling with respect to the 2015 start date) (

Aquila’s Objections to the R&Rnly challenge the Magistrate Judgetsclusions regarding
statutory and equitable tolling of the limitations period based on the alter@@fi%estart date(Doc.

No. 11.) Specifically, Aquila objects to the Magistrate Judge’s findingAipaila was not entitled

to an additional 90 days of tolling after the Ohio Supreme Court’s April 19, 2017 decisionrggclini

jurisdiction over his appeal of the denial of his 2015 Motion to Withdraw Guilty Plea, to adoour
the filing deadline for a certiorari petition with the United States Supreme Qbdirat 12.) Aquila
also specificallyobjects to the Magistrate Judge’s finding that he was not entitled to equitabig tq
based on representations by his counsel in 2018 that the deadline for filing his rethiEsswas

July 2018. Kd. at 23.) Finally, in his third objection, Aquila states generally that “based upon

above Objections and the unique facts and circumstances of this case, Petiteineobjects to the
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ultimate conclusion of the Magistrate and submits that the Report and Recommeskatidrie
rejected.” [d. at 3.)

For the following reasons, the Court finds Aquila’s Objections are without merithauots
be denied.As detailed above, Aquila does not object to the Magistrate Judge’s conclusion th
failed tosatisfy his burden ofamonstrating that héiscovered the factual predicate of his clam
2015. Nor does Aquila object to the Magistrate Judge’s finding that he, in fact, desttvefactual
predicate of his sole habeas claim three years earlier, in April 2012, atitetbtatute of limitations
expired on April 9, 2013.

In the absence of objections regarding thestcularissues, the Court reviews the Magistralt
Judge’s conclusionelating theretdor clear error. See Thomas v. Arn, 474 U.S. 140, 150 (1985)
(statng that “[i]t does not appear that Congress intended to require district couw revia
magistrate judge’s factual or legal conclusions, undakrravo or any other standard, when neithe
party objects to those findings Spe also Advisory Committee Mtes to Fed. R. Civ. P. 72 (providing
that “[w]hen no timely objection is filed, the court need only satisfy itself tlemetis no clear error
on the face of the record in order to accept the recommendation.”). For thesssdornth below,
the Courtfinds no clear error in the Magistrate Judge’s conclusion that the stétlinatations
expired on April 9, 2013 and the Petition is therefore dagred.Moreover, even if the Court werg
to conduct ale novo reviewof these issuest wouldreach the same conclusion.

As an initial matter,iie Court agreewith the Magistrate Judgbatthe factual predicate of
Aquila’s habeas claim is the state trial court’s April 6, 2012 Journal Entryatiterf, thathestatute
of limitations began to run the next day, on April 7, 2012. Pursuant to 28 U.S.C. 8§ 2244(d)(1

the statute of limitatins may commence later than the date when a petitioner's conviction be
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final if “the factual predicate of the claim or claims presented” was not discover@gétitioner,
acting with due diligence, until a later date. Federal courts in this Cirawé found that the time
commences under § 2244(d)(1)(D) when the factual predicate for a habeas pstitiaimarcould
have been discovered through the exercise of due diligence, not when it was actt@ligrdd by

a given petitionerRedmond v. Jackson, 295 F. Supp 2d 767, 771 (E. D. Mich. 200&% also Chinn

v. Bergh, 2014 WL 3894376 at * 4 (E.D. Mich Aug. 8, 2014)oreover, the time under the AEDPA'$

limitations period begins to run pursuant to 8§ 2244(d)(1)(D) when a habeas petitioner kno
through due diligence, could have discovered, the important facts for his or her olatimvbeen the
petitioner recognizes the facts' legal significar@se.Redmond, 295 F.Supp.2d at 77Chinn, 2014
WL 3894376 at *4. Indeed, courts within this Circugtve held that “§2244(d)(1)(D) does not conve
a statutory right to an extended delay while a petitioner gathers my&siple scrap of evidence thg
might support his claim.Redmond, 295 F.Supp.2d at 771.

A habeas petitioner has the burden of progersuading a federal court that he exercised @
diligence in searching for the factual predicate of his habeas cl&mBiCenz v. Rose, 452 F.3d
465, 471 (6th Cir. 2006 &okes v. Leonard, 36 Fed. Appx. 801, 804 {6 Cir.2002);Lott v. Coyle,
261 F.3d 594, 605606 (6th Cir. 2001). The question of due diligence is fact specific and depeng
various consideration§&ee DiCenz, 452 F.3d at 471Seward v. Moore, 555 F.Supp.2d 858, 867
(N.D. Ohio 2008).

Here,Aquila’s sole habeas claim is tHa was deprived of due process “where the trial co
removed parole eligibility from this sentence, which was part of his plee@agnt, fifteen years
after entry of the plea by issuing a Court Order directing the Parole Board canisider parole.”

(Doc. No.1 at 5.) It is undisputed that the “Court Order directing the Parole Board not to con
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parole” is the state trial court’s Journal Entry dated A@rie012. (Doc. No.-1, Exh. 4.) Aquila
does notargue (either irhis Petition, Brief in Oppositiono the Motion to Dismiss, or in his
Objections) that he did not receive notice of the trial court’s April 2012 Eintilya later date. Nor
does Aquila make any reasoned argument in support of his vague assertion thasuttaatre
Constitutional violation [stemming from the April 2012 Journal Entry] occurred in 20x0¢. No.

1 at 9.) To the contrary, as the Magistrate Judge correctly noted, Aquila doestiftyt aliner the
specific event that he believes triggered the statute of limitatioe @pecificdate of that event.
Further, Aquila fails to offer any argument that he exercised dyedde in discovering the allegec
2015 factual predicate of his habeas claim.

In light of the above, the Couihdsthat the factual predicate of Aquila’s habeas claim is t
state trial court’s April 6, 2012 Journal Entry. The Court furfimetsthat the statute of limitations
began to run on the next business day, i.e., April 9, 2012, and ran uninterrupted until it expir
year later on April 9,@132 As such, the Court need not reach Aquila’s Objections to the Magist
Judge’s conclusions regarding statutory and equitable tolling. As discussed abav®jeesons
relate solely to the Magistrate Judge’s alternative analysis of the stéiutgtations assuming a

2015 start date. Because the Court finds the statute of limitations began to runld) 2pi2
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expired on April 9, 2013, Aquila’s objections would not change the Court’s conclusion that the

Petition is timebarred?

2 Aquila does not identify any filings between April 9, 2012 and April 9, 28a8he claims would have tolled the statut
of limitations.

3 As noted above, Aquila does not object to the Magistrate Judge’s condlusidhe 2015 resentencing hearing did n
restart the statute of limitations because it was not a new, “sloasdefore” sentence und@rangle, supra. Upon
review, he Cout agrees withhie Magistrate Judge’s conclusions as to this issue.
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Accordingly, and for all the reasons set forth above, Aquila’s Objections are overruiled.
Respondent’s Motion to Dismiss (Doc. No. 7) is granted and the Petition is didmsssmebarred.
IV.  Conclusion

For the foregoing reasons, Petitioner's Objectiars overruled Accordingly, Magistrate

JudgeKnepp’s R&R(Doc. No. 9) is ADOPTEDRespondent’s Motion to Dismiss (Doc. No. 7) i

[72)

GRANTED, and the Petition is DISMISSED. Further, the Court certifies, pursuant to 28..8S
1915(a)(3), that an appeal fraims decision could not be taken in good faith, and that there ig no
basis upon which to issue a certificate of appealability. 28 U.S.C. § 2253(c); Fed. R. App..P. 22(b)

IT ISSO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: August21, 2019 U. S. DISTRICT JUDGE
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