Vizcarrondo v.

(

Dhio Department of Rehabilitation and Corrections Northeast Reintegration Center Dog.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
LUIS VIZCARRONDO , CASE NO. 1:18€CV-01255
Plaintiff,
-VS- JUDGE PAMELA A. BARKER

OHIO DEPARTMENT OF
REHABILITATION AND MEMORANDUM OF OPINION AND
CORRECTIONS, ORDER

Defendant.

This matter comes before the Coupton the Motion for Summary Judgment of Defendg
Ohio Department of Rehabilitatioand Correctiors (“ODRC”). (Doc. No. 24.) Plaintiff Luis
Vizcarrondo (“Vizcarrondo”) filed a brief in opposition to ODRC’s Motion for SuamynJudgment
on May 29, 2019, to which ODRC responded on June 12, 2019. (Doc. Nos. 29, 30.) For the fol
reasonsPDRC's Motion for Summaryudgment is GRANTED.

.  Background
a. Factual Background
In 1988, ODRC hired Vizcarrondo, who is Hisparis,aCorrection Gficer at itsNortheast

Reintegration CentdfNERC”). (Doc. No. 18 at 8.) On October 30, 1990, ODRC terminated

Vizcarrondo’s employmerdfter several female inmates reported that he had solicited sexual a¢

from them or had sexual intercourse with theal. &t 94; Doc. No. 18-3 at 6.) Vizcarrondo’s
union filed a grievance challenging the termination decision, and the matterqedt®a hearing.
(SeeDoc. No. 18-3.) After only one inmate testified at the hearing, the arbitrator foan@DRC

had failed to meet its burden of proof and ordered that Vizcarrondo be reinstated, buteedechn
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that he be transferred to a male insktot (d. at 2.) Vizcarrondo refused to transfer, however, and

remained at NERC. (Doc. No. 18 at 108-09.)

In 1995, Vizcarrondo was promoted to Sergeant. (Doc. No. 18-6.) A couple of years later,

in 1997, he was then promotedlieutenant (Doc. No. 18-7.)Over the next ten to fifteen years,
ODRC asserts that Vizcarrondo did not distinguish himself as a Lieutenant. N@d4 at 2-3.)

Specifically, ODRCsubmitted evidencthat Vizcarrondo received several coaching sessions and

reprimandswith regard to attendance and tardiness issues. (Doc. Nos. 18-9, 18-10, 18-12, 1814,

18-15) In addition, in 2010, Vizcarrondo was suspended for failing to provide required
documentation on weapons training by the appropriate deadline and receintdrareprimand

for failing to spray paint manhole covers in conjunction with identifying and mapipamgetfter

being directed to do so by a superior. (Doc. No. 18 at 136-38; Doc. Nos. 18-16, 18-17.) Finally, in

2013, Major Brian Evans completed a coaching session with Vizcarrondo after therseweral

problems with a Vulnerability Assessment conducted by Vizcarrondo. (Doc. No. T8i81g

this same time framé&/izcarrondo asserts he received scores of accommodations and certificafions

related to his work and training, although he does not point to any specific acconomodati
regarding his performance as a LieutengBeeDoc. No. 29 at 5; Doc. No. 29&2 T 4; Doc. No.
29-3)

In July 2013, Vizcarrondexpressed interest via email in serving asAtiministrative
LieutenantassistingViajor Donald Redwood, and subsequentigeived the assignmenDoc No.
18 at 27-29.)Sewning as an Administrative Lieutenant was assignment, not a promotion, kut
did provide Vizcarrondo with an administrative office near the WardenhenDeputy Wardeand

was a potentigbathway to the next highest rank, Captaiil. gt 3Q Doc. No. 292 at] 7.) Shortly




after Vizcarrondo moved to his new office, Deputy Warden Garey Burt begamgrécarrondo
by saying, “Yo quiero @coBell.” (Doc. No. 18 at 31-32.) Deputy WardBart continuedusing
this phrase even after Vizcarrondo asked him to stiop) I October 2013, David Brown
replaced MajoRedwoodand becam@cting Major. MajorBrown then took Vizcarrondo off the
Administrative Lieutenant assignment, and instead assigned it to LieuteisiatRigby. (Doc.
No. 21 at 72-73.) BotMajor Brown andLt. Rigby are African American(Doc. No. 29 at 5.)n
addition, Vizcarrondo asserts that all of the highking officials at NERC at that time were
African American. (Doc. No. 22-at{ 8.)

In contrast to Vizcarrondo’s assignment as an Administrative Lieutenant, to appdy f
promotion to another position, Vizcarrondo and other applicants used Ohio’s online applicatio
system. ODRC would upload a job posting to the system, and idethiifyob title duties, location,
and minimum qualifications an applicant must have to hold each position. (Doc. R@atg4%)
After applicants submit their materials, an employee in the personnel office ©XRC institution
begins a screening process to idgntidividuals who meet the minimum qualifications and are
appropriate for interview.Id. at 15-8). As part of this screening process, a reviewer objectivel
assigns points for each applicant based on the applicant’s education, job relatiethexpand
certifications onto a Subject Matter Expert Screening Form (“SME Forrd)at(f 6.) Based on
the screening, a group of applicants are selected to interview with a menéeh# institution,
typically three administrators who work in the department where the open posists gkiat
7.) The interview panel then recommends an applicant for final approval by the &ipropr

appointing authority, which is the Warden at a correctional institutioh at({ 8.)

-




In November 2013, Vizcarrondo applied for a Correction Captain opening at NERC. (O

No. 18 at 47; Doc. NdL9-12.) Vizcarrondo was selected to interview for the position, but the

panel recommended another applicant, Lt. Rigby, for the position. (Doc. No. 18 at 48; Doc. No.

19-12.) The panel's recommendation wémsed on L Rigby’s years of experience in custody an
the fact that she served a year in a TWL capacity. Lt. Rigby currentlysssswair Administrative
Lieutenant which better prepared her for this position. Lt. Rigby is curremttfled in College to
obtain her degree.” (Doc. No. 19-12.) According tortBME Forms Vizcarrondo had about
twenty-three years of experience at that time and a cumulative sctimiete¢n while Rigby had

aboutfifteen years of experience and a cumulative scotavefve (Doc. Nos. 20-15, 28-9.)

Warden LaShann Eppinger approved the panel’s recommendation on February 6, 2014. (Dog.

19-12) In January 2014, Vizcarrondo applied for another open Correction Captain position, b
position was awarded to Lieutenant Jasknkon on February 6, 2024 well (Doc. No. 18 at 47;
Doc. No. 19-14.)

Shortly thereafterin March 2014, Vizcarrondo received his annual performance review.
The review provided that “Lieutenant Vizcarrondo has a lot of potential, but needs to eohniplet
Bachelor'sDegree in order to advance in the ODRC.” (Doc. No. 20-10 avdljiple ODRC
personnel testified that thsdatement was inaccurate becawgdle education is taken into account
in promotion decisions, a bachelor’s degree is not a minimum requirement for advancement
Captain. E.g, Doc. No. 23 at 64-65.) For example, Lt. Rigby was promoted to Corrétaiptain
without having a bachelor’'s degree&segDoc. No. 19-12.)

In May 2014, Vizcarrondo dudlled a charge of discrimination against ODR@h the

Equal Employment Opportunity CommissiEEOC”) and the Ohio Civil Rights Commission

)OC.
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(“OCRC”). (Doc. No. 18-34.) Therein, Vizcarrondtleged thaDDRC discriminated againktm
based orhis national origin—Hispanic—and his age in its decision to remove him from his
Administrative Lieutenant position and in the promotionktoRigby andLt. Johnson to
CorrectionCaptairs instead of him.1qd.) During its investigationtheOCRCdid not discover any
information that raised an inference that ODRC discriminated against Vizdaworihe basis of
his age or national origin. (Doc. No. 19-5As a result, o March 25, 2015, the EEOC issued a
right-to-sue letter notifying Vigarrondo of the dismissal of his charges trrequirement that he
bring any suibased on his chargesthin ninety days of receipt of the noticéDoc. N0.19-17.)

In November 2014, Vizcarrondo applied for another prometius timefor a Correctional
Specialistposition—also referred to ag Unit Manager. (Doc. Nos. 138, 2023.) The interview
panel recommendddeutenantimberly Armour, who is African American, for the position, and
Warden Eppinger approved the recommendation on December 10, 2014. (Doc. No. Ti8e39.)
SME Forms for Lt. Armour and Vizcarrondo show that Vizcarrondo had twestyyears of
experiencat that timeno post-high school education, and a cumulative score of thirteen, whilg
Armour hadtwelve and a haljears of experienca bachelor’'s degree from Youngstown State
University, andacumulative score of thirteen. (Doc. No. 20-23.)

Vizcarrondo asserthatthese SME Forms are evidence of discrimination because the
description of Lt. Armour’s experience was more detailed than the descriptiigexdperience.
(Doc. No. 29 at 14.) Vizcarrondo does not challenge the accuracy of the cumulatiyesigoiteat

the written description of his tenure was less detailed than the writtenpdiescof Lt. Armouts

1 The OCRC did find that gender played a role in the promotion of anaitigidual, but this finding was unrelated to|
Vizcarrondo’s allegations. (Doc. Nos.-19, 1924.)
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tenure. $eeDoc. No. 20-23.) Captain Johnson testifiledthe believed that such differing
descriptions on SME Fornaeused to favor one candidate over another. (Doc. No. 27 at 43, 4
47.) Captain Johnson also testified generally that he belfévaikthere is a mindet at Northeast
Reintegration Center that if you are not of color you get substandard treatrierdre held to a
different expectation and that expectation seems to be highdrat L7.) With regard to the
hiring process, Captain Johnson also stated that “the whole system is slantedupttacatithat
he has “sat on interview boards, knowingt ttere was a better candidate, and that candidate wa
not selected for personal reasondd. &t 14.)

In March 2015, following-t. Armour’s promotiorto Correctional SpecialisVizcarrondo
filed his second charge of discrimination with the EEOC and OCRC, alleging the promotidns g
Armour and Charles Washington (which Vizcarronddarger challenges) weie retaliation for
his previous charge of discrimination and discriminatory based on his age, race, sexpaatl nat
origin. (Doc. No. 18-40.) On February 13, 2017, the EEOC issued datghbeletterregarding
Vizcarrondo’s charges, providing that the EE@&sunable to conclude that ODRC had committg
any violations and that suit must be brought within ninety days of receipt of the n@ae No.
18-46.)

On May 28, 2015, a few months after Vizcarrondo filed his second cboadigcrimination
Warden Eppinger issued Vizcarrondo atien reprimandfor failing to report to the last mandatory
firearms training session, which put Vizcarrondgeopardy of losing his firearms certification.
(Doc. No. 18-42.) Inresponse, Vizcarrondo filed a grievavite ODRCappealing the reprimand.

(Doc. No. 18-43.) Vizcarrondo asserted the reprimand was not justified becausehlaid beoken
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down the day of the training and he had followed the proper call-off procedidgsAfter a
review of the grievanc&Varden Sherry Clouser rescinded the reprimaitl) (

In addtion to filing his grievance, Vizcarrondalsofiled a charge with th&EOCand
OCRCon June 15, 2015 in which bh#egedthat the written reprimand was retaliation for filing

his previous charges of discrimination against ODRC. (Doc. No. 184®EEOC issued a right-

[72)

to-sueletter for this charge on Maréh 2018, again notifying Vizcarrondo that he had ninety day
in which to bring suit. (Doc. No. 10 at 13.)

In April 2016, Major Evans recommended that Lieuterkaartt Chapmanwho is African
American fill aTemporary Working Level (“TWL") position for Correction Captain that opened
when the current Captain went on lolegm leave (Doc. No. 20 at 78-79.) Warden Clouser
approved the recommendationid.) After this decision, Vizcarrondo filed his fourth and final
charge with the EEO@nd OCRC (Doc. No. 18-45.) Vizcarrondo asserted the failure to promote
him to TWL Captain was in retaliation for his previous protected activity andrdisatory based
on his race, age, and national origifd.)( The EEOC issued a right-sue letter for this charge on
March 9, 201&s well (Doc. No. 10 at 14.)

In December 2016, Vizcarrondo applied for another Correction Captain poditien.
interview panel recommended Lt. Chapman for the position, and Warden Clouser approved the
recommendation on February 7, 2017. (Doc. No. 19-23.) The interview panel’s recommendation
to Warden Clouser stated:

Lt. Kenyon Chapman is recommended for selection for the position of Correction

Captain. Lt. Chapman has ev 18 years of correction experience that includes

juvenile, city and adult correctionsle started his employment with the Northeast

Reintegration Center as a Correction Officer, and Correction Counsegmébe

He also served in different roles asolControl Officer, Rules Infraction Board
(R.I1.B.) Chair, and participated in regional Vulnerability Assessment Téam
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Chapman holds a Bachelor of Science degree in Criminal Justindridian[sic]
Wesleyan University.

(Id.) Vizcarrondo and Lt. Chapman’s SME Forms show that Vizcarrondo had approximately
twenty-eight years of experiene that time and a cumulative scorawélve while Lt. Chapman
had approximately nineteen years of experiearma cumulative score bfteen (Doc. Nos. 19-
21, 19-22.)Warden Clousetestified that Lt. Chapman had a reputation for staying late, coming
early, filling in for shifts, taking on extra duties, and generally going abadebeyond his
assignments. (Doc. No. 20 at 8&he alscstated that Vizcarrondo “wasn’t regarded in the same
light as Lieutenant Chapman, as stepping up, filling in, helping,” and that suelctehistics are
“important at a prison, that people have to rely on each othiet.at(8182.)

Finally, in May 2017, Vizcarrondo applied for anotk@@rrectional Specialist positioThe
interview panel recommended Lieutenant Tuneisha Gjhgba is African Americarfor the
position, and Warden Brandeshawn Harris approved the panel’s recommendation on June 28
(Doc. No. 19-25.) The interview panel’s recommendation provided:

Ms. Tuniesha Gibson is recommended for selection as Correction Specialisebecaus

of her background, experience and performance during the interview. Ms. Gibson

startedher corrections career as a Corrections Officer at the Ohio State Penitentiary
in January 2011, then promoted to the position of Correction Program Specialist at
the Northeast Reintegration Center in September 2015. Ms. Gibson obtained her

Bachelors [sic] Degree in applied Science fro [sic] Youngstown State Uiyversi
(Id.) Lt. Gibson also had experience as a Case Manager, an important factor for euti@air
Specialist position, which supervises Case Managers. (Doc. No. 234t DP8e. No. 24-1at | 6)

Vizcarrondoalsoclaims hehad experience as a Case Managet ODRC disputes that. (Doc. No.

24-1at 17; Doc. No. 292 at9.)

in
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One of thefour members of the interview pasahat recommended Lt. Gibsand Lt.
ChapmarwasDeputy Warden EvangDoc. Nas. 19-23, 19-25.) Captain Johnson testified that h
once heard Deputy Warden Evans comment that they could not fill a vacancy for hifiwénant
position in “the new world of Vizcarrondo.” (Doc. No. 27 at 21.) There is no evidence as to w
Deputy Warden Evans made this comment and Captain Johnson did not ask Deputy Warden
to explain what the comment meanid. @t 2122.)

b. Procedural History

On June 1, 2018, Vizcarrondo filed suit against ODRC in this Court, alleging that ODR(C

engaged in discriminatory and retaliatory conduct in violation ofitle VIl of the Civil Rights Act
of 1964 (“Title VII”), 42 U.S.C. 8 2000et seg. (2) the Ohio Civil Rights Act, Ohio Rev. Code §
4112 and (342 U.S.C. 81983 (Doc. No. 1.) After answering the Complaint, ODRC filed a Motidg
for Partial Judgment on the Pleadings that sought dismissal of Vizcarrataio’s under the Ohio
Civil Rights Act. (Doc. Nos. 4, 6.) Thereafter, Vizcarrondo withdrew his claimsruhdeOho
Civil Rights Act and filed an Amended Complaint. (Doc. Nos. 7, 10.)

On April 29, 2019, ODRC filed its Motion for Summary Judgmesserting that many of
Vizcarrondo’s claims should be dismissed on procedural grounds and that his claiors tfzl
meiits. (Doc. No. 24.) Vizcarrondofiled a brief in opposition to ODRC’s Motion for Summar)
Judgment on May 29, 2019, to which ODRC responded on June 12, 2019. (Doc. Nos. 29, 30

[I.  Standard of Review

Summary judgment is proper “if the movant shows that there is no genuine dispute as

material fact and the movant is entitled to judgment as a matter of law.” Fed..R.Gia).“A

dispute is ‘genuine’ only if based on evidence upon which a reasonable jury could retufictarve
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favor of the on-moving party.” Henderson v. Walled Lake Consol. $d69 F.3d 479, 487 (6th Cir.
2006). “Thus, ‘the mere existence of a scintilla of evidence in support of the plaiptfition will
be insufficient; there must be evidence on which the jury caadonably find for the plaintiff.
Cox v. Kentucky Dep’'t of Transp3 F.3d 146, 30 (6th Cir. 1995)(quotingAnderson v. Liberty
Lobby, Inc, 477 U.S. 242252 (1986)). A fact is “material” only “if its resolution might affect the
outcome of the suit under the governing substantive |&¥ehderson469 F.3dat 487.

At the summary judgment stag#§a] court should view the facts and draw all reasonal
inferences in favor of the nemoving party.” Pittman v. Experian Info. Solutions, In€01 F.3d
619, 628 (6th Cir. 2018)In addition,'the moving party bears the initial burden of showing that thg
is no genuine dispute of material factAsk Chems., LP v. Compittackages, In¢.593 F. Appx
506, 508 (6th Cir. 2014)The moving party magatisfythisinitial burden byidentifying those parts
of the record which demonstrate the absence of any genuine issue of matefialLfiadsey v.
Whirlpool Corp, 295 F.App'x 758 764 Gth Cir. 2008). “[I]f the moving party seeks summary
judgment on an issue for which it does not bear the burden of proof at trial,” the moving @grt
also “meet its initial burden by showing that ‘there is an absence of evidermgpport the
nonmoving partys case” Id. (quotingCelotex Corp. v. Catretd77 U.S. 317325 (1986)).Once
the moving party satisfies its burdéthe burden shifts to the nanoving party who must then point
to evidence that demonstrates that there is a genuine dispute of material tizait"foAsk Chems.
593 F. App’xat 508-09. “[T] he nonmoving party may not simply rely on its pleading, but m
‘produce evidence that results in a conflict of material fact to be solved hy"a MiSC Berhad v.
Advanced Polymer Coatings, Int01 F. Supp. 3d 731, 736 (N.D. Ohio 2015) (quoGog, 53 F.3d

at 150).
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[I. Analysis
a. 42U.S.C. §1983

First, ODRC argues that it is entitled to summary judgment on Vizcarrondo’s claahes U
42 U.S.C. § 198Because, as an instrumentality of the State of GIRERC cannot be sued under
42 U.S.C. 8 1983. (Doc. No. 24 at-13.) Vizcarrondo did not respond to ODRC'’s argunant
this issue The Court agrees with ODRC that summary judgment is appropriate \sjacteo
Vizcarrordo’s claims under 42 U.S.C. § 1983.

The Supreme Court has held “that neither a State nor its officials acting in ffieal o
capacities are ‘persons’ under § 1983Will v. Michigan Dep’t of State Police491 U.S. 58, 71
(1989) Consequently, multiple courts have found that ODRC is not a “person” subject to suit inde
42 U.S.C. 8 1983E.g, Peeples v. Bp't of Rehaband Corr, No. 95-3117,1995 WL 445714at *1
(6th Cir. July 26,1995) (affirming dismissal of§ 1983 suit against the Ohio Department of
Rehabilitation and Correction leagse “sstate is not gperson’subject to suit under § 19§3Henton
v. Ohio Dep’t of Rehab. and CoriNo. 1:19 CV 4622019 WL 4346266at *1 (N.D. Ohio Sept. 12,
2019) (“The ODRC is an agency of the State of Ohio and, therefore, not a ‘person’ undarf@ 198
the purposes of the statute.”). Therefore, the Court grants ODNR@ien for SummaryJudgment
on Vizcarrondo’s claims under 42 U.S.C. § 1983.

b. Title VII
i. May 2014 and March 20152EOC/OCRC Charges
Next, ODRC asserts thatizcarrondo failed to file suit within ninety days tife EEOC’s

of

U7

issuance ofrightto-sue letters with respect to his May 2014 and March 2015 charge:

discrimination, and that clainedvancedn these two charges are therefore tinaered. (Doc. No.
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24 at 13.) In response, Vizcarrondo agtiet all of his claims are related and shouldsthe
consideredogether or, alternatively, that even if these claims are bathexlinderlyingactsmay be
used as background evidence in support of his timely claims. (Doc. No. 22at)19he Court
findsthat the claims advanced in Vizcarrondo’s May 2014 and March 2015 charges of ditoimi
are timebarred, but that thurderlyingactsmay be considered as background evidence in suppo
his timely claims.

“To recover in an employmerliscrimination lawsuit filed under Title VII . . . a claiman
must file a timely charge of discrimination with the EEOEl6lden v. Atos IT Solutior& Services,
Inc., No. 16-3715,2017 WL 2819222at *2 (6th Cir. Mar. 17, 2017) (citing 42 U.S.C. § 2000¢
5(e)(1)). “If the EEOC dismisses the charge, it must notify the claimant of thésda and of the
right to bring a civil action, and the claimant must do so within ninety days ef&iring a righto-
sue letter.” Id. (citing 42 U.S.C. 8 2000€5(f)(1)). Claims are timéarred if not filed within this
ninety-day period.ld. Discrete discriminatory acts, such as transfer and promotional declsions
not actionable if time barred, even when theyrelated to acts alleged in timely filed chargésat’|
R.R. Passenger Corp. v. Morgd&86 U.S. 101, 113 (2002).

In addition, “the issuance of a subsequent #igkgue letter will not revive claims that are
time-barred.” Holden 2017 WL 2819222,ta*2. For example, ildams v. TeresseeDep’'t of
Finance & Admin.the Sixth Circuit affirmed the dismissal of claims advanced in the plaintiff's f
EEOC complainin June 2002 as tirearredbecausdhe plaintiff failed to timely file suit after
recaving notice of the EEOC’s dismissal ofo$e claims and hisghtto sue. 179 F.App’'x 266 271
(6th Cir. 2006). The court held that the plaintiff's “subsequent filing with the EEOC inn\zere

2002 did not revive the claims of racial discrimination addressed in the first E&@@aint.” 1d.
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Likewise, inHolden theplaintiff filed a charge of discrimination vitthe EEOC in April 2013 and
received a righto-sue letter with regard to that charge in May 2013. 2017 WL 2819222, at *1.
plaintiff then filed another charge in April 2014 and received a seconetagiue letter in September
2014. Id. The plaintiff did not file suit on either charge until November 2014, and the court fg
that summary judgment was proper with respect to the discrimination claims armmnght
plaintiff's first charge because the plaintiff “did not bring suit within the ety limitations
period, and because his claims cannot be revived by a subsequent charge of diserimilidia at
*1-2; see also Smith v. Univ. of Texsee No. 2:18cv-02803JTFjay, 2019 WL 5095794 at *3
(W.D. Tenn. June 20, 2019

Here, Vizcarrondodualfiled charges with the EEOC and OCRC in May 2014 and Ma
2015, and the EEOC issued rigbtsue letters with regard to those charge#arch 2015 and
February 2017, respectively. (Doc. Nos-34 1840, 1846, 1917.) Vizcarrondo did not fileust
against ODR®n these charges until June 2018, well past the nidayylimitations period.(See
Doc. No. 1.) The subsequent filing of additional charges against Oén if related to thelaims
in Vizcarrondo’sfirst two chargescannot reviveahoseclaims As a result, the claims advanced i
Vizcarrondo’s May 2014 and March 201%uatfiled charges are timbarred. Specifically,
Vizcarrondo is barred from bringing claims based on ODRC'’s alldgdiminationor retaliation
with respect to theemoval of Vizcarrondo from his Administrative Lieutenant positio@atober
2013, the failure to promote him ouer Rigbyand Lt.Johnson in February 201and the failure to
promote him over LtArmourin December 2014(SeeDoc. Nos. 1834, 1840.) Thereforg summary

judgment in favor of ODRC is appropriate with regard to each of these claims.
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However evidence of these prior acts maydmmsidereds background evidence in suppoft
of Vizcarrondo’s timely filed claims.See Morgan536 U.S. at 118'Nor does the statute bar an
employee from using the prior acts as background evidence in support of adleairaly).

ii. June 2015EEOC/OCRC Charge

ODRC also asserts thatimmary judgment is warranted Vizcarrondo'sretaliation claim

asserted in his June 2015 charglated to the written reprimand he received because the reprimand

is notan adverse employment action. (Doc. No. 24 af ZPhje Court agrees with ODRC and grants
ODRC'’s Motion for Summary Judgment with regard to Vizcarrondetaliationclaim based ohis
written reprimand.

Title VIl prohibits retaliating against employees who oppose unlawful empldypnactices.
See42 U.S.C. § 20008¢a). To establish that a defendant engaged in retaliation in violation of Title
V11, a plaintiff may rely on either direct or circumstantial evidenbaniels v. Pike Cty. Comm’rs
706 F. App’x 281, 291 (6th Cir. 2017)Direct evidence is that evidence which, if believed, requires
no inferences to conclude that unlawful retaliatiGas\a motivating factor in the employer’s action
Imwalle v. Reliance Med. Prods., In615 F.3d 531, 54384 (6th Cir. 2008) Here,Vizcarrondohas
not presente@ny direct evidencef retaliationwith regard to the written reprimand he received.

In the absence of direct evidence, the burdbiiting framework set forth itMcDonnell
Douglas Corp. v. Greemt11l U.S. 792 (1973) applieSee Taylor v. Geithng703 F.3d 328336
(6th Cir.2013) “Under this framework, the plaintiff bears the initial burde establish a prima facie

case of retaliation."Goodsite v. Norfolk Ry. Co, 573 F.App’'x 572, 582 (6th Cir. 2014):If the

2 ODRC also asserts that summary judgment is warranted because it had a Egitmdiscriminatory reason for the
reprimand and that there is no evidence of pretext. (Doc. No. 2428 PBecause the Court agrees with ODRC that
the written reprimand is not an adverse employment action, the @mdtnot address this alternatirgument.
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plaintiff succeeds in making out the elements of a prima facie case, tha lofiggduction shifts
to the employer to articulate some legitimate,-d@triminatory reason for its actiohsld. Finally,
“[iIf the defendant satisfies its burden of production, the burden shifts back to the plain
demonstrate that the defendangsoffered reason was not the true reason for the employni
decision” Id.

“To establish a prima facie case of retaliation under Title VII, the plaintiff mosbmsrate
that: (1) she engaged in activity protected by Title VII; (2) the defendantg &hber protected
activity; (3) thereattr, the defendants tooknaterially adverseactions against the plaintiff; and (4
the protected conduct was a {ioit cause of the adverse actionltl. With respect to the third
element,“a plaintiff must show that a reasonable employee would have found the challenged
materially adverse, which in this context means it well might have dissuadadoamable worker
from making or supporting a charge of discriminatioGarner v. Cuyahoga Cty. Juvenile Cqurt
554 F.3d 624, 639 (6th Cir. 2009)uping Burlington Northern & Santa Fe Ry. Co. v. Whi&€8
U.S. 53, 8 (2006). Applying this standardthe Sixth Circuitfound thattwo written reprimands
warning that future incidentsf similarmisconductould lead to disciplinary action were raatverg
employment actions Taylor, 703 F.3dat 338 The Court found that “[a]lthougbertain written
reprimands could rise to the level of an adverse employment action,” theaegs at issueould
not have dissuaded a reasonable worker from making a claim of discriminetiemsehere was no
evidencé'that any disciplinary action rafted from these letters, or that these letters were relate
a larger pattern of intimidation by constantly reprimanding [the plaintiffi, éoample. Id.

Similarly, in McDaniel v. Ohio Dep’t of Rehab. and Cqrthe court held thaa written reprimad

was nd a materially adverse employment action whba plaintiff offered “no evidence that ther¢
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was a pattern of reprimands, that further discipline resulted fromghmends, or that the reprimang
would diminish her future prospects.” No. 22€¥-0122,2015 WL 7888759, at *11 (S.D. Ohiog
Dec. 4, 2015).

In this casethe reprimand issued to Vizcarrondior failing to attenda mandatory firearms
training did not result in any disciplinary action. The reprimanerely warned thatahy future
occurrerce will result in progressive disciplinary action being imposed on you.” (Bocl842.)
And other than a conclusory statement in his opposition m@&efJoc. No. 29 at 24)Vizcarrondo
has not offered angupportto showthat the reprimand was past a larger pattern aimproper
discipline Moreover, the conduct that Vizcarrondo alleges is retaliatory is evesdesre than the
reprimands at issue ihaylor andMcDaniel because ODR@ctuallyrescinded the reprimand as a
result of Vizcarrondo’s grievance. (Doc. NkB-43) Thus, the Court finds that ODRC’s actions
would not have dissuaded a reasonable worker from making or supporting a chargenoihdisor
and ODRC is entitled to summary judgment on Vizcarrondo’s retaliation élaim.

iii. April 2016 EEOC/OCRC Charge
ODRC argues that Vizeando’s discriminatiorclaim arising from his April 2016 charge

based on the failure to promote him to TWL Captairsfagicause the decision on the TWL Captaln

assignment does not constitute an adverse employment action and ODRC has put fanthaie|ed

non-discriminatory reason for its decisiofDoc. No. 24 at 147.) Vizcarrondofailedto respondo

3 Vizcarrondo’sEEOC and OCRGQharge with regard to the reprimand only asserted a claim for retaliakdn
discrimination. (Doc. No. 184.) It is somewhat unclear in this case whether Vizcarrondo is also titigtgpassert
that the reprimand was discriminatory. To the extent he is attemptaggéot such a claim, however, it would fail fof
the same reason as his retaliation claim because the reprimand is not an advengmerhjgiction. See Creggett v.
Jefferson Cty. Bd. of Edyd&N0.11-6375 2012 WL 3104508at *3 (6th Cir. Aug. 1, 2012) & written reprimand, without
evidence that it led to a materially adverse consequence such as lowered papndsumggiension, or the like, is not 4
materially adverse employment action.”).
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ODRC'’s first argument and has put forth no evidence demonstrating that thselsmtion of

Vizcarrondo adversely affected his employment. As ateswinmary judgment in favor of ODRQ

is appropriate.

Under Title VI, it is “an unlawful employment practice for an employer . . ailoof refuse
to hire or to discharge any individual, or otherwise to discriminate agaynstdividual withrespect
to his compensation, terms, conditions, or privileges of employment, because of such ihglivi

race, color, religion, sex, or national origin.” 42 U.S.C. 8§ 2(@¢€1). As with retaliation claims,

dua

a plaintiff may rely on either direct or cirmstantial evidence to establish that an employer engaged

in discrimination. Johnson v. Kroger Cp319 F.3d 858, 8685 (6th Cir. 2003). Vizcarrondo has

not offered any direct evidence of discrimination with respect to the TWL @agsaignment, and
the Court will thus analyze his claims undersbenevicDonnell Douglasurdenshiftingframework
described aboveSee Vincent v. Brewer C&14 F.3d 489, 494 (6th Cir. 2007).

Under theMcDonnell Douglagramework, a applied to discrim@tion claims “the plaintiff
faces the initial burden of presenting a prima facie case of unlawful discriomriatroger Co,

319 F.3dat 866. To establish a prima facie case of discrimination, a plaintiff nelstw that 1) he

is a member of a protexd class; 2) he was qualified for his job and performed it satisfactorily; 3)

despite his qualifications and performance, he suffered an adverse erapt@ction; and 4) that hg
was replaced by a person outside the protected class or was treated leddyfélvan a similarly
situated individual outside his protected clfas3ohnson v. Univ. of Cincinnat215 F.3d 561, 572
73 (6th Cir. 2000).“The establishment of a prima facie case creates a rebuttable presumpti
discrimination and requires thefdedant to ‘articulate some legitimate, nondiscriminatory reas

for taking the challenged actionKroger, 319 F.3d at 866 (quotirigniv. of Cincinnatj 215 F.3chat
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573). Finally, “[i]f the defendant is able to satisfy this burden, the plaintiff thest ‘prove that the
proffered reason was actually a pretext to hide unlawful discriminatida.™

ODRC challenges Vizcarrondo’s ability to establish a prima facie lmaasseiing that the
assignment of the TWL Captain position to Lt. Chapman inste&izoarrondo does not constitutg
an adverse employment action. (Doc. No. 24 at.¢ The “denial of a promotion, eveniifis only
to a temporary position, can constitute an advemsployment actioii. Elam v. D.C. Fire & EMS
Dep't, No. Civ.A.03-1407(GK), 2005 WL 1903557, at %6 (D.D.C. July 19, 2005holdingplaintiff
suffered an adverse employment action when he did not receive a temporary promotiamulktha
have increagkhis pay and provided increaksupervisory dutig); Paige v. Donoan, No. 09-cv—
01811-WJIM-CBS, 2011 WL 5520291, at *15 (D. Colo. Aug. 1, 201{ipding plaintiff raised a
genuine issue of material fact as to whether she suffered a materially adversgnamplaction
when she was not selected for a temporary position that may have resulted in angpgporaise
However,“[f] ailure to obtain temporary work assignments with no increase in salary andnge cl
in work hours does not amount to an adverse employment act8wann v. Time Warner Entm’t
Co., L.P, 126 F.Supp. 3d 973, 983 (S.D. Ohio 2015). In addition, “generalized and specul
assertions of benefits that may accrue from a temporary post are inatfficgainer v. Brennan
No. 2:17CV-454,2019 WL 2106378, at *6 (S.D. Ohio May 14, 2019) (quotiaggethe v. District
of Columbia 206 F. Supp. 3d 661, 670 (D.D.C. 2016)).

In this caseVizcarrondofailed to cite any evidence establishing that the TWL Capt
assignment would have resulted in increased pay, additional supervisory ditiesytwk hous, or
any other benefits And the Court “is not obligated to scour the record for evidence to suppor

opposition to summary judgmeht.Church Mut. Ins. Co. v. First United Pentecostal Church
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Parma No. 1:11CV2201 2012 WL 3619812, at *7 (N.D. Ohio Aug. 21, 2012). As sug
Vizcarrondo has not met his burden to establish a prima facie case of discamimidii regard to
his nonselecion for the TWL Captain position, and summary judgmentODRC’s favoris
appropriate on this issde.
iv. PostCharge Claims
1. Failure to Exhaust Administrative Remedies

Vizcarrondoasserts that ODRC engaged in discrimination and retaliation against him
it promoted Lt. Chapman over him in February 2017 and when it promoted Lt. Gibson over I
June 2017(Doc. No.29at15-16.) Both of these acts occurred after Vizcarrondo fileddsischarge
with the EEOC and OCRC in April 2016, and there is no eweehat he amendeuthy ofhis prior
charges to include these new allegatiomss a resultODRC argues that these claims are barr
because Vizcarrondo has failed to exhaust his administrative remedies. (Doc. Nd.32¥4 23
Vizcarrondo once again responds that these claims are properly before the Caustthey are
related tahis prior claims (Doc. No. 29 a19-21.) The Court finds that Vizcarrondo may brimg
discrimination and retaliatioolaims related to Lt. Chapman’s promotion and hialiagion claim
related to Lt. Gibson’s promotion, but is precluded from bringing his discrimination oiéated to

Lt. Gibson’s promotion.

4 Evenif Vizcarrondo could show that his naelection was an adverse employment action, he could not demonsg
that ODRC'’s proffered legitimate reason for selecting Lt. Chapman arrerishpretextual. As discussed below
Vizcarrondo has not shown that heswas qualified as Lt. Chapman.

The Court also notghat Vizcarrondo appears to bring both retaliation and discriminationscigitn regard to the TWL
Captain assignmenbut ODRC seems to address tisisueonly in the context ofa discrimination claim. However,
ODRC moved for summary judgment on all of Vizcarrondo’s claemsl its arguments regarding whether the TW
Captain assignment was an adverse employment action and wihéihea legitimate reason for its decision warran
summary judgment on the retaliation claim as well.
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“As a prerequisite to bringing suit under Title VII, a claimant must exhaust higeror
administrative remedies.Scott v. Eastman Cher@o, 275 F.App’'x 466, 470(6th Cir.2008). “A
claimant exhausts his or her administrative remedies by filing aehatly the EEOC.”"Maeder v.
Hollywood Casinp 97 F. Supp. 3d 941, 94(SD. Ohio 2015) The purpose of this exhaustion
requirement “is to trigger an investigation, which gives notice to the allegetydoer of its potential
liability and enables the EEOC to initiate conciliation procedures in an attemyatitbliigation”
Dixon v. Ashcroft392 F.3d 212, 217 (6th Cir. 2004As a result, the judicial complaint must be
limited to the scope of the EEOC investigation reasonably expected to grow tbet afarge of
discrimination” Id. (quotingWeigel v. Baptist Hosp. of East Tennes86@ F.3d 367, 38(®Bth Cir.
2002). Under this “expected scope of investigation teésthere facts related with respect to the
charged claim would prompt the EEOQnwestigate a different, uncharged claim, the plaintiff is not
precluded from bringing suit on that claimld. (quotingWeige| 302 F.3d at 380).

“Generally, retaliation claims based on conduct that occurs after the filing BEOC charge
can be reamably expected to grow out of the charg8ttouss v. Michigan Dep’t of Corr250 F.3d
336, 342 (6th Cir. 2001). “This is because ‘retaliation claims, by definition, aresetlat filing of
an EEOC charge’ and the purpose of this rule is to ‘promote efficiency by requiring erfliiran’
Ryan v. ShulkinNo. 1:15€V-02384,2017 WL 6270209, at *10 (N.D. Ohio Dec. 8, 2017) (quoting
Johnston v. O'Neill272 F. Supp. 2d 696, 705 (N.D. Ohio 2003)). Consequently, apemesally
have concluded that retaliation claims based on conduct that occurred after thef fdmgEOC
charge may be pursued in court without first being pled in an EEOC chageShulkin 2017 WL
6270209, at 10; Maeder 97 F.Supp. 3cat 947 (Defendants exhaustion defense therefore does rjot

apply to Plaintiffs retaliation claim.”) but seeScott 275 F. App’xat 474 (affirming dismissal of
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postEEOC charge retaliation claim that stemmed from an incident that occurregefoaraftethe
plaintiff filed her EEOC charge).

Discrimination claims based on pdsSEOC charge conduct may also be reasonably expe
to grow out of the charge when sufficiently factually related and close in time. x&mpke,in
Johnston the court found that the plaintiff's agiscrimination claim based on the denial of
promotion reasonably could have been expected to grow out of the plaintiff's ocigamgEbecause
“the second noselection was one to two months after the first-selection . . . and the theory o
the chims are the exact same272 F. Supp. 2dt 705. Similarly, inBeard v. Robertson Ctigd. of
Educ, the court permitted the plaintiff fgursue claims for two denials of promotsdhat “happened
shortly after she filed her EEOC charge” and were allegedly part of a contpraiciice of failing
to promote her. No. 3:08v-00829, 2010 WL 148413, at *5 (M.D. Tenn. Jan. 12, 2010).

On the other hand, “it is not reasonable to assume that the EEOC will investigagusuibs
conduct that occurs during the pendency of its investigation absent some connection betwg
conduct and the conduct described in the chariygaéder 97 F. Supp. 3@t 946. As such, claims
regarding subsequent conduattifier removed or distinct from that allegeda prior EEOC charge
have been dismissed based on the plaintiffilsire to exhaust administrative remedie3ee id.at

946-47(granting motion to dismiss plaintiff's discriminatory termination claim for failurexisaust

tted

a

en th

administrative remedies becauit was distinct from his claims that the defendant discriminated

against him by disciplining him and denying him income opportunitges)¢ v. Rich Products Corp.
No. 10-2317-STA, 2011 WL 3585966at *6 (W.D. Tenn. Aug. 16, 2011) (“Based on the inimtre

differences between her accommodation claim and her termination claim ardttiieat the two
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incidents happened some eight months apart, the Court holds that an EEOC investigaiotift$ Pl
termination could not reasonably be expected to grawefolter charge.”).

Applying these principles, the Court cannot conclude as a matter of law thatrbimtas
retaliation claims based on ODRC's failure to promote him over Lt. Caaf@and Lt. Gibson could
not reasonably have been expected to grotwf the investigation into Vizcarrondo’s prionarges

of discrimination and retaliation.As other courts have recognized, these retaliation claims,

definition, must have arisen after Vizcarrondo’s prior charged he was not required to file yet

anothercharge in order to exhaust his administrative remedies with respect to eachldiai@ourt
comes to the same conclusimgardingVizcarrondo’sdiscriminatoryfailure to promote clainfior
the position that Lt. Chapman ultimately receiv&izcarrondo’s April 2016 EEOC charge allege
that ODRC had discriminated and retaliated against him when it assigndaalpin@n to the TWL
Captain position.(Doc. No. 1845.) Only seven months later, Vizcarrondo applied for a permar
CorrectionCaptain position, which ODRC again awarded to Lt. Chapman. (Doc. Ne8.19hus,

the same employee amxkactsame theories of misconduct are at isasen Vizcarrondo’s prior

=N

ent

chargewith the EEOC The Court thus denies ODRC’s Motion for Summary Judgment based on

Vizcarrondo’s failure to exhaust his administrative remedies for thegasclai
However, there is no such close relatibrtween Vizcarrondo’s claim that ODRC
discriminated against him when it proted Lt. Gibson t&€orrectional Specialistnd his prior EEOC

charges While the general theory of discrimination may be simNazcarrondds claim related to

the promotion of Lt. Gibson involves an entirely new promotional opportunity and diffefent

empoyees. Moreover, Vizcarrondo did not apply for this position wwer a year after he filed his

last EEOC chargeAs the Sixth Circuit has indicated, “[i]t is not reasonable to expect that th€ EEO
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would investigate other promotional opportunities that were not put in front of th®oof} 275 F.
App'x at 473. Therefore, the Court grants ODRC’s Motion for Summary Judgment with resps
Vizcarrondo’s discrimination clairhased on ODRC's failure to promote him over Lt. Gibson.

2. Lt. Chapman’s Promotion in February 2017

Because the Court has found that Vizcarrondo may assert his discriminationadiatiae
claims related to the promotion of Lt. ChapmagtorectionCaptain, the Court will assess the meri
of Vizcarrondo’s clair. ODRC argues that Vizcarrondo’s retaliation claim fails because he ca
establish the required causal connection and because ODRC had a legitimate re@sdeadision.
(Doc. No. 24 aR3-24.) ODRC does not appear to directly address Vizcarrond@srimination
claim with regard to Lt. Chapman. However, ODRC’s argument regaitditgpitimate reason for
its promotion decision is just as applicable to both Vizcarrondo’s discrimination talictien
claims, and the Court will thus analyze thergether. The Court finds that ODRC has offered
legitimate, nordiscriminatory, and nenetaliatory reason for its decision not to promote Vizcarron
and that he cannot establish that this reaspnetextual. According, ODRC is entitled to summary
judgment on this issue.

As noted above, in the absence of direct evidence of discriminatiodctbennell Douglas
burden shifting frameworlapplies to both discrimination and retaliation claim&ssuming that
Vizcarrondo coulestablish a prima facie caskdiscrimination and retaliation, ODRC ha®ffered
a legitimate, nosdiscriminatory, and nonetaliatory reason for its actions. To meet this burden
defendant “need nqirovea nondiscriminatory reason for [its actions], but need memtigulate a
valid rationale.” Hartsel v. Keys87 F.3d 795, 800 (6th Cir. 1996DDRC asserts that Lt. Chapma

was promoted instead of Vizcarrondo because Lt. Chapman was the more qualdiddtesfor the
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position. (Doc. No. 2 at23.) As such, ODR@as articulated a legitimate, ndiscriminatory, and
non+etaliatory reason for it&ilure to promote Vizcarrondo.

As a result, to surviv®@DRCs Motion for Summary Judgmentjzcarrondomust “identify
evidence from which a reasonable jury could conclude that the proffered reasomlly agbretext
for unlawful discrimination.” Tennial v. United Parcel Service, In&40 F.3d 292, 303 (6th Cir.
2016) (quoting’rovenzano v. LCI Holdings, In&63 F.3d 806, 812 (6th Cir. 2011)). A plaintiff ca
establish pretext “by showing that the proffered reason (1) has no basis in fda, {2} actually
motivate the defendant’s challenged conduct, or (3) was insufficient to wanearchalleged
conduct.” Johnson 319 F.3d at 866 (quotirgews v. A.B. Dick Cp231 F.3d 1016, 1021 (6th Cir
2000)). However, “[rlegardless of which option is used, the plaintiff retains the tdtbnaden of
producing ‘sufficient evidence from which the jurputd reasonably reject [the defendants
explanation and infer that the defendants intentionally discriminated against him(quoting
Braithwaite v. Timken Cp258 F.3d 488, 493 (6th Cir. 2001)).

“Relative qualifications establish triable issues of fact as to pretexewierevidence shows
that either (1) the plaintiff was a plainly superior candidate, such that no reasenmaidyer would
have chosen the latter applicant over the former, opl@itiff was as qualified as if not bette
qualified than the successful applicant, and the record contains ‘other probatieace of
discrimination.” Philbrick v. Holder 583 F App’'x 478, 485(6th Cir. 2014) (citations omittedl
When comparing aplifications, simmary judgment may be appropriate even though the plaintiff
more experience than the successful applic&#e Sutherland v. Migan Dep't of Treasury344
F.3d 603,617 (6th Cir. 2003)holding plaintiff failed to raise a genuine ugsof material fact when

“the Treasury Defendants acknowledged [tieg plaintiff] had greater experience than Famuwel
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but explained that Famuweésarelatively high score was based on the fact that he had a more
extensive educational background tffidue plaintiff]”).

Here, Vizcarrondo cannot show that he was as qualified as Lt. Chapman.rafidcés sole
argument in support of his contention that he was as qualified, if not more qualifrett.tGhapman
is that he had more years of experience aRODhan Lt. Chapman(Doc. No.29 at 16.J The Court
finds this argument unpersuasive. As part of the application process for any opiem,peach
applicant is scored on an SME Form in which points are objectively assigned basedophichatas
education, years of workelated experience, and certifications. (Doc. Ne224 § 6.) For example,

five to nine years of experience is worth seven points, while ten to fourteenofeaxperience is

—

worth eight points. See, e.g.Doc. No. 1921.) Vizcarrondo claims that the reviewers filling o
SME Forms can favor one candidate over another by including a more detailegtidestor the

favored candidate’s experience. (Doc. No. 29 at 14.) But this would not affect datatsdscore,

which is calculated based solely on the total years of \ngleted experience, not the descriptivie
accounts of that experiencat the time of their applications, Vizcarrondo had approximately twenty
eight years of experience, while Chapman had approximatelyneteen years of experience. (Dog.
Nos. 1921, 1922.) However, Lt. Chapman had a bachelor’s degree in criminal justicdrichiama
Wesleyan University, while Vizcarrondo did not have any degrees beyond high school.N@3.
1921, 1922, 1923) Based on these qualificationgizcarrondo had a cumulative scoreteklve

on his SME Form, and Lt. Chapman had a cumulative scdifeeein. (Doc. Nos. 121, 1922, 19

5 Vizcarrondo references his background in the National Guard a couple of tilmiesojpposition briefis another one
of his qualificationsbut provides nevidence in support of these statements. (Dloc.29 at 14, 23.)
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23.) Thus,under ODRC'’s objective scoring systemhich took into accountVizcarrondo’s

advantage in terms of years of experiemteChapman wastill the more qualified candidate.

Moreover, ODRGsubmittedadditionalevidence demonstrating that Lt. Chapman was maore

gualified than Vizcarrondo For instanceWarden Clouser, whapproved thenterview panel’s
recommendation that Lt. Chapman be promoted to Captain, testified that Lt. Chapman

reputation for staying late, coming in early, filling in for shifts, taking omeedtities, and generally

had

going above and beyond his assignments. (Doc. No. 20 at 82.) In contrast, Warden Clousef stat

that Vizcarrondo “wasn’t regarded in the same light as Lieutenant Chapmarpmasgte, filling

in, helping,” and that suatharacteristics arémportant at a prison, that people leawo rely on each

other.” (d. at 8182) This assessment of Vizcarrondo is supported by the fact that Vizcarrondg had

numerous reprimands and counseling sessions related to attendance and tardinedossIMNDS.
189, 1810, 1812, 1814, 1815.) He also received auspension, avritten reprimangd and
counseling for failing to properly handle assignments in 2010 and Z@&:. Nos. 1816, 1817,
19-8.) Vizcarrondo has not cited to any evidence to show that Lt. Chapman had a singkiiyene

disciplinary history. Finally, another reason for the panel’s recommendatibhh Ghapman was

that he had served in a variety of rotesing his tenure at ODRC, including Tools Control Office

and Rules Infraction Board Chair. (Doc. No-2®) Again,Vizcarrondo offers nothing to show tha
his background included the same variety of positions. Based on all of this, the Court cahelud
no reasonable jury could find that Vizcarrondo was as qualified as Lt. Chapman.

Because Vizcarrondo was not asialiffied as Lt. Chapmanneither Vizcarrondo’s

-

[

SN

circumstantial evidence of discriminatiersuch as Captain Johnson'’s testimony, the “yo quiero Taco

Bell” comments, and the bachelor's degree statement o204 performance review-nor his
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circumstantial evidence oétaliation—such as the “new world of ¥tarrondo” comment-is enough
to establish that ODRC'’s proffered legitimate reason is preteXiaie of this evidence establishe
that ODRC'’s proffered reason has no basis in fhat,itdid not actually motivat® DRC’s decision
or that itwas insufficient to warrant the challenged condutherefore the Courtgrants ODRC’s
Motion for SummaryJudgment on Vizcarrondo’s discrimination and retaliation claims related to
Chapmarts promotion over him.
3. Lt. Gibson’s Promotion in June 2017

Vizcarrondo’s sole remaining claim is his retaliation claim related to Lt. Gbgoomotion
over him in June 2017. ODRC argues that Vizcarrondo cannot estdigistausal relationship
necessary for a prima facie case of retaliation and that Gi2ld@ legitimatenon+etaliatory reason
for its decision. The Court finds that Vizcarrondo cannot establish that OBRgitimate, non
retaliatory reason for its decisias pretextual

Assuming thatVizcarrondo could establish a prima facie case of retaliation, ODRC
articulated a legitimatenon+etaliatory reason for its actions in that Lt. Gibson was the be

gualified candidate. As a result, Vizcarrondo must stimithis reasons pretextial. Vizcarrondo

again points tdiis advantage in terms of years of experietccehow that Gibson’s promotion was

retaliatory as Lt. Gibson only had about six years of experiarienshe applied for th€orrectional
Specialistposition for which she wspromotedover Vizcarrondo. (Doc. No. 206.) On the other
hand,Gibson had a bachelor’s degree in applied science from Youngstown State Uniwdrsigas
Vizcarrondo still did not have any degrees beyond high sch@mc. No.19-25.) The interview
panel alsetated thaGibson performed well during her intervieid.§, and there is no evidence thg

Gibson had the same negative disciplinary history as Vizcarrondo. Gibson also hadhea@eria
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Case Manager, which was an important factor for tleréctioral Specialist pseition, which
supervises Case Manageréoc. No. 23 at 994; Doc. No. 241 at §6.) However, Vizcarrondo
claims to havéhadexperience as a Case Manager as w@loc. No. 292 at § 9.) Assessing this
evidence, the Court finds Vizcarrondo has raised a question of fact as to whether siguadsied
as Lt. Gibson, although he has not shown lieaivas sglainly the superior candidate, such that n
reasonable employer would have chosen Lt. Gibson over him.

Thus, Vizcarrondaan survive summary judgment if he is able to point to other probal
evidence of ODRC's retaliation against him. The Court finds that he is unable to dbhso.
challenged promotional decision did not occur until over a year after Vizcarroeddisl last charge
with the EEOC and OCRC(SeeDoc. No0s.18-45, 1925.) As a result, the temporal proximity
between Vizcarrondo’s protected activity and the challenged decision doegigbtimhis favor.
See, e.gHafford v. Seidnerl83 F.3d 506, 515 (6th Cit999)(“[B]ecause the disciplinary actiong
occurred two to five months after Hafford filed charges, and are fairly everdgid over a paxd of
time, the inference of a causal connection based on temporal proximity alomedsstg. In
addition, the only relevant evidencéed by Vizcarrondawith regardto his retaliation claims

Captain Johnson’s testimony that Deputy Warden Evaocs ocommented thahey could not fill a

vacancyfor a TWL Lieutenant position in “the new world of Vizcarrondo.” (Doc. No. 27 at 2[1.

There is no evidence as to wHeeputyWardenEvansmade this comment and Captain Johnson g
not ask Deputy Warden Evaito explain what the comment mearitl. &t 21:22.) Although Deputy
Warden Evans was one of the four members of the interview panel for the @oale8pecialist
position, such a stray and isolated comment apparently unconnected to the promatisival de

issue is not sufficiergvidence on which a reasonable jury could fDidRC'’s proffered reason to be
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pretextual Accordingly, ODRC’s Motion for Summary Judgment is granted with respect
Vizcarrondo’s retaliation claim based on Lt. Gibson’s promotion over him.

v. January 2019 Administrative Leave

to

For the first timein his opposition to ODRC’s Motion for Summary Judgment, Vizcarrondo

asserts that ODRC retaliated against him for filing the present lawsuit by placmgrh

administrative leave in January 2019. (Doc. No. 29 at 16.) The Court agrees with D&IRC

Vizcarrondo has failed to properly assert any clairateel to thisallegationin this case, a¥i] t is
well-established that a complaint cannot be amended in a brief opposing a motion for sur
judgment. Heru v. Ohig No. 2:17ev-658,2019 WL 4413041, at *2 (S.D. Ohio Sept. 16, 201¢

Vizcarrondo never amended his complaint to include this new charge, and he may notydo

including it for the first time in his opposition briekee Hubbard v. Select Portfolio Servicing, Ing.

No. 16cv-11455,2017 WL 3725475, at *3 (E.D. Mich. Aug. 30, 2017) (“Hubbard cannot amend
complaint, which is the operative pleading in this matter, by simply includindaual allegations
in his briefing in opposition to the motions for summary judgment.”).
IV.  Conclusion

For the reasons set forth abp@DRCs Motion for Sunmary JudgmentDoc. No. 24)is
GRANTED.

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: November 22, 2019 U. S. DISTRICT JUDGE
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