Great-West Lif¢

v

& Annuity Insurance Company v. Riser Foods Inc. et al Dog.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

GREAT-WEST LIFE & ANNUITY CASE NO. 1:18CV-01330
INSURANCE COMPANY ,

Plaintiff, JUDGE PAMELA A. BARKER
_VS_
RISER FOODS, INC, MEMORANDUM OF OPINION AND
ORDER
Defendant.

This matter comes before the Court upon the parties’-cno$®ns for summary judgment.
DefendanRiser Foods, Inc. (“Risertfiled a Motion for Summary Judgment on July 29, 2019. (Dq
No. 44.) Plaintiff GreaWest Life & Annuity Insurance Company (“Gréatest”) filed a brief in
opposition to Riser’'s Motion for Summary Judgment on September 12, 2019, to which Riser r

on September 26, 2019. (Doc. Nos. 57, 58.)

GreatWestfiled its ownMotion for SummaryJudgment on August 12, 2019. (Doc. No. 49,

Riser filed a brief in opposition to Gredtest’s Motion for Summary Judgment on September
2019, to which GreaiWest repled on September 26, 2019. (Doc. Nos. 55, 60.)
For the following reasonsRisers Motion for Summary JudgmeniDoc. No. 44) is

GRANTED, and GreawWest’'s Motion for Summary Judgment (Doc. No. 49) is DENIED.

! Riser has indicated that the proper party to this siiser Foods Company, not Riser Foods, If@oc. No. 44 at 1
n.1.) However, Riser has not sought dismissal on this basis, ahdrrgarty has moved for a substitution of party.
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.  Background
a. Factual Background

On August 13, 1992, Bear Creek Properties, Co., Limited Partngf8war Creel, as
landlord entered into a lease (the “Leasefi)h First National Supermarkets, Inc. (“First National”
as tenant, with respect to certairopertyin the Meadowbrook Me&et Square IIShopping Center
(the “Meadowbrook Shopping Centeit) Bedford, Ohio (Doc. No. 461 at 1) In 2006, Risera
subsidiary of GianEade, Inc., assumed the Lease from Tops Markets, LLC (after Tops Mark
LLC had acquired it from First Niahal). SeeDoc. No. 4619.) GreaiWest acquireBear Creeks
rights under the Lease in 2017. (Doc. No. 46223.)

The Lease defines thepecific leased premises, labeled as tBemised Premisgsand
provideghat “[tlhe Demised Premises are a part of a parcel of land located at Rockside afidlNor
Roads, as shown on the Site Plan, described on the attached Exhibit B (the ‘LdDdd. N¢. 46
1 at 1.) Exhibit B to the Lease providesiates and boundatescription of propertgnd is labeled as
“Legal Description of Shopping Centerfd.(at Ex. B.) A translation of this legal description show
that it encompasses both the Demised Premises and the property on whigtg#teullding at the
heart of this dispute was located. (Doc. No-246 The Leasegoes on to define the “Shopping
Center” as “[tlhe Land and the buildings and improvements now or hereafter located_.andtie

(Doc. No. 46-1 at 1.)

2 For ease of reference, the Court uses “Landlord” throughout the rést ginion to refer collectively to Bearégk,
BCD Bedford, LLC (“BCD Bedford”), and Goudreau Management Corporatio€{13. BCD Bedford also owned

property inthe MeadowbrookShopping Centeand sharedcommon ownership with Bear Creek. (Doc. No. 57 at 3.

GCM was the property management company and agent for both Bear CreeRuie&ford. [d.)
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The Lease also provides thhe “Landlord intends to develop the Shopping Centehiee
(3) separate phases which are respectively designated as (a) the ‘Phase |gSkaper
Development Area’ (including ‘Proposed Future Out Lot Area East’ and soeweti@reinafter
referred to as ‘Phase I, (b) the ‘Phase Il Proposed Future Develophnesmt and sometimes
hereinafter referred to as ‘Phase II' and (c) the ‘Phase Il PropagedeFOut Lot Development
Area’ and sometimes hereinafter referred to as ‘Phase IlII' and which are neslgdadientified as
such on the Site Plan.ld) TheSite Plan referred to is identifidy the Leasas Exhibit A. [d.)
Exhibit A provides the same legal property description as ExhibitdB.at Exs. A, B.) In addition,
Exhibits A1, A-2, and A3 to the Lease provide additional legal descriptions of proertiare
labeled Phase I, Phase I, and Phase lll, respectivielyat(Exs. Al, A-2, A-3.) A translation of
the legal descriptions in Exhibits-B A-2, and A3 show thateach phase correlates to a differe
portion of the property dimeatedin bothExhibits A and B.(Doc. No. 462.) The Demised Premises
were located in Phase |, and the Targetding was located in Phase li(ld.) The Lease also
indicates that ‘flhe Shopping Center is shown on the Site Plan and on the survey dated Aug
1992 attached as Exhibit B-1.” (Doc. No. 46-1 at 1.) However, Exhibit B-1 to the iseagssing

When Rise assumed the Lease in 2006, it decided not to open a Giant Eagle location ¢
property after conductingnarket research and learning that a Walmart Supercenter would soon
nearby. (Doc. No. 48 at 20:1321:7.) Instead, Riser used the building to store @iadt Eagle
equipment from other storegld. at 31:825.) Riser continued, however, to pay restmmon area
maintenance feeandproperty taxesinderthe Lease until the incident at issue. (Doc. No-74ét

34:7-16.)
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On May28, 2015, lightning struck the Tardamiilding in the Meadowbroo&hopping Center
causing the roof to collapse inward. (Doc. No-&4&t 1.) According to Greest, approximately
two weeks later, aecond lightning strikhit the Target store causing further damagieoc. No. 46
7 at 37:12-38:3.)Not only did the roof partially collapse, but the sprinkler system burst and flog
the premises. Iq. at 38.4-39:13.) At that time, Target’s leasd the damaged property was set t
expire in approximately two months, and Target negotiated a settlemeritamdiordin which it
paid $800,00¢0 terminatethe remainder of the leaseSeeDoc. No. 46-14.)

Shortly thereafterafter having structural engineers view the ditndlorddetermined that
the amount of structural damage to the exterior of the building, as well as to tioe oftde building
from heavy rains and watéom the broken sprinkler system, necessitated demolition of the Ta
building. (Doc. No. 468 at 1) Consequently, Landlord decided to raze the Target building,
demolition was completeat the end of July 2015.1d)3

On August 31, 2015,andlordsent a letter tdrisernotifying it of a recalculation otosts
related to common area maintenaao@ property taxes due to the razing of the Target s{tde.
The letter explained that the reason forrealculatiorwas the May 28, 2015 lightning strikehich
resulted inthe cemolition of the Target(ld.) Based on the lossf the Target buding, which was
118,750 square fedRiser’s prerata share of costs relatedctimmon area maintenanaed property
taxes increaseffom 29.71percentto 57.11percentand from 28.24percentto 51.92 percent,
respectively (Id.) Riser asserts this wagefirst time it learned of the lightning strike and demoilitio

of the Target building. (Doc. No. 45 at 6.)

3 Riser asserts this was the earliest that demolition could have been cdigietéhat it may have continued into Augus
2015. GeeDoc. No. 45 at5.)
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In response, on September 16, 2015, Riser mailed a letter to Landlord explainivasdtht
on the “demolition and destruction of the largest of the Shopping Center buildings at the @gd ¢
. . . [Riser] exercises its right to terminate the Lease pursuant tors&é&ti6 of the Lease.{Doc.
No. 46-19.) Section 15.6 of the Lease provides:

Notwithstanding anything to the contrary in this Leesetained, if Tenaih$ Building

or the Shopping Center buildings are damaged or destroyed (a) during the last three

(3) years of the then existent term of this Lease to an extent equal &stathiety

percent (30%) of their replacement cost during thedtlast year, twenty percent

(20%) of their replacement cost during the second last year and ten percent (10%) of

their replacement cost during the last year, then either Landlord or Tenant may

terminate this Lease as of the date of the occurrence lofdsucage or destruction by
notice to the other party within sixty (60) days after the occurrence of sucheamag

destruction . . . .

(Doc. No. 461 at36.)

Landlordobjected to the termination and refused to transfer utilities, taxes, insuoatioe
alarm system back to Landlord despite Riser’'s repeated efi@éx e.g, Doc. No. 4621.) After
Landlord defaulted on its loans with Graélest,GreatWestreiterated Landlord’s objection to the
termination and informed Riser thaktender will consider Giant Eagle and its predecess
responsible if a casualty occurs and the casualty is not covered by Gians pagperty insurance.”
(Doc. No. 4622.) As a resultwhile Riser refused to make ditional rental paymentsRiser
continued to pay operating co$ts the premises, such asuranceandutilities, reasoning that “it
was best to be conservative to prevent casualty to our building should something happsa |
shutting off the utilities would have terminated the alarm system, it would have tewninatire

suppression system, and we wanted to be conservative because the landlord, agairs poassivere

and there was this period of time where, you know, it Wwadear who was managy the property,
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is it the receiver, lender, et cetera, and nobody was taking responsdilibefutilities.” (Doc. No.
46-4 at 58:8-59:2.)

After filing a foreclosure action against Landlord, Gré&st eventually receivedn
assignment offandlord’s breach atfhe Lease action by court order on October 27, 2017. (Doc.
46-23.)

b. Procedural History

On June 11, 2018, Grewlest filed suit in this Court against Riser for breach of the Lej
and againskKoninklijke Ahold N.V. (“Ahold”) for breach of a guaranty related to the Lease. (Dd
No. 1.) Subsequently, Gredest dismissed Aholfitom the action and filed an Amended Complaif
against Riser, setting forth a singl@use of actioffor breach of contract based on Riser’s alleged
improper early termation of the Lease. (Doc. Nos. 27, 33.)

Riser and GredaiVest filed Motions for Summary Judgment on July 29, 2019 and August
2019, respectively. (Doc. Nos. 44, 49.) Both Motions have been fully briefed and arerrig
consideration. (Doc. Nos. 45, 50, 55, 57, 58, 60.)

[I.  Standard of Review

Summary judgment is proper “if the movant shows that there is no genuine dispute as
material fact and the movant is entitled to judgment as a matter of law.” Fed..R.G&a).“A
dispute is ‘genuine’ only if based on evidence upon which a reasonable jury could retufictarve
favor of the normoving party.” Henderson v. Walled Lake Consol. $di69 F.3d 479, 487 (6th Cir.
2006). “Thus, ‘the mere existence of a scintilla of evidence in supptiré plaintiff's position will
be insufficient; there must be evidence on which the jury could reasonablyfititef plaintiff’”

Cox v. Kentucky Dep’'t of Trans3 F.3d 146, 30 (6th Cir. 1995)(quotingAnderson v. Liberty
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Lobby, Inc, 477 U.S. 242252 (1986)).A fact is “material” only “if its resolution might affect the
outcome of the suit under the governing substantive l&enderson469 F.3dat 487.

At the summary judgment stag§a] court should view the facts and draw all reasonal
inferences in favor of the nemoving party.” Pittman v. Experian Info. Solutions, In€01 F.3d
619, 628 (6th Cir. 2018)n addition, “the moving party bears the initial burden of showingtkieaie
is no genuine dispute of material factAsk Chems., LP v. Compittackages, In¢.593 F. Appx
506 508 (6th Cir. 2014). The moving party may satisfy this initial burden by “identifying {benss
of the record which demonstrate the absence of any genuine issue of matefialLfiadsey v.
Whirlpool Corp, 295 F.App’x 758, 764(6th Cir.2008) “[I]f the moving party seeks summary
judgment on an issue for which it does not bear the burden of proof at trial,” the moving @grt
also “meet itsinitial burden by showing that ‘there is an absence of evidence to suppor
nonmoving partys case” Id. (quotingCelotex Corp. v. Catretd77 U.S. 317, 325 (1986)). Onc:¢
the moving party satisfies its burden, “the burden shifts tadhenoving party who must then point
to evidence that demonstrates that there is a genuine dispute of material tizait"foAsk Chems.
593 F. App’xat 50809. “[T]he nonmoving party may not simply rely on its pleading, but m
‘produce evidence theesults in a conflict of material fact to be solved by a juriMISC Berhad v.
Advanced Polymer Coatings, In&01 F. Supp. 3d 731, 736 (N.D. Ohio 2015) (quoGog, 53 F.3d
at 150).
[1I. Analysis

Generally, in Ohio, to prove a breach of contract claptaintiff must demonstrate that: “(1)

a contract existed, (2) the plaintiff fulfilled his obligations, (3) the defenéaled to fulfill his
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obligations, and (4) damages resulted from this failuBetond Calvary Church of God in Christ V.

ChometNo. 07CA009186, 2008 WL 834434, at *2 (Ohio Ct. App. 9th Dist. Mar. 31, 2008).

“Under Ohio law, the interpretation of written contract terms, including tterm@eation of
whether those terms are ambiguous, is a matter of law for initial determinatiendmutih” Savedoff
v. Access Grp., Inc524 F.3d 754, 7(6th Cir. 2008). It is the role of the court to discern the intg
of the parties, which is “presumed to reside in the language they choose to use inebaieagl
Id. (quotingGraham v. Drydock Coal Co76 Ohio St.3d 31,1313 (1996)) “The Court must look to
the plain language of the contraend only go beyond the plain language of the agreemen
determine the rights and obligations of the parties if it is ambigudigihk Communications, Inc.
v. Owl Wireless, LLCNo. 3:10 CV 22962011 WL 4376123, at *2 (N.D. Ohio Sept. 20, 2011
(internal citations omitted). “Contractual language is ambiguous ‘only vifsemeeaning cannot be
determined from the four corners of the agreement or where the language isitdescepto or
more reasonable interpretationsSavedoff524 F.3d at 763 (quotingovington v. Lucia784 N.E.2d
186, 190 (Ohio Ct. App. 10th DisR003)) “If a contract is clear and unambiguoulen its
interpretation is a matter of law and there is no issue of fact to be determidBthihco Enterprises
v. Soprema Roofing and Waterproofing, Indo. 1:13-€v—2831,2016 WL 6600423, at *4 (N.D.
Ohio Nov. 8, 2016) (quotinbpland Refuse Transfer Co. v. Brownikerris Indus. of Ohip15 Ohio
St.3d 321, 322 (1984)).

This case centers on the interpretation of an early termination clause setdeednd whether|

Riser had the right to terminate the Lease after the demolition of the Dailgihg. GreatWest

4 The Court applies Ohio law, as the parties do not dispute that the Leaserisegovy Ohio lawSee, e.gSavedoff v.
Access Grp., Inc524 F.3d 754762 (6th Cir.2008)
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asserts thathe conditions for early termination enumerated in Section 15.6 of the Leasaater
satisfied, and Riser’s termination and failure to continue paying rent undeedise las therefore|
improper. SeeDoc. No. 50.) Conversely, Riser contends it hadritjiet to terminate the Lease
under Section 15.6 and timely exercised that rigeeDoc. No. 45

Section 15.6 provides, in relevant part, the following:

Notwithstanding anything to the contrary in this Lease contained, if Terganting

or the Shopping Center buildings are damaged or destroyed (a) during the last three

(3) years of the then existent term of this Lease to an extent equal &stathiety

percent (30%) of their replacement cost during the third last year . . . then either

Landlard or Tenant may terminate this Lease as of the date of the occurrence of such

damage or destruction by notice to the other party within sixty (60) daystladter

occurrence of such damage or destruction . . . .
(Doc. No. 461 at36.) Under this provisig Riser was entitled to terminate the leagé)ithe Target
building was part of the “Shopping Center” as defined in the Lease; (2) Landierd@lition of the
Targetbuilding “damaged or destroyed” a Shopping Center building; (3jldiheage or destrtion
occurred within the last three years of the Lease; (4)Jdhege or destruction satisfied the 30 percq
threshold and (5) Riser’s notice of termination wpsovided within60 days of the damage or
destruction.The parties do not dispute that any damage or destruction of the Target buildimgabc
within the last thregearsof the Lease, as the lightning strikes occurred in May 2015, the demol

occurred in July 2015, and the Lease expired on March 31, 28&8Dd¢c. Ncs. 46-8, 46-27.)The

Court analyzes each of the other issues below.

5 GreatWest assertthat Riser'scontention that it properly terminated the Lease darin affirmative defense. (Doc
No. 57 at 78.) Riser contends its right to terminate the Lease early shows that Riset reach the Lease in the firs
place, but that even if Riser’s termination is considered an affirendéifense, it has exceeded its burden of proof. (D

No. 58 at 1.) The Court agrees with Riser that it is entitled to summary @mdgegardless of whether its termination

of the Lease is considered an affirmative defense.
9
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a. Whether the TargetBuilding Was a “Shopping Center” Building

The early termination provision in Section 15.6 is triggered only “if Tenant’s Builditigeo
Shopping Center buildings are damaged or destrbyddoc. No. 461 at 36.) The building leased
by Risemwas not damaged at all by either the lightning strikes or the demolition of thet Bargling.
As suchthe Court must determinehether the Target building was part of the Shopping Center|
that term is defined in the Lease. Riser argues that the plain language eaieeulnambiguously
defines theShopping Center to include the Target buildamgl that this is confirmed by Ldiord’'s
course of dealing and Gredtest’'s own admissions. (Doc. No. 45 atll2) In contrast, Gredt/est
contends that missing exhibits from the Lease create an ambiguity in the alefriitthe Shopping
Center,and testimony from Landlord’s represaiite, George Goudreau, Jt'Goudreau”) should

thus be considered. (Doc. NDat 1012) GreatWest assert&oudreau’destimony demonstrates

that the Targebuilding was not part of the Shopping Centetd.)( The Court concludes that the

Lease unabiguously definethe Shopping Center to include the Target building.

The Leaseprovides that “[tlhe Land and the buildings and improvements now or here
located on the Land are known as the Meadowbrook Market Square Il Shopping Cente
‘ShoppingCenter’).” (Doc. No. 46l at 1.) Thus, under the Leatiee Shopping Center is defined

as “[tlhe Land and the buildings and improvements now or hereafter located on the Ldndlh (

turn, the Leaséefinesthe Land as “a parcel of land located atdRside and Northfield Roads, a$

shown on the Site Plan, described on the attached Exhib{td)” Lease Exhibit B, which isbeleal
“Legal Description of Shopping Centepfovides a meteand bounds description of propertfid.

at Ex. B.) Riser’s expert, Daniel Neff'Neff”) , translated this description onto a survey that sho
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that the Targebuilding wadocated within the aregefined by Exhibit B. (Doc. No. 48.)°® As such
the Taget building that was demolisheghs located on the Landnd the Shopping Center include
“[tlhe Land and the buildings and improvements now or hereafter located on the I(Bxad.”No.
46-1 at 1.) As a result, the Lease unambiguously provides thdiatiget building was part of the
Shopping Center.

Other povisionsof the Leaseconfirm this conclusion.The Lease provides thdtandlord
intends to develop the Shopping Center in three (3) separate phases which argebspesignated
as (a) the ‘Pase | Shopping Center Development Area’ (including ‘Proposed Future Out éat
East’ and sometimes hereinafter referred to as ‘Phase I', (b) thee'Rhd&roposed Future
Development Area’ and sometimes hereinafter referred to as ‘Phase II' arfte (Bhese Il
Proposed Future Out Lot Development Area’ and sometimes hereinaftezadteas ‘Phase IlI' and
which are respectively identified as such on the Site Pldah.) The Site Plan referred to is identifieq
by the Lease as Exhibit A.ld() Attached to the Lease as Exhibits AJLAA-2, A-3 and A4 are
legal descriptionsf property Exhibit A provides the same legal property description as Exhibit
(Id. at Exs. A, B.) Exhibits A1, A-2, and A3 are labeled Phase I, Phase Il, and Phase
respectively. If. at Exs. Al, A-2, A-3.) Neff also translated thedegal descriptionsand the
translation bowsthat the Targebuilding was located in Phase, Mhich isa sectionof the larger

area defined in both Exhibits A and BDoc. No.46-2.) Thus, the Site Plan or Exhibit A alsq

6 GreatWest contends that Riser’s reliance on Neff's expert report to intéhgréiease is an admission that the Lea
contains an ambiguity as to the definition of the Shopping Center. (Do&7Nat.1011.) The Court disagrees. Neff
simply translated a legal property description contained in the Lease onth sutary. Riser deenot rely on Neff's
report to interpret the meaning of the language of the Lease in a wayotlidtindicate an ambiguity exists. Nor doe
GreatWest contend that Neff's translation is inaccurate.
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unambiguously reveathat the Target building was part of the three phases in which the Lang
“intend[ed] to develop the Shopping CenteDoc. No. 46-1 at 1)

Despite the unambiguous languadé¢he Lease, Gredlest argues thalhere is an ambiguity
with respect to the definition of the Shopping Centause the Lease is missing exhibiBoc.
No. 50 at 1612; Doc. No. 57 at 222.) The Lease provides that “[tjhe Shopping Center is sloowr
the Site Plan and on the survey dated August 6, 1992 attached as ExihibitiBc. No. 461 at 1.)
However, there is no Exhibit B-to the Lease. Gre#lYest also asserts that the Site Plan, defined
Exhibit A by the Lease, was never attachedhéoltease. (Doc. No. 50 at 11.) The Lease does con
an Exhibit A, as described above, but Gié&st appears to be referring to a visual depiction, ng
legal description of the property, that should have been attacHg&eleD¢c. No. 501 at 74.)
Regardless, the fact that these exhibits may be missing does not create an gnnbilgeit easeas
the definitions and legal descriptions of property that are present withirettse lunambiguously
demonstrate that the Target building was part of the Shopping Center.

GreatWest also points to @udreats testimony in which he indicates that the intent of th
parties was not to include the property on which the Target was located as part bbppené
Center. (Doc. No. 5Q at 1013.) Howeverthis is insufficient to create an ambiguity in otherwis
unambiguougontractual language, especially given tBaudreau admitted that he had nothing
do with signing the Lease and did not know the intent of the parties at the time. N@db91 at
17:17, 18:5-19:11.) Moreover, “[ulnder Ohio law, the parol evidence rule excludes fi

consideration evidence as to other oral promises or discussions occurring pri@mnieomoraneous

7 Because the Court finds the language of the Lease tenhmbiguous, it need naly onthe additional evidence
submitted by Riseregarding Landlord’s course of dealing ahd admissions b§reatWest's representativ§SeeDoc.
No. 45 at 1213.)
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with a written contract which attempt to vary or contradict terms of théewrtontract.” Columbia
Gas Transmission Corp. v. OgEl F. Supp. 2d 866, 871 (S.D. Ohio 1997).

Accordingly, the Court finds that the Target building was part of the Shopping Cents
defined by the Lease

b. Whether Great-West's Razingof the Target Building “Damaged or Destroyed”
a Shopping Center Building

Next, the Court must determine whetHeandlord’s demolition of the Targdiuilding
“damaged or destroyed” a Shopping Center buildgisghose terms are used in Section 15.6. Ri
argues that the demolition of a building falls within the plain meaning of destructide, Giaat
West asserts that reading the Lease as a whole, it is clear that damage or destfecti®o
unintentimal casualties. (Doc. No. 45 at-18; Doc. No. 50 at4-19.§ The Court agrees with Risel
that the demolition othe Targetbuilding qualifies as the destruction of a Shopping Center buildi
under the Lease.

According to the Supreme Court of Ohio, “common words appearing in a written instru
are to be given their plain and ordinary meaning unless manifest absusdilig & unless some
other meaning is clearly intended from the face or overall contents of themest.” Alexander v.
Buckeye Pipé&ine Co, 53 Ohio St.2d 241, 2456 (1978) “To ascertain the common meanings ¢
terms or phrases not defined in the language of contracts, Ohio courts routinely tutionariks”

Textileather Corp. v. GenCorp In697 F.3d 378382(6th Cir.2012) At the same time, “[a] writing,

81n support of its interpretation, Riser also cites a report by its expentewwrshedlin, concluding that the demolition o
the Target building was destruction under the Lease. (Doc. No. 45 &rkeajWest attacks this evidence as an improp
legal conclusion by an expert. (Doc. No. 57 atl3 Becauséhe Court finds the language of the Lease unambigug
with respect to the meaning of damage or destruction in Sectioni&®otirt need not consider this evidence or wheth
it is an appropriate conclusion for an expert.
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or writings executed as part of the same transaction, will be read as a whdlee artdnt of each
part will be gathered from a consideration of the whold.”(quotingFoster Wheeler Enviresponse
Inc. v. Franklin Cty. Convention Facilities Aut?8 Ohio St.3d 353361 (1997)). Indeed, “when
possible, a cours construction of @ontract should attempt to harmonize all the provisions of
document rather than to produce conflict in tHelrove v. Beck Energy @m, No. 14 NO 4152015
WL 1453338, at *3 (Ohio Ct. App. 7th Dist. Mar. 31, 2015).
In this case, Section 15appliesonly if the Target was “damaged or destroye(SeeDoc.

No. 461 at 36.) Those terms are not defined within the Lease. As such, they must be give
plain and ordinary meaning unless manifest absurdity results or unless some attiagnseclearly
intended from the face of theease. The plain meaning ofdestroy cleaty includesthe demolition
or razing of a building.See, e.q.Oxford English Dictionary Second Edition (1989) (“To pull dow

or undo (that which has been built); to demolish, raze to the grpuMierriam-Webster (2020) (o

ruin the structure, organic existence, or conditidh);a€ambridge Dictionary (2020) (“to damage

something so badly that it cannot be tsedndeed, wne of the definitions cited by the partieq
excludeintentional acts of destructiorkurther although interpreting a statute ieatl of a contract,
at least one Ohio court hagatedthe term “destroyedas includingheintentional demolition of a
building. Spangel v. Ohio Contracting CdNo. 73 C. A. 261973 Ohio App. LEXIS 1947, at *3
(Ohio Ct. App. 7th Dist. Sept. 26, 197@)olding lessee was not liable for rent afhird party

demolished théeasedbuilding because of a statute providing that a “lessee of a building wh
without fault or neglect on his part, @estroyedor so injured as to be unfit for occupancy, is n

liable to pay rent”) (emphasis addedAs such, the Courfinds that the demolition of the Target

building falls within the plain meaning tiie phrasédamaged or destroyed” as used in Section 15.
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Great-West’s arguments that thigain meaning should not be applied based on a reading of
the Lease as a whole are unavailifkgrst, GreatWest cites to Section 15.1, which contains the first
mention of damage or destruction in the Lease and provides:

If all or any part of the Shopping Center buildings (other than Tenant’s Building) or

the Common Areas idamaged or destroyed by fire or other causandlord shall

commence promptly, and with reasonable dispatch continue, to restore same to
substantially thesame condition as existed immediately precedingddmaage or
destruction provided, however, Landlord may raise [sic] any damaged building and
elect not to rebuild same.
(Doc. No. 461 at34 (emphasis added) GreatWestargues thabecause the first emtion of damage
or destruction is limited to that caused “by fire or other cause,” and latee satme paragraph the
phrase is shortened to just “damage or destruction,” the two phrases lbanmetpreted tdave
different meanings(Doc. No. 50 at6-17.) According to GreaWWest,the use of the phraSgéamage
or destruction’in the restof Article 15—whether used in conjunction with the phrase “fire or other
cause” or by itsel-shouldthereforebe construed as being limited to damage or destructiosed
by unintentional accidentsld(; see alsdoc. No. 57 at 13.)

This argument is misguided. Within Section 15.1, the shortened phrase “damage ol
destruction” is simply referring to the damage or destructionSkation 15.1specified must be
caused by fire or other causethe first clause of the sectiomAs such, there is no inconsistencly
within Section 15.1. The same is true for Sections 15.2 to 15k Section 15.1eachof these
sectiors specificallyrequirean unntentionalcasualty or incorporate the¢quiremenfrom another
section. For exampleSection 15.2lescribes certainghts and responsibilities of the partieden
the“Tenant’s building is damaged or destroyed by fire or other ca(Bec¢. No. 461 at 34.) Later

in Section 15.2, the phrase “damage or destruction” is used by itself, agafarence to what was

specificallyrequired to beaused by fire or other cause in the opening clause of the sg&emid).
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Similarly, Section 15.5 addresses what happens to rent if “Tenant’s Building is damagedoyedes
in whole or in part by fire or other ase, and if tis Lease is not terminadg’ and then continugeto
refer to “such damage or destruction” throughout the rest of the sedtoat 36.)

But Section 15.6 is different, as it specifically omits the phrase “by fire @r atuse” in its
opening sentence: “Notwithstanding anything to the contrary in this Leaseneohtd Tenant’s
Building or the Shopping Center buildings al@magedor destroyeda) during the last three (3)
years of the then existent term of this Lease” (Id. (emphasis added)Jhis is significant because|
the parties to the Lease clearly knew how to require an unintentional casueitijeasced by their
use of the phrase “by fire or other cause” in other sectiotieehfase. The omission of that phras
in Section 15.6 demotrates that Section 15.6 is not limited to unintentional casualSeg. e.g,
Nour v. ShawamNos. 13AR-1070, 13AR1076,2014 WL 3058296, at £3 (Ohio Ct. App. 10th Dist.
July 8, 2014).In fact, rowhere in Section 15.6 is there a requirenfentn urintentionalcasualty
and Section 15.6 does not incorporate other sections that refiamage odestruction due tora
unintentionalcasualtyby use of the phrase “by fire or other cauis@hus, the Court finds Great
West’s first argument unpersuasive.

Next, GreatWestargues that if “destructionthcludedthe intentional razing of a building,
Landlord’s option in Section 15.1 toa[ze] any damaged building and elect not to rebuild san
would be meaningless. (Doc. No. 50 at 18.) The Court disageses f destructions interpreted
to includethe intentional razing of a buildingandlordstill hada very realoptionto demolish the
building pursuant td&Section 15.1 for the entirety of the Leasko illustrate if the Targetouilding
was damaged at any polmtfore Section 15.6ame into effec(i.e.,beforethe last three years of theg

Lease) Landlord could have demolished the Targeaitding without triggeringRiser’s termination

16

e



rights. (Doc. No. 461 at 34, 36.) Aer the term othe Lease entered its final three yeaemdlord
could still raze the Target building pursuantSection 15.1. However, doing so would potential
give Riser theptionto terminateghe Leasainder Section 15.6(ld.) Landlord’s option to raze the
building under Section 15.1 is clearly not surplusage under this interpretation.

Moreover,the plain language of Section 15.6 aid#s any permission provided in Sectior
15.1 that could be viewed as contradicting the terms of Section Tbeopening clae of Section
15.6 provides: Notwithstanding anything to the contrary in this Lease containfedenant’s
Building or the Shopping Center buildings are damaged or destrayed (Id. at 36 (emphasis
added).) Ohio courts have defined “notwithstagtiito mean“without prevention or obstruction
from or by; in spite of.” E.g, Agostinelli v. DeBartolo Realty CorpgNo. 97 CA 2271999 WL
669518 at *5 (Ohio Ct. App.7th Dist. Aug. 18, 1999). Accordingly, the application of Section 11
of the Lease is not limited or constrained by the permissioned destructionionSéci. Nor does
the notwithstanding language in Section 1&8pply solely to negate an alleged discrepancy w
Section 15.4, as Gre#lYest contends. (Doc. No. 60 aB3)) The plain language of Section 15.6
provides that the rights are “[n]otwithstanding anything to the contrary irLéaise contain€d—
unambiguously referring to the entire Leas@&dditionally, the Court sees no discrepancy (@
contradiction between Sections 15.4 and 1&as®othsections simplyrovidethe right to terminate
the Leasen certaincircumstances(SeeDoc. No. 46-1 at 35-36.)

Finally, GreatWest contends that Riser’s interpretation of Section 15.6 would lead to ak
results. First,GreatWest argues Riser’s interpretation would mean that Landlord’s intentio
renovation of the Shopping Center could be construed as damage or destruction and thereforg

Risers early termination rights. (Doc. No. 50 at 18.) But as Riser correctly pmimtd andlord
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could still renovate any portion of the Shopping Cewntignout triggering the terminatioprovision
up until the final three years of the Lease. In addition, in the final threg gktire Lease, it is not
an absurd outcome to trigger early termination rights if over 30 percent of the i&h&moiter is
being renovated such that it could be considered daimaigeestroyed. Indeedhe ability b
terminate the Lease at that point provideal protection, as dramaticallyrenovated Shopping
Center might affect a tenangspenses, such as carrying costs, taxes, insyramgeitilities.

Second, GreaiVest assertghat if “damaged” and “razed” lth synonymous meanings
Landlord would be obligated to purchase arrigh policy of property insurance pursuantection
16.1 of the Lease, which under Ohio law would be void since the intentional act of razing
insurable. (Doc. No. 50 at 18.However, Section 16.1 of the Lease requires “the broadest stan
‘all risk’ policy of property insurance . againstdamage by fire and those risks included in the s
called‘extended coveragevandalism, malicious mischief, sprinkler leakage, collapse” (Doc.
No. 461 at37 (emphasis added)Thus, the use of “damage” in Section 16.1 is specifically limit
in a way that would exclude intentional demolition.

Third, GreatWest contends thét“razing” is synonymous with “destroyed” talestrudion,”
then Section 15.2(a) would not make sense. (Doc. No. 60 at 5.) However, it does not appg
“razing” is synonymous withdestroyed” or “destruction” as tiseterms areused in Section 15.2(a)
because Section 15.2(a) applies only when the tanauilding is ‘damaged or destroyed by fire o
other causg thereby excluding intentional razing. (Doc. No. 46-1 at 34.)

Finally, GreatWest asserts Riser’s interpretation would allow Landlord to unilatenadbte
a destruction by razing a building in order to terminate the Le@3ec. No. 60 at 5.) But the

Lease provides for this type of scenariottes Tenant hashe ability to exercise extension period
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available as of the date of the damage or destrugti@iser in facthadthe option to exercise five
successive fivgear extensions under the Lease if Landlord had exercised its termingttitsn ($ee
Doc. No. 461 at4.)

Accordingly, the Court find¢hat Landlord’s demolition of the Target building “damaged
destroyed” a Shopping Center building as provided for in Section 15.6.

c. Whether the 30 Percent Threshold Was Satisfied

Section 15.6 of the Lease allowse tenant to terminate the Lease when “Shopping Center

buildings are damaged or destroyed (a) during the last three (3) years of thadtest term of this

Leaseto an extent equal to at least thirty percent (30%) of their replacement cost duringrthe

thi

last year. . . ” (Id. at 36 (emphasis added).) Riser asserts the 30 percent threshold was satisfiec

becausdoth partiesexperts agree that the reatent cost of the Targexceede®0 percenpf the
costs of replacement for ti@hopping Center. (Doc. No. 45 at-18.) GreaiWest contends the 30
percent threshold was not satisfied because the appropriate measure te dorttpareplacement
cost ofthe Shopping Center is not the replacement cost of the Target that was destrayed;dsts

of repairingthe damage from the lightnirggrikesandor the costs of the demolition. (Doc. N&x‘

at 17.) The Court finds no support for Gréest’s argurant, and thus concludes that the 30 percent

threshold in Section 15.6 hbsen satisfied.
Section 15.6 applies whehe Shopping Center buildirsgare”damaged or destroyed . to.

an extent equal to at least thirty percent (30%) of their replacemerit ¢@sic. No. 461 at 36.)

9 (SeeDoc. No. 461 at 36(“[I ]f within thirty (30) days after receipt of such notice of terminatiom Landlord, Tenant

exercises any Extension Period option available to it as of the date ofaauealyalor destruction, then this Lease shal

continue in full force and effect notwtanding the fact that a notice of termination may have been given biptdind
prior to the exercise of such option, and Landlord shall be obligated to, meaiild and restore to the extent provide
for in this Lease.”).
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Thus,the proper comparison is the replacement cost of the damaged or destroyeddGepper
buildings against the replacement cosalbbf theShopping Centebuildings. The cosincurredto
damage oto destroy the buildings is not identified as beinggvant by Section 15.6, ar@reat
West’'s contention that the cost tife demolition should be included inthe comparison to the

replacement cost of the Shopping Ceffitesls no support inthe Lease’s languagdndeed,Great

West’s interpretation would ldato absurd results, as pursuant to its interpretation, the costs of

repairingthe lightning strikes and of razing the Tarbatlding—which constitute®ver 40percent
of the entire square footage of the Shopping Centesuld amount to only 2.62 percent the
replacement cost of the Shopping Cen{&eeDoc. N0.46-28 at 56.) Nor is it appropriate teolely
consider the costs of repairitige damage caused by the lightning strikeshe comparisonas
Landlord subsequently demolished the entire Target building, which was steictien that

triggered the application of Section 15.6, as discussed above.

Accordingly, undefSection 15.6, the Court must determine whether the cost of replacing the

Target buildingwas more than 30 percent of replacihg entire Shopping Center. Riser’s expert,

Arne Goldman(“Goldman”), used two common estimation methods, and found theafTarget
building's replacement cost exceeded 40 percent of the replacement cost of the Shopping
under both methods. (Doc. Nd6-29 at 44) GreatWest's expertLyn Godsey(*Godsey”), used
only one cost estimation method, lbame to the exact same estimatéh respect tohe replacement
cost of the Targdbuilding and the replacement cost of the Shopping Cexggsoldman did when
using the same methodSdeDoc. No. 4628 at 5) As a result, there is no factual dispute that

Targetbuildings replacement cost exceeded 30 percent of the replacement cost for the Shq
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Center. Under the proper applicatioof Section 15.6, the Court thus finds that the 30 percent

threshold required to trigger Riser’s early termination rights was sdtisfie
d. Whether Riser’s Notice of Termination Was Timely

The final condition that must have been satisfied in diateRiser'searly termination of the
Lease to have been proper is timely notice to Landlord. Riser contends it providgdnitiee
within 60 days of the demolition. (Doc. No. 45 at2®@) ConverselyGreatWest asserts that Rise
failed to provide notice of its termination within 60 days of the lightning strikedthe noticewas
thus untimely. (Doc. No. 50 at 10.) The Court finds that Riser’s notice was timely.

Section 15.6 provides that either party may terminate the Lease “by noticeotbeéhg@arty
within sixty (60) days after the occurrence of such damage or destruction.” (Doc.-Nat 86.)
While the parties do not dispute that the lightning damaged the Target buildingigtesirg
destruction in this case was the demolition of the Target building. As such, to gimetlenotice,
Riser must have alerted Landlartlits termination of the Lease within 60 days of the demolitig

GreatWest has not argued that Riser’s termination would be untimely if measured from

n.

the

demolition. IndeedGreatWest admits that the demolition was not completed until the end of July

2015. (Doc. No. 50 at 2.) It is also undisputed that Riser provided notice of its termination pf the

lease on September 16, 2015. (Doc. Ne12§ Consequently, Riser providedtice within 60 days
of the demolition, and its notice was therefore timely under Section 15.6.

Accordingly, the Court has determined that there are no genuine issuateaahfact with

regard to whether all of the conditions necessary for Riser to properinéte the Lease pursuant
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to Section 15.6 have been satisftéRisers termination of the Lease September 201%as proper,
and it did not breach the Ledsgrefusing to pay rent aftéis termination
IV.  Conclusion

For the reasons sé&rth above Riser's Motion for Summary Judgment (Doc. No. 44)
GRANTED, and GreaWest's Motion for Summary Judgment (Doc. No. 49) is DENIED.

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: March31, 2020 U. S. DISTRICT JUDGE

0 The Court notes that Gredest has also asserted generally that Riser’s continued payment ahaesand utilities
is inconsistent with its contention that it had properly terminatetlense. (Doc. No. 50 at8) The Court find this
fact inconsequential in light ahe unambiguous language of the Lease and Riser’s indication thatiitued paying
such costs merely as a precaution.
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