Chapman v. Co

mmissioner of Social Security

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
Beverly Chapman, Case N0.1:18cv1616

Plaintiff,
-VS- JUDGE PAMELA A. BARKER

Magistrate Judge James R. Knepp
Andrew Saul,
Commissioner of Social
Security! MEMORANDUM OPINION AND
ORDER
Defendans.

This matter is before the Court on the Objectionlairfiff Beverly Chapmai(’ Plaintiff” or
“Chapmai) to the Report and Recommendation of Magistrate Judge James R. iugpging
Plaintiff's request for judicial review ofDefendant Commissioner of the Social Securi
Administration's (Defendant” or “Commissioner”) denial of her application@isability Insurance
Benefits (“DIB”) under Title llof the Social Security Act(Doc. No.21.)

For the reasons thdllow, the Report & Recommendation (“R&R”) is ADOPTED IN PAR
and REJECTED IN PART, as follows. The Court declines to attegpR&R insofar as it deems
waived Plaintiff's argument that tHFC was not supported by substantial evidence betaeigd_J

failed to accommodate the opinions of Drs. Flowers and Hill that Plaintiff had a linfitigg &0

perform multistep tasks. In all other respects, the R&R is adopted.

! Andrew Saul is now the Commissioner of Social Security and isratically substituted as a party pursuant to Fed.
Civ. P. 25(d).
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Background

In May 2015 Plaintiff filed her application for DIB, alleging a disability onset datéuby 3,
2012.(Doc. No.12 (Transcript [“Tr.”] ) at15.) The applications were denied initially and upo
reconsideraon, and Plaintiff requested a hearing before an administrative law (Udig&’). (1d.)
On May 17, 2017 the ALJ conducted a hearing at which Plaintiff was represented by counse
testified. (d.) A vocational expert (“VE”) also testifiedld.) On October 4, 2017, the ALJ found
Plaintiff was not disabledT¢. 15-3Q) The Appeals Council declined to review the ALJ's decisig
and the ALJ's decision became the Commissioner's final decision. Plaiek jgelicial review
pursuant to 42 U.S.C. 88 405(g) and 1383(c). (Doc. No. 1.)

The case was referred to thmgistrateJudge pursuant to 28 U.S.C. § 636 and Local R
72.2(b)(1) for aReport andRecommendation. The R & R concludes that the ALJ’'s decision
supported by substantial evitdee and recommends that the decisionafi@med (Doc. No.?20.)
Plaintiff filed anObjection to the R & R, to which the Commissionesponded(Doc. Nas. 21, 22)

Plaintiff raisesone djectionto the R & R i.e.,that the Magistrate Judge errediimding that
Plaintiff waived her argument with respect to the ALJ’s assessment of theahr@uinions of state
agency psychological consultants Drs. Flowers and Hill. (Doc. No. 21.) Thel@surbnducted a
de novaeview of the issues raised in Plaifisi Objections.

Il. Analysis

A. Standard of Review

Under 28 U.S.C. § 636(b)(1), “[a] judge of the court shall maie aovodetermination of
those portions of the report or specified proposed findings or recommendations to whidbrolgeq

made.” 28U.S.C. § 636(b)(1)(C)see Powell v. United State87 F.3d 1499 (Table), 1994 WL
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532926 at *1 (6th Cir. Sept. 30, 1994) (“Any report and recommendation by a magistraténatdge t
is dispositive of a claim or defense of a party shall be subjelnovoreview by the district court
in light of specific objections filed by any party.”) (citations omittédky, v. Kelly, 2015 WL 5316216
at *2 (N.D. Ohio Sept. 11, 2015) (citiiRpwell, 1994 WL 532926 at *1)See alsd-ed. R. Civ. P.
72(b)(3).“A judge d the court may accept, reject, or modify, in whole or in part, the findingg or
recommendations made by the magistrate jtidg8.U.S.C. 8636(b)(1).

Under the Social Security Act, a disability renders the claimant unable tgesingaubstantial
gainful activity because of a medically determinable physical or mental impairment thasoénm
death or that can last at least twelve months. 42 U.S.C. § 423(d)(1)(A); 20 C.F.R. § 404.1505(a
The impairment must prevent the claimant from doing the elaii® previous work, as well as any
other work which exists in significant numbers in the region where the individual liveseveral
regions of the country. 42 U.S.C. § 423(d)(2)(A). Consideration of disability clallow$ a five-

step review progss? 20 C.F.R. § 404.1520.

2Under this five step review, the claimant must first demoresthatt she is not currently engaged in “substantiaifgiai
activity” at the time of the disability application. 20 C.F.R. 8§ 404.1528()416.920(b). Second, the claimant must
show that she suffers from a “severe impairment” in order toawaa finding of disability. 20 C.F.R. §8§ 404.1520(c
and 416.92@). A “severe impairment” is one that “significantly limits . . . phgsior mental ability to do basic work
activities.” Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 1990). Third, if the claimant is not performingasuiasdt
gainful activity, has asevere impairment that is expected to last for at least twelvéhmoand the impairment, or
combination of impairments, meets or medically equals a requatingliunder 20 CFR Part 404, Subpart P, Appendix
1, the claimant is presumed to be disabled regardless of age, educatiok expesienceSee20 C.F.R. 88 404.1520(d)
and 416.920(d). Before considering step four, the ALJ must detethe claimant’s residual functional capacity; i.e
the claimant’s ability to do physical and mental work activibesa sustained basis despite limitations from his/her
impairments. 20 C.F.R. 8§ 404.1520(e) and 416.930(e). At the fourth step ciimant’s impairment or combination,
of impairments does not prevent her from doing her past relevant theriglamant is not disabled. 20 C.F.R. 8§
404.1520(e)f) and 416.920(eff). For the fifth and final step, even if the claimant’s impairmergsdprevent her from
doing her past relevant work, if other work exists in the national ecotttahyhe claimant can derm, the claimant is
not disabled. 20 C.F.R. 88§ 404.1520(g), 404.1560(c), and 416.93e@hbbot 905 F.2d at 923.
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The Court's review of the Commissioner's decision to deny benefits is limitetetonching
whether the ALJ applied the correct legal standards and whether the findinggppoeted by
substantial evidence. 42 U.S.C. 8§ 405{§ubstantial evidence is ‘more than a scintilla of evidence
but less than a preponderance; it is such relevant evidence as a reasonable miadcepghds
adequate to support a conclusiomMtGlothin v. Comm'r of Soc. Se299 Fed. Appx. 516, 521t(6
Cir. 2008) (quotindgrogers v. Comm'r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007) (internal citatign
omitted)).

If substantial evidence supports the Commissioner's finding that the claimantisabled,
that finding must be affirmed even if the reviewing court would decide the mdtezedtly. Cutlip
v. Sec'y of Health & Human Sery25 F.3d 284, 286 (6th Cir. 1994) (citation omitted)reviewing

court is not permitted to resolve conflicts in evidence or to decide questions oflityedaiss v.

McMahon 499 F.3d 506, 509 (6th Cir. 2007) (citation omitted). Moreover, the Commissioner's

decision must be affirmed even if substantial evidence also exists in the t@support a finding
of disability. Felisky v. Bower35 F.3d 1027, 1035 (6th Cir. 1994) (citiMgllen v. Bowen800 F.2d
535, 545 (6th Cir. 1986)).
B. Plaintiff's Objection to the R&R 3

Plaintiff's sole objection is thahe Magistrate Judge erred in finding tishewaived her
argument with respect to the ALJ’s assessmetiteomedical opinions of state agency psychologigal

consultants Drs. Flowers and Hill. (Doc. No. 2Ihe Commissioner argues the Magistrate Judge

3 The Magistrate Judge's thorough recitation of the medical and opiniceneeicheed not be repeated and is incorporated
herein.




correctly concluded that Plaintiff raised an entirely new argtifoerhe first time in her Reply Brief
ard properly refused to consider it. (Doc. No. 22.)

The record reflects the following. Plaintiff filed her opening Brief on thatslen November
6, 2018, in which she challenged the ALJ’s decision on numerous grounds. (Doc. No. 14.) 1
time, shawvas represented by attorney John Oreh, who had also represented her duringrativeini
proceedings before the ALJ. In her opening Brief, Plaintiff arguedng other thingsthat the
ALJ’'s assessment of the opinions of Drs. Flowers andisliflawed because the ALJ failed tq
consider that each of these psychologists offered a “guarded prognosis.N(Dad at 21.) Plaintiff
also argued that it was inconsistent for the ALJ to discount the opinion of anotherigrh(3r.
Misja) because it lacked specific functional limitations but give “great weight” to tineoog of Drs.
Flower and Hill who similarlydid not offer any specific functional limitationdd( at 20.) The
Commissioner filed a Brief in Opposition addressing these arguments. (Doc. No. 17.)

Attorney Matthew J. Shumibsequentlgntered an appearance on Plaintiff's behalf. (Dd
No. 16.) In February 201 ®laintiff (through Mr. Shupe) filed a Reply Brief. (Doc. No. 19.) Therei
Plaintiff arguedremand was required because, although the ALJ assigned “great weight” t
opinions of Drs. Flowers and Hill, the RFC finding does not accommodate those physipiaiosis
that she should avoid jobs requiring multi-step tasks.at 23.)

Magistrate Judge Knepp issued his R&R on July 2, 2019, recommending that trend#cis
the Commissionedenying Plaintiff's application for benefits be affirmed. (Doc. No) 2With
regard to Plaintiff's argumenhat the RFC was not supported by substantial evidence becau
failed to accommodatBrs. Flowers’ and Hill's opinions that she should avoid rratip tasks,

Magistrate Judge Knepp determined this argument wamatepand distinct from ¢harguments
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raised inPlaintiff's opening Bief. (Id. at 33.) He determined that “because Plaintiff did not rais
this specific argument to the Court initially, it was waived and cannot be raisgffirst time in a
reply bief.” (1d.) The Magistrate Judge, therefore, declined to address it.

In her Objection, Plaintiff admits that, in her opening Brief, “prior counsel [M[Qtigl not
cite to the same specific inconsistencies between the opinions of Dr. FeoveeByr. Hill and the
ALJ’'s RFC finding.” (Doc. No. 21 at 3.) However, she maintains the argumemwaisataised by
Mr. Oreh in her opening Brief was “very similar” to the argument raisedderReply Brief and, as
such, did not constitute a “separate and distinct” argument as found by the Magistige Knepp.

(Id.) PIlaintiff further notes that Mr. Oreh drafted and filed Plaintiff's openirigf®n the Merits

two weeks after finding out his cancer was inoperalite) Plaintiff notes that her new counsel, Mr.

Shupe, was appointed after Mr. Oreh closed his practice and “first had an opporturgiyetoha
case in Plaintiff's Reply Brief.” Ifl.) In light of these unique circumstances, she asks the Cou
consider Plaintiff's argument regarding tRE&C’s failure to accommodate thepinions of Drs.
Flowers and Hill that she should avoid multi-step tasks.) (

The Commissioner asserts Magistrate Judge Kpepperly concluded that Plaintiff waived
this issue by failing to raise it in her opening Brief. (Doc. No. 22.) He assdrthdhasue raised in
Plaintiff's Reply Brief is “an entirely new and different argument” antl aonere clarification or
exparsion of the arguments raised in her opening Bri&d.) (The Commissioner further maintaing
that the fact that Plaintiff changed counsel should not excuse her failureetg taise this issue,
noting that Mr. Oreh raised “numerous other diverse and developed arguments in the lopeiing
.. but opted not to raise the new argument she would like this Court to consider preddnty 2 (

3.)
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As an initial matter, the Court agrees with the Magistrate Judge that the speoiifirst
raised in Raintiff's Reply Brief (i.e., that the RFC lacks the support of substantial evidence bec
it failed to accommodateertainopinionsof Drs. Flowers and Hi)lis separate and distinct from the
issues raised in Plaintiff's opening Brief regarding those psychologjgtsons. While it is true that
both argumentgenerallyinvolve the ALJ’s evaluation ddr. Flowers’ and Hill’'sopinions, the Court
finds they clearly raise distinct issues. Indeed, resolving the issue tfertieeRFC is supported
by subsantial evidence because it failed docommodate thepinion that Plaintiff should avoid
multi-step tasksentails an entirely different analysis from resolving whether the e&teld in his
evaluation of these psychologists’ opinions that Plaintiff haguarded prognosis Accordingly,
the Court rejects Plaintiff’'s argument that the newly raised issheriReply Brief was merely a
“clarification” of the arguments raised in her opening Brief.

The question, then, is whether the Court should congigeissue despite Plaintiff's failure
to timely raise itin her opening Brief.As the Magistrate Judge correctly notddsiwell within a

court’s discretion to decline to consider issues that are rais#tk first timein a partiestreplybrief.

See e.g.United States v. Jerkin871 F.2d 598, 601 (6th Cir. 198@fxicon, Inc. v. Safeco Ins. Col

of America, InG.436 F.3d 662, 676 (6th Cir. 20063%ee alsdVermev. Mortgage Center764 Fed.
Appx. 521, 523 (6th Cir. March 20, 2019junt v. Big Lots Stores, InQ44 F.R.D. 394, 397 (N.D.
Ohio 2007);Sundberg v. Keller Laddet89 F.Supp.2d 671, 683 (E.D. Mich. 2002).Under the
unique circumstances presentedwever, th€ourt finds justice would bebeserved bye-referring
this matter to the Magistrate Judge for consideration of the narrow issueraeegly in Plaintiff's
Reply Brief; i.e.,whether the RFC lacks the support of substantial evidence because it fail

accommodate the opinions of Drs. Flowand &lill that Plaintiff should avoid mulstep tasks.
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As noted above, at the time she filed her opening Brief, Plaingifits counse(Mr. Oreh)
was dealing with significant personal and health issues. Plaintiff's namsel, Mr. Shupe, had nd
involvement in her case until after prior counsel had already file@rief on the Merits.As such,
Plaintiff's Reply Brief constituted Mr. Shupe’s first opportunity to evalaaie brief the issues raiseq
by her appealCertainly,it would have been better practice for Mr. Shupéléca motion for leave
to raise any new issues he wished to raise on his client’s behalf. Had he done soiginat®agdge
could have evaluated the motiordandered supplemental briefing at that time, thereby allowing
Commissioner a full and fair opportunity respond.

That being saigthe Court is not inclined to punish Ms. Chapman for the errors and omiss

of hercurrent counsel, particularly where (as here) her prior counsel may have beeranddetgt

preoccuped at the time he fileRlaintiff's Brief on the Merits. Moreover, the issue identified by Mr.

Shupe imot insignificant. As noted in Plaintiff’'s Reply Brief, the ALJ assigned “great weight”
the opinions of Drs. Flowers and Hill biitenfailed to nclude limitations in the RFC relating to
their opinions that she hadianited ability to perform multistep taskgsuch as limitation to simple
routine tasksor a limit to 2 to 3 step tash$.Nor did the ALJ ask the VE regarding the effect afrsu
a limitation on Plaintiff's ability to perform various jobs.

In light of these circumstances, the Court finds judicial review of the issue naiatyd in
Plaintiff's Reply Brief is warranted. Plaintiff's counsel is cautionedydwer, that failing tdimely

raise issues in an opening brief is a waste of judicial resources and streogiyrdged. While the

4 The Court notes that state agency reviewing psychologist D&igtlardson, Ph.D., reviewed Plaintiff's medical
records and concluded she was “capable of carrying out and underst@ndhgtep tasks.” (Tr. 113.)

5 As an experienced attorney in this Court, Mr. Shupe should be wet dlat it is not appropriate to raise issues fq
the first time in a reply brief. Indeed, he has been expressly warned abquathise in at least one previous caSee
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Court will allow consideration of this issue in ligbt the specificfacts of this particular case, the
Court will not look kindly on anyuture attempts to raise issues for the first time in a reply brief.
1. Conclusion

For all of the foregoing reasons, Plaintiff's Objection (Doc. Ab) is granted. The R&R is
ADOPTED IN PART and REJECTED IN PART, as follows. The Court declim@siopt the R&R
insofar as it deems waived Plaintiff's argument that the ALJ’s RFhatasupported by substantia
evidence because the ALJ failed to accommodate the opinions of Drs. Flowernd #rat Rlaintiff
had a limited ability to perform mulsitep fisks. In all other respects, the R&R is adofted.

This matter will be regeferred to the Magistrate Judge for the limited purpose of conside
the narrow issue newly raised in Plaintiff’'s Reply Brief, identified abduee Magistrate Judge shal
order supplemental briefing from the Commissioner with respect to this issue, andt sub
Supplemental R&R limited to consideration of this sole issue.

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: August12, 2019 U. S. DISTRICT JUDGE

Horvaterv. Colvin 2013 WL 4523502 at fn 3 (N.D. Ohio Aug. 26, 2013). Were it not for the exceptionaihsitances
present hereirthe Court would likely not have considered the issue newly raisediimtifls Reply Brief.

6 By failing to raise objectionstany other aspect of the Magistrate Judge’s July 2, 2019 R&R (Doc. No. 20htte
deems such objections waived. Accordingly, Plaintiff is advisat th the event the Magistrate Judge recommen
affirmance of the ALdlecision in his Supplemental R&R, the Court will only consider objectieglasimg to the issue of

whether the RFC is supported by substantial evidence because thailkdJté accommodate the opinions of Drs.

Flowers and Hill that Plaintiff had a limited ability to perform mufiép tasks The Courtwill not, under any
circumstanceg;onsider objections relating to aotheraspect of the Magistrate Judge’s July 2, 2019 R&R.
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