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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

OLANDO ORTIZ QUINTERQ
Case No1:18cv-2597
Plaintiff,
V. MAGISTRATE JUDGE

THOMAS M. PARKER
COMMISSIONER OF
SOCIAL SECURITY,
MEMORANDUM ORDER
AND OPINION

N’ N’ N/ N N N N N N N

Defendant.

Introduction

Plaintiff, Orlando Ortiz Quintero, seeks judicial review of the final decision of the
Commissioner of Social Security, denyinig applicationgor disability insurance benefits
(“DIB™) and supplemental security incomeSSI1”) under Titles 1l and XI\of the Social Security
Act. This mater is before me pursuant4@ U.S.C. 88 405(glL383(c)(3)and the parties
consented to my jurisdiction und28 U.S.C. § 636(candFed. R. Civ. P. 73ECF Doc. 10
ECF Doc. 11 Because the Administrative Law Judg@l(J”) failed to apply proper legal
standards and reach a decision supported by substantial evidence, the Commissiaher’s fi
decision denying Quintei®applicatiors for DIB and SSI must beacatedand the case

remandedor further proceedings consistent with this memorandum of opinion and order.

Dockets.Justia.com


https://advance.lexis.com/api/document/collection/statutes-legislation/id/4YF7-GRR1-NRF4-408W-00000-01?cite=42%20USCS%20%C2%A7%20405&context=1000516
https://advance.lexis.com/api/document/collection/statutes-legislation/id/4YF7-GRR1-NRF4-408W-00000-01?cite=42%20USCS%20%C2%A7%20405&context=1000516
https://advance.lexis.com/api/document/collection/statutes-legislation/id/4YF7-GT91-NRF4-40P3-00000-00?cite=42%20USCS%20%C2%A7%201383&context=1000516
https://advance.lexis.com/api/document/collection/statutes-legislation/id/4YF7-GT91-NRF4-40P3-00000-00?cite=42%20USCS%20%C2%A7%201383&context=1000516
https://advance.lexis.com/api/document/collection/statutes-legislation/id/4YF7-GR91-NRF4-41NY-00000-00?cite=28%20USCS%20%C2%A7%20636&context=1000516
https://advance.lexis.com/api/document/collection/statutes-legislation/id/4YF7-GR91-NRF4-41NY-00000-00?cite=28%20USCS%20%C2%A7%20636&context=1000516
https://advance.lexis.com/api/document/collection/statutes-legislation/id/5GYC-25Y1-FG36-1050-00000-00?cite=USCS%20Fed%20Rules%20Civ%20Proc%20R%2073&context=1000516
https://advance.lexis.com/api/document/collection/statutes-legislation/id/5GYC-25Y1-FG36-1050-00000-00?cite=USCS%20Fed%20Rules%20Civ%20Proc%20R%2073&context=1000516
https://ecf.ohnd.uscourts.gov/doc1/14119945485
https://ecf.ohnd.uscourts.gov/doc1/14119945485
https://ecf.ohnd.uscourts.gov/doc1/14119946341
https://ecf.ohnd.uscourts.gov/doc1/14119946341
https://dockets.justia.com/docket/ohio/ohndce/1:2018cv02597/248697/
https://docs.justia.com/cases/federal/district-courts/ohio/ohndce/1:2018cv02597/248697/17/
https://dockets.justia.com/

Il. Procedural History

Quintero filed an application for DIB on January 21, 2016, and an application for SSI on
April 13, 2016. (Tr. 58, 267-280).Quintero alleged that he became disabled on December 26,
2015, due to “back problems.” (Tr. 58, 129, 144,)30rhe Social Security Administration
(“SSA”) denied Quintero’s applications initially. (Tr. 129-158). In September 201i6i€po
requested reconsideration and filed abikty report indicating that he had additional treatment
for his wrists, back, feet, depression, and sleep issues. (Tr. 203-04, 315-16). The SSA denied
Quintero’s applications upon reconsideration. (Tr. 161-188). Quintero requested an
administrativenearing. (Tr. 216-17). ALJ Eric Westley heard Quintero’s case on November 16,
2017, and denied the claims in an April 19, 2018, decision. (Tr. 52-101). On September 17,
2018, the Appeals Council denied further review, rendering the ALJ’s decision theeftison
of the Commissioner. (Tr. 1-9). On November 12, 2018, Quintero filed a complaint to seek
judicial review of the Commissioner’s decisioBCF Doc. 1
1. Evidence

A. Personal, Educational and Vocational Evidence

Quintero was born on April 1, 1979, and he was 36 years old on the alleged onset date.
(Tr. 267, 274). Quintero finished the sixth grade in Puerto Ricavasdcot able to
communicate in English. (Tr. 69, B6He never received a GED or had any vocational training.
(Tr. 86). Quintero had prior work as a mechanic, but he was not able to perform any of his past
relevant wok. (Tr. 6869).

B. Relevant Medical Evidence

On August 8, 2014, Quintero told James Misak, M.D., that he had intermittent, but

severe, back pain. (Tr. 398). On examination, Dr. Misak noted that Quintero’s spinedes te

! The administrative transcript is ECF Doc. 13
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but his gait was normal. (Tr. 398). Quintero saw Dr. Misak again on November 10, 2015, and
he received a steroid injian for his back pain. (Tr. 394).

On September 21, 2015, Quintero went to NorthCoast Rehab, LLC, for a spinal
examination after he injured his back in a car accident. (Tr. 340, 566-67). Records $hmwv tha
had a normal gait, but he said that walking was painful and he had an antalgic position on the
right. (Tr. 340, 566-67). On examination, Quintero had decreased posture in his spine, slightly
reduced range of motion, and pain on motion. (Tr. 340, 566-67). From September 23, 2015,
through November 24, 2015, Quintero saw Todd Waldron, D.C., at NorthCoast Rehab, LLC, for
22 sessions of physical therapy. (Tr. 342-60, 568-86). At his first 13 sessions, Quintero
regularly rated his pain between 5/10 and 7/10. (Tr. 342-52, 568-78). Between October 30,
2015, and November 24, 2015, Quintero regularly rated his pain between a 2/10 and 3/10. (Tr.
353-60, 579-86). Waldron noted that Quintero showed continuing improvement after each
therapy session. (Tr. 342-60, 568-86).

On October 19, 2015, Quintero told Christopher Gillespie, M.D., that he had ongoing
lower back pain, depression, anxiety, and difficulty sleeping. (Tr. 396). Onreatgoni, Dr.
Gillespie noted that Quintero had a symmetric back, no significant tendernessahnamge of
motion, and a negative straight leg raise test. (Tr. 396). Dr. Gillespieeef@uintero to
behavioral health, prescribed Zoloft for his mental symptoms, and prescribed nabumehise f
pain. (Tr. 39697).

On November 11, 2015, Eric McLoney, M.D., took x-rays of Quintero’s lower back and
found grade 1 anterolisthesis of the L5 vertebra over the S1 vertebra. (Tr. 405)LDney
also found possible bilateral L5 pars defects and no evidence of fracture braldreeght. (Tr.

405). There was also no evidence of scoliosis, and Quintero’s disk spaces Wenainteined.

(Tr. 406).



On December 1, 2015, Quintero saw Melisa Kennard, M.P.T., at NorthCoast Rehab,
LLC, for a physical therapy evaluation. (Tr. 361, 587). Quintero told Kennard that he had
intermittent pain and weakness in his back and legs, sleeping difficulties, and lioli@nce to
sitting, driving, bending, lifting, and transferring between sitting and standing 361, 587).

He rated his pain as 8/10. (Tr. 361, 587). Kennatdd that Quintero tolerated treatment well
and had decreased pain after his therapy session. (Tr. 361, 587). On December 15, 2015,
Kennard noted that Quintero walked with an antalgic gait and had “minimal” ramgetioh.

(Tr. 362, 588). On December 29, 2015, Quintero rated his pain as a 6/10 and said that he had
difficulty keeping his physical therapy appointments due to his work schedule36@[1589).
Kennard noted that Quintero was able to perform increased reps for severizlesxénproved

his gait normality, and decreased his pain. (Tr. 363, 589). On January 4, 2016, Quintero was
able to complete his full exercise program, including biking for five minutes.36#, 590).
Quintero was again able to complete his full exercise progradanuary 26, 2016, and Kennard
noted that his pain was decreased after therapy. (T1636892-93).

On February 1, 2016, Quintero told Robert McLain, M.D., that he had pain in his hips
and legs. (Tr. 410, 449). On examination, Dr. McLain noted that Quintero had spondylslisthesi
in his lower back and a herniated disk. (Tr. 410-11, 449-50). Diagnostic imaging showed
compromised L5851 height, but all other disk spaces in the lumber spine were normal. (Tr. 498);
see alsdTr. 408) (xrays on February 11, 2016). On February 12, 2016, Dr. McLain conducted
a spinal fusion surgery on Quintero. (Tr. 4142-44648). Quintero tolerated the procedure well
and was discharged in stable condition on February 13, 2016. (Tr. 420, 487).

On January 4, 2016, Quintero told Carrie Stredney, C.N.P., that he had lower back pain,
which nabumetone did not help. (Tr. 391). He said that only Percocet helped his pain, but he

had run out of pain medications. (Tr. 391). Quintero also said that he had some egligfiaf



a TENS unit for two hours. (Tr. 391). On examination, Nurse Stredney noted that Quintero’s
pelvis was symmetric, he had decreased lower back curvature, and he had “moderately
decreased” range of motion. (Tr. 392).

On April 19, 2016, Quintero @nt to the emergency department at MetroHealth Medical
Center. (Tr. 382-84). Quintero complained that he had pain in his lower back and walked with a
cane, but he denied any weakness in his legs. (Tr. 382-83). Examination recor$tshbw
Quintero had a normal gait and normal range of motion in his extremities. (Tr.R8dyrds
also statd that Quintero was “not forthcoming with [his] recent narc[otics presanjtiand he
was encouraged to get pain medication refills from his surgeon. (Tr. 384). Quiateodfered
Toradol and Mobic, but he declined and was angry that he did not get Percocet. (Tr. 384).

On April 22, 2016, Quintero told Cary Scott, M.D., that he had continued back pain, and
that walking or movement made his pain worse. (Tr. 415, 474, 477). Quintero denied any pain
in his extremities or neck. (Tr. 416, 477). On examination, Quintero had decreased range of
motion and muscle spasms in his back, positive straight leg raise, full rangeai mdtis
extremities, and a nomhgait. (Tr. 417-18, 479-80). On June 24, 2016, Quintero told Dr. Scott
that he continued to have lower back pain radiating down his legs and that he ran out of pain
medication. (Tr. 466). Quintero again denied any extremity or neck pain, anchakami
revealed that he full range of motion in his extremities and a normal gait. (Tr. 469-71)

On April 27, 2016, Quintero told Donald Eghobamien, M.D., that he was doing well after
his back surgery until his pain sharply increased to 10/10. (Tr. 422, 489). Quintero said that he
also had numbness and tingling in his leg and foot. (Tr. 422, 489). On examination,

Dr. Eghobamien noted that Quintero had normal tone, sensation, and range of motion in his
upper and lower extremities, but he had an antalgic gait. (Tr. 4283)92r.Eghobamien

noted that Quintero’s surgery was healing well and prescribed him pairersligTr. 425).



On August 22, 2016, Quintero began physical therapy. (Tr. 460, 510). Recorésl show
that Quintero reported 8/10 to 9/10 pain, difficulty sleeping, and increased pain wkergwal
more than 10 to 20 minutes. (Tr. 460, 510). On examination, Quintero had independent
ambulation with some modification. (Tr. 462, 511). Quintero did not show up for scheduled
physical therpy sessions on August 26, August 29, and September 1, 2016. (Tr. 457-59). On
August 29, 2016, Quintero said that he was “busy,” and on September 1, 2016, he said that he
was ill. (Tr. 457-58). On September 8, 2016, Quintero reported 5/10 pain and said that his home
exercise program helped with his symptoms, but he also said he needed to usepsncoti
relievers. (Tr. 455). Records indicated that Quintero had improved strength, rangeaf m
gait, and functional ability. (Tr. 456). Quintero no-showed (without explandtoh)s
scheduled physical therapy sessions on September 13, 15, 22, and 26, 2016. (Tr. 451-54). On
November 23, 2016, Quintero was discharged from physical therapy for noncompliince. (
513).

On November 11, 2016, Quintero saw Linda Kimble, C.N.S., for treatment of his
depression and anxiety. (Tr. 539-43). Quintero reported that he had crying spatisdjseas
irritable, and had difficulty sleeping. (Tr. 539). On examination, Quintero had normal
appearance, build, demeanor, orientation, thought process/content, perception, and cognition.
(Tr. 540). Nurse Kimble prescribed Quintero buspirone, Cymbalta, Zoloft, and trazodone. (
542). On January 12, 2017, Quintero reported thdttmeed audio and visual hallucinations, and
nurse Kimble adjusted his medications. (Tr. 554-56). At follow-ups on February 23, April 18,
and August 18, 2017, Quintero reported that his medications helped, but he continued to have
difficulty sleeping, hallucinations, and anxiety. (Tr. 557-65, 607-11).

On January 27, 2017, Quintero told Dr. McLain that he continued to have back pain

radiating down his legs. (Tr. 508). Examination revealed that Quintero had 5/5 stnelmigth i



upper and lower extremities, no weakness, full range ¢ibm all joints and no swelling in

his legs. (Tr. 509). Dr. McLain scheduled Quintero for a lumbar disc fusion with cage
placement and ICB harvest surgery. (Tr. 508). Dr. McLain and Kimberly Nemeth, D.O
performed the surgery on January 31, 2017. (Tr. 503, 505). Quintero was stable at the end of the
procedure. (Tr.507). At a follow-up on February 1, 2017, Quintero denied any joint swelling,
and examination did not reveal any abnormalities or pain in Quintero’s neck, shoulders, bac
arms, hands, legs, or feet. (Tr. 527, 531). Quintero continued to have full strength and intact
sensation. (Tr. 532). On April 26, 2017, Quintero told Dr. McLain that he was “quite impaired,”
walked with a cane, had pain and weakness in his leg, and continued to have 10/10 back pain.
(Tr. 625). Dr. McLain noted that Quintero “never followed up with pain management, so he
[did] not have any pain medications.” (Tr. 625). Examination showed that Quinteableas

get up and down from the exam table without difficulty, his motor function was intatchea

had satisfactory to excellent alignment in his spine. (Tr. 627). Dr. McLain reended that
Quintero go to physical therapy, use a TENS unit, and follow up with pain management if
needed. (Tr. 628).

OnMay 25, 2017, physical therapy records indicated that Quintero rated his pain
between a 7/10 and 10/10. (Tr. 515, 617). Quintero said that his pain was better for a month
after surgery, but increased after his medications ran out. (Tr. 515, 617). He alsd s&ithgha
a TENS unit and hot water helped reduce his pain. (Tr. 515, 617). Records also itlkatated
Quintero could only walk for 5 minutes and could only tolerate 15 to 20 minutes of sitting and
standing. (Tr. 515, 617).

On November 1, 2017, Dr. McLain determined that Quintero was “not . . . getting the
benefit from fusion that was expected, and he continue[d] to experience dailygain a

dysfunction.” (Tr. 630). He noted that Quintero walked with a cane, rated his pal®d9a



and said that he was “turned away [from pain management] under the assumption #eat he w
simply seeking pain medications.” (Tr. 630). Quintero asked for aquatic andaitigsi@apy,
and said that he was unable to finish previously prescribed physical therapy higdodce
issues. (Tr.630). On examination, Dr. McLain noted that Quintero had no tendernessewas abl
to stand and walk, and did not have any focal motor weaknesses. (Tr. 632). Diagnostig imagin
showed that Quintero’s spine was in an optimal position, and there was no evidence of abnormal
motion or degeneration. (Tr. 632).

C. RelevantOpinion Evidence

1. Consultative Examiner

On August 10, 2016, Quintero saw Natalie Meyer, Psy.D., for a consultative
examination. (Tr. 435-440). Quintero denied any difficulties understanding taskekairwo
getting along with clients. (Tr. 436). He said that he quit working after bag&rguand that he
had difficulty with mobility and attention after surgery. (Tr. 436). He had analetut paying
bills ard felt depressed and sad after his mother died. (Tr. 437). He said that his wife did the
chores at home because he could not stand long enough to do them. (Tr. 437). He required help
putting on socks and shoes and walked with a cane. (Tr. 437). Quintero said that he could drive
sort distances and cook, so long as he did not need to stand for a long period of time. (Tr. 437).
He managed his stress by playing with his daughter, staying quiet, and takmgdication.
(Tr. 437). Quintero had clear and logical thought processes, adequate receptiagdasigls,
and no difficulty with word retrieval. (Tr. 438). He was alert, responsive, aedted. (Tr.
438). He had no difficulty following the conversation or answering questions, but his
phraseology, grammar, and vocabulary were in the low average range. (Tr. 488grdChad

sufficient judgment and insight. (Tr. 438). Dr. Meyer determined that Quinteroastgiaxid



depression could lead to decreased attention and concentratiors, mgrttal function was
otherwise intact. (Tr. 439-40).
2. State Agency Consultants

On May 14, 2016, state agency consultant Ermias Seleshi, M.D., evaluated Quintero’s
physical abilities based on a review of the medical record. (T¥323641). DrSeleshi
determined that Quintero’s back pain complaints were consistent with thel evatahce,
which showed degenerative disk disease and lumbar back pain that radiated down both legs;
however, Quintero’s statements about the intensity, persistertcimaimg effects of his
symptoms were not supported by the objective medical evidence. (Tr. 136). Dr. Seleshi
determined that Quintero could lift/carry up to 20 pounds occasionally and 10 pounds frequently;
stand and/or walk up to 6 hours in an 8-hour workday; sit up to 6 hours in an 8-hour workday,
and push and/or pull without limitation. (Tr. 137). Quintero could never climb ladders ropes or
scaffolds. (Tr. 138). He could occasionally climb ramps/stairs, stoop, kneel, crouchawahd
(Tr. 138). And he could balance without limitation. (Tr. 138). He did not have any
manipulative, visual, communicative, or environmental limitations. (Tr. 138). Dr.Hseles
determined that Quintero was capable of performing a range of light Wbrk141). On
October 12, 2016, Ann Prosperi, D.O., concurred with Dr. Seleshi’s opinion. (Tr. 167-71, 173).

OnAugust 31, 2017, state agency consultant Katherine Fernandez, Psy.D., evaluated
Quintero’s mental function based on a review of his medical records. (Tr. 135, 139-40). Dr
Fernandez determined that Quintero had affective disorders and substanceraddictders,
but he only had mild restriction of daily living activities and moderate difficuitiesaintaining
concentration, persistence, and pace. (Tr. 135). He did not have any limitations in social
functioning. (Tr. 135). Dr. Fernandes stated that Quintero was moderately imits ability

to complete a normal workday and workweek without interruptions from his psycholpgical



based symptoms; perform at a consistent pace without an unreasonable number andrkestgth of
periods; and respond appropriately to changes in the work setting. (Tr. 140). But he was not
significantly limited in any other domain. (Tr. 140). On October 13, 2016, MeBergsten,

Ph.D., concurred with Dr. Fernandez’s opinion. (Tr. 166, 171-72).

D. Relevant Testimonial Evidence

Quintero testified at the ALJ hearing. (Tr. 85-95). An interpreter was prastr
hearing. (Tr. 79). Quintero testified that he lived with his wife their five admldi(Tr. 86). His
wife worked as an elderly care assistant. (Tr. 87). Quintero said thatldestand for five to
ten minutes as a time, and his feet felt numb if he sat for too long without moving. )(TH®1
said thathe walked a “little bit” to move his body and would lay down on his bed or the floor for
half an hour to two hours after standing. (Tr. 91). Quintero’s inability to stand kept him from
cooking or doing other chores. (Tr. 93). Quintero rated his ga@O410, said that it radiated
from his spine to his head, and said that he could not lift more than a plate of food. (Tr. 89, 91).
He also felt like his shoulders were being pulled down, and his doctors told him that itjfgre m
be a gap in his vertebral column. (Tr. 95). Quintero said that he last worked as andedéepe
mechanic in 2015, but he closed down his garage because he couldn’t stand or sit for five
minutes. (Tr. 87-88).

Quintero was not using any pain medications at the time of the ALJ hearing, but was
trying to get “something.” (Tr. 89). He said that doctors did not want to approve his
medications and gave him only muscle relaxants. (Tr. 90). Using a TENS machiog laod i
patch helped relieve his pain momentarily, but his pain returned when he startexttitess.

He used a cane to walk after his surgery because his knees were weak. (Tr.ii@@)yo Qaid

that he tried therapy, but he felt like he got worse. (Tr. 94).
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Quintero also testified that he had mental hesjthptoms, including hearing voices
telling him to kill himself. (Tr. 92). He saw a psychiatrist every six weekktook medication.
(Tr. 92). The medication helped him sleep a little, but he would wake up by 2:00 AM with
anxiety. (Tr. 92-93). He did not have any saffects from his mental health medications. (Tr.
93). Quintero said that he believed he would have trouble getting along with people on the job
because he never worked in a group environment. (Tr. 93).

Kathleen Rice, a vocational gert (“VE”), also testified at the ALJ hearing. (Tr. 95-
100). The VE testified that Quintero had previous work experience as a mechanic, agich w
medium work. (Tr. 96). The ALJ asked the VE:

assume a hypothetical individual, that job you just described. I'd like you to

further assume this individual is limited to light work that can occasionally climb

ramps or stairs, never climb ladders, ropes, or scaffolds, occasionally stodp, knee

crouch, or crawl. Can tolerate a static work setting and heeréorm goal

oriented work but cannot work at a production rate pace. Could this person

[perform] Mr. [Quintero’s] past work?

(Tr. 97). The VE testified that such an individual could not perform Quintero’s past work, but
could work as a housekeeping ¢leg merchandise marker, or cartvastendant. (Tr. 97). The
ALJ asked the VE whether the individual from the first hypothetical could workwfdse
additionally restricted to sedentary work. (Tr. 98). The VE said that such ardiradigould

work as an escort vehicle driver, ticket counter, or food and beverage order clerk. (Th&8). T
VE also testified that no job would be available for an individual who would be off task 20
percent of the workday, or if the individual were absent two times per month on an ongoing
basis. (Tr. 99).

Quintero’s attorney asked the VE:

What education level well let me ask you, and if | were to, if we were to assume

that this hypothetical individual is unable to effectively in a workplace, you know,

speak in English, would that impact any of your, the sedentary jobs that you

mentioned? | believe all of the light jobs you named were language level one. . ..
But when | looked at the sedentary jobs, they were all two or three.

11



(Tr. 100). The VE said, “Yes. . .. Right. Because the level one jobs are all production jobs.”
(Tr. 100).
IV.  The ALJ’s Decision

The ALJ’s April 19, 2018, decision found that Quintero was not disabled and denied his
applications for DIB and SSI. (Tr. 58-71). The ALJ determined that Quintero had “the
following severe impairments: degenerative disc disease and adjustnoedédigith anxiety
and depressed mood.” (Tr. 61). The ALJ also determined that Quintero did not have any
impairment or combination of impairments that met or medically equaled the seveity of
the listed impairments i20 C.F.R. Part 404, Subpart P, Appendix(Ir. 61-63). The ALJ
determined that Quintero had the residual functional capacity (“RFC”) torpelight work,
except that:

he can occasionally climb rao® or stairs, never climb ladders, ropes, or scaffolds,

occasionally stoop, kneel, crouch, or crawl, tolerate a static work setting, and can

perform goaloriented work, but cannot work at a productrate pace.
(Tr. 63).

In assessing Quintero’s RF@getALJ stated that he “considered all symptoms” in light of
the medical and other evidence in the record. (Tr. 63-64). The ALJ explicitly causider
Quintero’s complaints regarding his back, feet, and wrist pain/numbness; daprassiety,
and hallucinations; sleeping difficulties; inability to stand or sit for longer tkartd ten
minutes; difficulty walking; cane use; and inability to lift anything without pain. §¥). The
ALJ determined that, although Quintero’s “medically determinable immgeits could
reasonably be expected to cause the alleged symptoms,” his “statements corneelinieggity,
persistence, and limiting effects of [his] symptoms [were] not entirelgistamt with the

medical evidence and other evidence in the recorti’ 64). The ALJ specifically stated that
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Quintero’s subjective complaints were not consistent thighevidence that “reflects normal
examination findings.” (Tr. 64). And the ALJ noted that Quintero claims were not ewtsist
with “statementgto providers]suggesting his functioning is not [as] restricted as he alleges it is
and his symptoms are not as severe as he alleges theyldre.Further, the ALJ found that
Quintero’s “frequent[] noncomplianf with treatment regimens alsmdermined his claim, as
did his missed therapy sessions, and infrequency of treatment. (Tr. 64, 68). TheoAdtatad
that Quintero’s subjective complaints were not consistent with generally notamairetion
findings before and after his 2016 and 2017 surgeries, as well as Quintero’s ownrgtaileme
2017 that he received relief from his occasional TENS unit use and walked sevenviests a
for exercise. (Tr. 66, 68)-urther the ALJ stated that Quintero’s complaints regarding his
mental symptors were inconsistent with evidence indicating that he “repeatedly exhibited
normal functioning[;] . . . intact concentration[;] average intelligence[;] . .mabbehavior,
demeanor, and conversational ability[; and] . . . normal cognition, thought process, and thought
content.” (Tr. 66-67).

At Step Five, the ALJ found that Quintero was “not able to communicate in English, and
[was] considered in the same way as an individual who is illiterate in English.69). In
finding that Quintero was noishbled, the ALJ relied in part on the VE's testimony, as well as
the MedicalVocational Guidelines. (Tr. 69-71). The ALJ first indicated that, if Quintene
able to perform the full range of light work, Medical-Vocational Guidelines § 202.18 would
direct a “not disabled” finding. (Tr. 69)The ALJ stated that, because Quintero’s “ability to
perform all or substantially all of the requirements of this level of work hasibgeded by
additional limitations,” he relied on the VE’s testimony to deteamwhether Quintero could
work. (Tr. 69-70). Based on the VE's testimony, the ALJ found that Quintero could work as a

housekeeping cleaner, merchandise marker, and carwash attendant. (Tr. 69-70).
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The ALJ then noted that the hypotheticals to the VE did not include Quintero’s age or
education (including his illiteracy in English). (Tr. 70). The ALJ stated thatdbsence of
these factors [was] not fatt a finding that [Quintero was] not disabled,” because: (1) Medical
Vocational Guidehes §202.18 included age and English literacy factors; (2) § 202.18 directed a
finding of “not disabled” for an individual who was able to perform all or substanéklbf the
requirements of light work and had similar age and education to Quintero; and (®rQuias
able to perform all or substantially all of the requirements of unskilledwght. (Tr. 70). In
light of his findings, the ALJ determined that Quintero was not disabled from Decégibe
2015, through the date of his decision and denied Quintero’s applications for DIB and SSI. (Tr.
71).

V. Law & Analysis

A. Standard of Review

The court reviews the Commissioner’s final decision to determine whether it was
supported by substantial evidence and whether proper legal standards wedk dgglieS.C.

88 405(g) 1383(c)(3) Elam v. Comm’r of SoSec, 348 F.3d 124, 128th Cir. 2003).
Substantial evidence is any relevant evidence, greater than a scintilla, thahalykagerson
would accept as adequate to support a conclu®t@gers v. Comm’r of Soc. Set86 F.3d 234,
241 (6th Cir. 2007).

Under this standard, the court cannot decide ttis fnew, evaluate credibility, or-re
weigh the evidenceJones v. Comm’r of Soc. SE236 F.3d 469, 47@th Cir. 2003). If
supported by substantial evidence and reasonably drawn from the record, the Camen‘sssi
factual findings are conclusiveeven if this court might reach a different conclusion or if the
evidence could have supported a different conclusi@nU.S.C. 88 405(g)L383(c)(3) see also

Elam 348 F.3d at 12%The decision must be affirmed if . . . supported by substastidence,
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even if that evidence could support a contrary decisioRdyers486 F.3d at 24{[I]t is not
necessary that this court agree with the Commissioner’s finding, asdanig aubstantially
supported in the record.”). This is so because the Commissioner enjoys a “zone 6f choice
within which to decide cases without being secgndssed by a courMullen v. Bowen800
F.2d 535, 54%6th Cir. 1986).

Even if supported by substantial evidence, however, the court will not uphold the
Commissioner’s decision when the Commissioner failed to apply proper legal standéeds
the error was harmles®owen v. Comm’r of Soc. Sed78 F.3d 742, 74@th Cir. 2006) (“[A]
decision . . . will not be upheld [when] the SSA fails to follow its own regulations and [when]
that error prejudices a claimant on the merits or deprives the claimant otansiabsight.”);
Rabbers v. Comm’r Soc. Sec. Adni82 F.3d 647, 6586th Cir. 2009) (“Generally, . . . we
review decisions of administrative agencies for harmless error.”)hd¥uarbre, the court will not
uphold a decision, when the Commissioner’s reasoning does “not build an accurate ahd logica
bridge between thevelence and the resultFleischer v. Astrug/74 F. Supp. 2d 875, 8{KX.D.
Ohio 2011) (quoting Sarchet v. Charté8, F.3d 305, 3077th Cir. 1996))accord Shrader v.
Astrue No. 11-130002012 U.S. Dist. LEXIS 15759&.D. Mich. Nov. 1, 2012) (“If relevant
evidence is not mentioned, the court cannot determine if it was discounted or merely
overlooked.”);McHugh v. AstrueNo. 1:10€V-734,2011 U.S. Dist. LEXIS 14134(5.D. Ohio
Nov. 15, 2011)Gilliams v. AstrugNo. 2:10 CV 0172010 U.S. Dist. LEXIS 7234¢.D. Tenn.
July 19, 2010)Hook v. AstrugNo. 1:09€V-198220102010 U.S. Dist. LEXIS 7532(N.D.

Ohio July 9, 2010). Requiring an accurate and logical bridge ensures that atiailna
understand the ALJ’s reasoning.

The Social Security regulations outliadive-step process the ALJ must use to determine

whether a claimant is entitled to benefits: (1) whether the claimant is engagbdtansial
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gainful activity; (2) if not, whether the claimant has a severe impairmentsication of
impairments; (3) if so, whether that impairment, or combination of impairments, meqtsats e
any of the listings ir20 C.F.R. 8 404, Subpart P, Appendjx4) if not, whether the claimant
canperform his past relevant work in light of his RFC; and (5) if not, whether, based on the
claimant’s age, education, and work experience, he can pestbenwork found in the national
economy.20 C.F.R. 88 404.1520(a)(4)(¥), 416.920(a)(4)(i)v); Combs v. Comm’r of Soc.
Sec, 459 F.3d 640, 642-4@®th Cir. 2006). Although it is the Commissioner’s obligation to
produce evidence at Step Five, the claimant bears the ultimate burden to prodaemsuffi
evidence tgrove that he is disabled and, thus, entitled to benéfiisC.F.R. 88 404.1512(a)
416.912(a)

B. Subjective Symptom Complaints

Quintero argues that the Aldiled to follow the regulatins in evaluating his subjective
symptom complaintsECF Doc. 14 at 9-22Specifically, Quintero asserts that the ALJ failed to
adequately analyze his descriptions of his symptoms’ limiting effectseomown terms and
based his analysis on “isolated bits of evidence” that did notategureflect his overall
functioning. ECF Doc. 14 at 1,016-17. Quintero also contends that the ALJ improperly rejected
his subjective complaints based on the infrequency of treatment or treatment noacoenpli
without first considering why Quintero might have infrequently sought tesator was
noncompliant. ECF Doc. 14 at 9-1,A8-20 (noting that Quintero had limited relief from
treatmentphysical therapy, and surgery, and he was turned away from pain manag&aent).
result of the ALJ’s “seletve and cursory analysis,” Quinteaogues that the ALJ “fail[ed] to
adequately articulate legally defensible reasons for finding that [higjiplese of his symptoms

was not credible.”"ECF Doc. 14 at 15
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The Commissioner responds that the ALJ adequately considered Quintero’s camplaint
regarding the intensity, persistence, and limiting effects of his pain,utlijfic
standing/sitting/walking, sleep issues, and mental impairments in light of the mediczhar
evidence.ECF Doc. 16 at 11-13The Commissioner asserts that the ALJ reasonably determined
that Quintero was not as impaired as he alleged, and that the ALJ adequatelgrednsi
Quintero’s reasons for missing physical therapy appointments and failing toisakedications
as prescribedeCF Doc. 16 at 14

A claimant’s “[s]ubjective complaints of pain or other symptoms may support a dlaim o
disability.” Blankenship v. BoweB874 F.2d 1116, 112@th Cir. 1989). Generally, datmant
must show that: (1) there is evidence underlying medical condition that causksghe a
symptoms; and (2) either (a) objective medical evidence confirms the gefdhe alleged
pain, or (b) the objectively determined medical condition isesere that it can be reasonably
expected to cause the alleged symptords(citing McCormick v. Sec’y of Health & Hum.

Servs,. 861 F.2d 998, 1000@th Cir. 1988), an®uncan v. Sec’y of Health & Hum. Ser@81
F.2d 847(6th Cir. 1986)). Nevertheless, an ALJ is not required to accept a claimant’s sebjecti
symptom complaintsSee Jones v. Comm’r of Soc. S886 F.3d 469, 475-7@th Cir. 2003).

If objective medical evidence does not substantiate the alleged intensitstgmees and
limiting effects of a claimant’'s symptoms, the ALJ must look to the other evidencerectivd.
SSR 122p,2012 SSR LEXIS see als&SSR 163p, 2016 SSR LEXIS 4 *1%0ct. 25, 2017)

(“We will consider an individual's statements about the intensity, persistanddimiting

effects of symptoms, and we will evaluate whether the statements ardesansith objective
medical evidence and the other evidence.”). Swakeace includes the claimant’s “daily
activities, medications or other treatments to alleviate symptoms, the nature and frequency of

the [claimant’s] attempts to obtain medical treatment for symptoms; and statementsrby oth
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people about the [claimant’s] symptomdd.; SSR 163p,2016 SSR LEXIS 4 *15-120
C.F.R. 88 404.1529(c)(3416.929(c)(3)see also Temples v. Comm’r of Soc.,Fd& F. App’'x
460, 462(6th Cir. 2013) (stating that an ALJ properly considered a claimant’s abiligrform
day+to-day activities in determining whether his testimony regarding his parcredible).

If an ALJ rejects a claimant’s subjective complaints, he must clearly stagak@s for
doing so. See Felisky v. Boweg5 F.3d 1027, 103@th Cir. 1994)An ALJ may not find that a
claimant’s failure to seek treatment comparabléhe degree of his complaints, or fagure to
comply with treatmento beinconsistent with theecordevidence without first “considering
possible reasons he or she may not comply with treatment or seek treatnsestenbwith the
degree of his or her complaints.” SSR 16-3pl6 SSR LEXIS 4noting that the ALJ may need
to ask at an administrative hearing why the claimant has not sought or compliec@atitietnt).

Here, the ALXomplied with the regulations by clearly stating that he rejected Quintero’s
subjective complaints because: (1) his mompliance with treatment conflicted with his
complaints; and (2) his complaints conflicted with normal examination findings and his ow
statements to treatment provideFelisky, 35 F.3d at 10365SSR 163p,2016 SSR LEXIS 420
C.F.R. 88 404.1529(c)(3416.929(c)(3)(Tr. 65). Reading the ALJ’s opinion as a whole and
with common sense, the ALJ considered all the record evidence — including Quintero’s
statements to treatment providers about the relief (and lack of relief) headefreim his back
surgery as well as his explamatsthat he was unable to attend two of his several missed therapy
sessions because he was “busy” and “iBuckhannon ex rel. J.H. v. Astr 868 F. App’x 674,
678-79(6th Cir. 2010); SSR 16-3@016 SSR LEXIS #20 C.F.R. §§ 404.1529(c)(3)
416.929(c)(3)(Tr. 64-67). Although the ALJ did not discuss Quintero’s statement that
MetroHealth had turnedrn away from pain management, that failure is not fatal to the ALJ’s

analysis. (Tr. 65-67). A review of the record shows that Quintero was neved away from

18


https://advance.lexis.com/api/search?context=1000516&q=2016%20SSR%20LEXIS%204,%20at%20*15-19
https://advance.lexis.com/api/search?context=1000516&q=2016%20SSR%20LEXIS%204,%20at%20*15-19
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20Sec.%20404.1529
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20Sec.%20404.1529
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20Sec.%20404.1529
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20Sec.%20416.929
https://advance.lexis.com/api/search?context=1000516&q=515%20Fed.%20Appx.%20460,%20462
https://advance.lexis.com/api/search?context=1000516&q=515%20Fed.%20Appx.%20460,%20462
https://advance.lexis.com/api/search?context=1000516&q=515%20Fed.%20Appx.%20460,%20462
https://advance.lexis.com/api/search?context=1000516&q=35%20F.3d%201027,%201036
https://advance.lexis.com/api/search?context=1000516&q=35%20F.3d%201027,%201036
https://advance.lexis.com/api/search?context=1000516&q=2016%20SSR%20LEXIS%204,%20at%20*15-19
https://advance.lexis.com/api/search?context=1000516&q=2016%20SSR%20LEXIS%204,%20at%20*15-19
https://advance.lexis.com/api/search?context=1000516&q=35%20F.3d%20at%201036
https://advance.lexis.com/api/search?context=1000516&q=35%20F.3d%20at%201036
https://advance.lexis.com/api/search?context=1000516&q=2016%20SSR%20LEXIS%204
https://advance.lexis.com/api/search?context=1000516&q=2016%20SSR%20LEXIS%204
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20Sec.%20404.1529
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20Sec.%20404.1529
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20Sec.%20404.1529
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20Sec.%20404.1529
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20416.929
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20416.929
https://advance.lexis.com/api/search?context=1000516&q=368%20Fed.%20Appx.%20674,%20678-679
https://advance.lexis.com/api/search?context=1000516&q=368%20Fed.%20Appx.%20674,%20678-679
https://advance.lexis.com/api/search?context=1000516&q=368%20Fed.%20Appx.%20674,%20678-679
https://advance.lexis.com/api/search?context=1000516&q=368%20Fed.%20Appx.%20674,%20678-679
https://advance.lexis.com/api/search?context=1000516&q=2016%20SSR%20LEXIS%204
https://advance.lexis.com/api/search?context=1000516&q=2016%20SSR%20LEXIS%204
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20Sec.%20404.1529
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20Sec.%20404.1529
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20416.929
https://advance.lexis.com/api/search?context=1000516&q=20%20C.F.R.%20416.929

pain managemerat MetroHealth; rather, he went to temergency departmetd request

opioids, was instead offered non-opioid pain relievers and told to ask his surgeon for reidls of
opioid pain relievers, and angrily declined the non-opioid pain relievers. (Tr. 382-84). gkithou
Quintero later misrepresented Bimergency departmemnisit as gpain management
appointmentn his statement® Dr. McLain, the ALJ was not requirédl adopt the fallacy as an
explanation for Quintero’s non-compliance. (Tr. 630). Moreover, even if theweretto
conclude that the ALJ did not adequatelycdss orconsider Quintero’s reasons for non-
compliance, that error is ultimately harmless because the ALJ gave an adegliatdependent
alternative reason to reject Quintero’s subjective complaimésinconsistency between
Quintero’s subjective complaints and the other evidence in the redones 336 F.3d at 475-

76; SSR 122p,2012 SSR LEXIS 1see als&SR 163p,2016 SSR LEXIS 4 *15(Tr. 65). And
Quinterohasnot challengd that alternative reason in his merits bri€ee generalleCF Doc.

14 at 9-22.

Substantial evidence also supported the ALJ’s decision to reject Quintero'stisebje
complaints. Although Quintero now asserts that he did not comply with treatment
recommendations that he receive pain management and physical therapy becaues® tlehtm
not relieve his symptomghere is evidence in the recdtdatcontradicts such a clainSuch
evidence includes: (1) physical therapy notes showing that, when he did attend aidevtas
improve his condition; (2) his own statements that home exercise helped; (3) his ovatsreque
for Dr. McLain to give him additional referrals to aquatic and physical tigeeaq (4) his
repeated statements that he was able to manage his pain with medications, whehédrma,had
and had some relief using his TENS unit. (Tr. 342-61, 363, 366-67, 391, 456, 515, 568-87, 589,
592-93, 617, 630 Further, substantial evidence supported the ALJ’s finthiagQuintero’s

complaints regarding his pain and ability to sit/stand/walk were inconsistentthvihevidence
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in the record, including: (1) notes indicating that opioid pain relieveestal health

medicatims, and physical thapy helped controbr improve symptomg2) examination

findings that he had a normal gait and range of motion; and (3) his own statemteinésdioa

not have pain in his extremitigdr. 384, 416-18, 456, 469-71, 477, 479-80, 509, 527, 531-32,
557-65, 607-11, 6228, 633.

Because the ALJ applied proper legal standards and reached a conclusion supported by
substantial evidence in evaluating Quintero’s subjective symptom complaints, Jrseedé&ktision
to reject Quintero’s subjective symptom complaints fell within the Commissionerig ‘@o
choice.” 42 U.S.C. 88 405(g)L383(c)(3) see also ElanB48 F.3d at 125Jones 336 F.3d at
476, Rogers 486 F.3d at 24IMMullen, 800 F.2d at 545 Accordingly, the ALJ’s decision to
reject Quintero’s subjective symptom complaints must be affirmed.

C. Disability Determination

Quintero argues that substantial evidence did not support the ALJ’s not-disabled finding
at Step Five, because the ALJ failed to incorporate into the hypothetical questieV his
illiteracy finding. ECF Doc. 14 at 3-8 Quintero asserts that the ALJ’s reliance on the VE’s
testimony that he could perform jobs in the national economy was not haemt@sbecause all
of the jobs that the VE identified “requiré[at leastsomespeaking, reading, and writing
according to their language development levels described in the DEOF'Doc. 14 at 5
Further, Quintero contends that the ALJ also improperly reliedeoM#dicalVocational
Guidelines in determining that he could work notwithstanding his illiter&f& Doc. 14 at.7
Finally, Quintero argues that the VE's testimony that he could a®kkhousekeeping cleaner,
merchandize marketer, or carwash attendant was inconsistent with the Adikg fimat he

‘cannot work at a productiorate pace.”"ECF Doc. 14 at 8
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The Commissioner responds that the ALJ’s not-disabled finding was supported by
substantial evidenceCF Doc. 16 at 7-10The Commissioner asserts that a claimant’s literacy
is not a “functimal limitation to be included in the RFC and hypothetical example to the VE.”
ECF Doc. 16 at 7-8Instead, the Commissioner asserts that literacy is a vocational factor
considered oyl at Step Five, and is not part of the RFC analysis at Step FACF Doc. 16 at
7-8. Further, the Commissioner asserts that the ALJ did not improperly rely on threaMedi
Vocatioral Guidelines, but used them as a framework for determining whether Quinterblevas a
to work notwithstanding his illiteracyeCF Doc. 16 at 9Finally, the Commissioner argues that
the VE’s testimony supported the ALJ’s finding that he could work as a housekekgangr,
merchandize marketer, or carwash attendant notwithstanding his prodatédimitation,
because the hypothetical question to the VE included that limitai®f. Doc. 16 at 10

At the final step of the sequential analysis, the burden shifts to the Commissioner to
produce evidence as to whether the claimant can perform a significant nurjaier iofthe
national economyHoward v. Comm’r of Soc. Se276 F.3d 235, 238th Cir. 2002)20 C.F.R.

88 404.1520(a)(4)(yv¥16.920(a)(4)(v) An ALJ may determine that a claimant has the ability to
adjust to other work in the national economy by relying on a vocational expert’ soiegtinat

the claimant has the ability to perform specific joblaward 276 F.3d at 238 A vocational
expert’s testimony in response to a hypothetical question is substantial ewdsst the

guestion accurately portrays the claimant’s RFC and other vocational ehistanst. Seed.

(stating that “substantial evidence may be produced through reliance on thertgsifra
vocational expert (VE) in response to a ‘hypothetical’ question, but only ‘if theiguies
accurately portrays [the claimant’s] individual physical em&htal impairments” (internal
guotation marks omitted)¥ee also Lee v. Comm’r of Soc. $829 F. App’x 706, 71%6th Cir.

2013) (unpublished) (ating that the ALJ’s hypothetical question must “accurately portray[] a
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claimant’s vocational abilities and limitations”). “An ALJ is only required to ipocate into a
hypothetical question thodieitations he findsredible.” Leg 529 F. App’x at 71psee also
Blacha v. Sec’y of Health & Human Sen@27 F.2d 228, 23{6th Cir. 1990) (If the
hypothetical question has support in the record, it need not reflect the claimant’samtsaties!
complaints.”).

Education is a vocational characteristic that a VE must consider in evalaating
claimant’s ability to adjust to other work in the inatl economy.See Hammond v. Apféo.
99-1451,2000 U.S. App. LEXIS 6893 *17-1@th Cir. 2000) (hypothetical question acculate
described a claimant’s functioning when the ALJ gave proper instructions Wicthegarding
the claimant’s educational and reading levedsg als®0 C.F.R. § 416.96¢ducation as a
vocational factor). The ability to communicate in English is relevant to the teshadgactor.
Flores v. Berryhil) No. 1:17ev-406,2017 U.S. Dist. LEXIS 214430 *58N.D. Ohio Dec. 15,
2017),adopted by2018 U.S. Dist. LEXIS 3066N.D. Ohio Jan. 8, 2018%ee als®0 C.F.R.

8 416.964(b)(5)"Since the ability to speak, read, and understand English is generatigdear
increased at school, we may consider [ingbib communicate in English] an educational

factor.”). As such, an ALJ should ensure that the VE considers a claimant’gyrtabil
communicate in English by incorporating it into his hypothetical question to theS®E,. e.g.
Ortiz-Rosado v. Comm’r of Soc. S&2 F. App’x 349, 3546th Cir. 2001) (VE's testimony was

not ambiguous with regard to the number of jobs available to an individual who was not fluent in
English because the ALJ had included the inability to communicate in English in hisdtigaith
guestion). Nevertheless, when the record makes clear that the VE knew tlaaiclaas unable

to communicate in English and considered taetor in his testimony, an ALJ’s failure to

include that characteristic in his hypothetical question is harratess See Flores2017 U.S.

Dist. LEXIS 214430 *57-58VE was apprised of claimant’s educational level, which included
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his Englishspeaking abilities)hut see Zapatédvarez v. ColvinNo. 14-28302015 U.S. Dist.
LEXIS 118361* (E.D. Penn. Apr. 16, 2015) (“Because the ALJ’s hypothetical did not include
an English language limitation, the court cannot determine whether theagp@nse to the
guestion rdected the [claimant’s] inability to read, write, or speak English.”).

TheALJ’s Step Five “not disabled” finding is not supported by substantial evidence
because the ALJ’s hypothetical question to the VE did not accurately refleCQalintero’s
vocatinal characteristics, including his inability to speak English. Here, the At Jegaired
to ensure that the VE considered Quintero’s inability to speak English bebausie] had
found that Quintero was unable to speak English and was consideredeasisonho is illiterate
in English. Howard 276 F.3d at 238.ee 529 F. App’x at 7150rtiz-Rosadg12 F. App’x at
352 (Tr. 69). Although the court could speculate that the VE considered Quintero’s in@bility
speak English because Quintero used an interpreter at the hearing, such spevoldti reach
beyond the court’s scope @view. See Rogergl86 F.3d at 24{courts review whether the
ALJ’s decision wassupported in the recofdemphasis added)); (Tr. 79). As it stands, the
record does not indicate whether the VE considered &uistinability to speak English at all in
testifying that a hypothetical individual with the same RFC could work as akemseg
cleaner, merchandise marker, or carwash attendant. (IO®6 Although Quintero’s attorney
later asked the VE what imgiathe inability to speak English would have on the hypothetical
individual’'s ability to work, the VE’s answer — “Yes. . . . Right. Because the levgbbaare
all production jobs.” — is not clearly responsive to that question. (Tr. 100). This thkewég’s
testimony predicting Quintero’s ability to adjust to wokk more reliabléhan consulting a
fortune cookie might have been.

Noting that he had failed to ensure that the VE considered Quintero’s inab#ipgak

English the ALJ attemptetb olscure hiserrorby reasoning that the Medie®bcational
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Guidelines directed a not-disabled finding because Quinteraaso perform all or

substantially all of the requirements of light work. (Tr).70his conclusion cannot withstand

even minimal critique Immediately beforé, the ALJstated: “However, the claimant’s ability

to perform all or substantially all of thequirements of this [light] level of work has been

impeded by additional limitatioris (Tr. 69). And the ALJ used thisability as a basis for

relying on the opinions of a VE. The Commissioner cannot have it both ways. Quintero cannot
be bothableto perform all or substantially all of the requirements of light work @amableto do

so at the same time. If Quinten@sable to perform all or substantially all of trequirements

of light work, then there waso need for VE testimony, and it was potentially erroneous to relied
upon it. Upon remand, the Commissioner will have to choose.

Because the ALJ’s hypothetical question to the VE did not accurately retlede@’s
vocational characteristiche ALJ'sStep Fivefinding that Quintero was “not disabled” is not
supported by substantial evidence.

VI.  Conclusion

Because the ALJ failed to apply proper legal standards and reach a decisioresiupport
substantial evidence, the Commissioner’s final decision denying Qug#galicatiors for DIB
and SSI must be VACATED and the case REMANDED for further proceedings eornsisth

this memorandum of opinion and order.

IT 1S SO ORDERED.

Dated:October 8, 2019

United States Magistrate Judge
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