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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
IVAN MONZALVO LAZCANO, et al., CASE NO. 1:18-CV-02784
Plaintiffs,
-VS- JUDGE PAMELA A.BARKER

TROOPER SHANE M. MORROW,
MEMORANDUM OF OPINION AND
Defendant. ORDER

This matter comes before the Court uponNwion for Summary Judgment @efendant
Trooper Shane M. Morrow (“Morrow”). (Doc. N&7.) Plaintiffslvan Monzalvo Lazcan{'lvan”),
Fernando MonzalvoLazcano (“Fernando”) Paige Monzalvo Lazcang“Paige”), D.B.M.L.,
R.G.M.L,, and D.M.M.L (collectively, “Plaintiffs”)filed a brief in opposition oRebruary 14, 2020
to which Morrow replied onMarch 2, 2020. (Doc. Nog0, 31, 32)' For the followingreasons,
Morrow's Motion for Summary Judgme(ioc. No.27)is GRANTED.

. Background
a. Factual Background

On November 1, 201 Plaintiffs wereall traveling together in a vehicle driving northboun
on Interstate 71 towards Cleveland, Ohio in order to attend a hearing at the Cléwatagicition
Court for Fernando. (Doc. No. Brat 40:8-41:13 Doc. No. 274 at 10:1419.) Specifically, the

vehiclke’s occupants includie(1) Paige (2) her husband, Ivan3) their daughterD.M.M.L.; (4)

! Plaintiffs filed two briefs in opposition that are identical, except for twoentionsto citationsmadein the second
filing. (SeeDoc. Nos. 30, 31.)rhe Court will only refer to the secomdrsionsubmitted by Plaintiffs throughout the res
of the opinion.
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Paige’s daughter®.B.M.L. and RG.M.L.; and(5) Ivan’s brothey Fernando.Paige is Caucasian
and all other Plaintiffs are Hispanic/Latin@oc. No.31 at 1.)

On that day, Morrow, who was then a membethefOhio State Highway Patrol’'s Criminal
Patrol Unitfocused ordrug interdiction observed Plaintiffs’ vehicle drive by himhile he wasin
his vehicleparkedat a crossoveon Interstate 71 (Doc. No. 271 at48:19-49:10, 108:20-109:15.)
Morrow noticedPlaintiffs’ vehicle wagjoingbelow the speed limit in the middle lane of the intersta
and pulled out to follow it. 1. at 10916-25, 113:18-114:2Doc. No. 272 at57:12-24) While
following Plaintiffs, Morrow observed what he perceived as nervousness based on thigaivg
lvan—who was driving at thtime—was holding the whegthe vehicle’s consistent pace in th
middle lanethe fact that the vehicle was travelinglow the speed limitalthough it was raining)
and the fact that the occupants never looked directly at (Dduc. No. 271 at 110:1619, 113:20
114:2, 149:9-25; Doc. No. 27-2 at 57:20-24.)

Three to four minuteafter Morrow started following thenPlaintiffs exited the interstat
(Doc. No. 272 at59:23-60:8.)According to MorrowPlaintiffs’ vehicle movedrom the middle lane
to the exit lane in one quick movement, and he could not safely follow them. (Doc. Hiat27
110:25-111:15. As a result, Morrow claims that heent to the next crossover and waited
Plaintiffs’ vehicle to return to the inteege (Id. at 111:5-18) In contrastPlaintiffs assert that they
properlymoved to the right lani®r a period of timend then exited the interstatend that Morrow
also exited the interstatdter them (Doc. No. 273 at 50:821, 57:1758:2.) Plairtiffs contend that

Morrow continued to follow Plaintiffs until they turned into a McDonald’s parkingdbivhich point
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Morrow continued straight down the roa@d. at 50:2-51:18.% Paige and the childrehenwent
inside the McDonald’s to use thesteoom. [d. at 53:310) When they returnetb the car Paige
began driving and got back on the interstatd. gt 53:14-20.)

Despite this conflicghg testimony, he parties agree that by the time Plaintiffsur@ed to
Interstate71, Morrowwas parkedand waitingin another crossover(Doc. No. 292 at 11:5426.)
When Plaintiffs’ vehicle passed Morrow, he again pulled out of the crossoveraaberated to catch
up toit, although he was unsure if it was the same vehicle because he noticed it was now\sing
by a woman (Id. at 11:54:4011:55:45;DocNo. 2741 at117:1-11.) Morrow subsequently observeq
Plaintiffs’ vehicle travelingsixty to sixty-five miles per hour and staying between one and two
lengths from the camper in front @f (Doc. No. 292 at 11:56:086; Doc. No. 272 at 104:24
105:10;Doc. No. 273 at 61:15-62:11.) He therpulled Plaintiffs vehicleover onto the right shoulder,
of the highway. (Doc. No. 29-at11:57:28-45.)

Once stopped, Morrow approached Plaintiffs’ vehicle from the passenger sidskadda
the driver’s license, the vehicle’s registration, and proof of insurance, and twidhithehe stopped
them for following too closely behind another vehiclgd. at 11:57:5411:58:12.) Morrow then

asked who owned the vehicéd Paige responded that it was her husbamtiicle (Id. at11:58:17-

dri

car

18; Doc. No. 27-3 at 67:8-13.) Subsequently, Morrow asked whether Ivan was Paige’s husband ar

whether he had been driving earlier, and Ivan responded that he had been driving(&tieNo.

2 Ultimately, the partiestlisagreementegarding whether Plaintiffs’ vehicle properly changed lanes and whether Mor|
followed themoff the intersate is not relevant to Plaintiffs’ claims and, therefore, does not create tedi$pnaterial
fact that would preclude summary judgmeBeeHenderson v. Walled Lake Consol. $e69 F.3d 479, 487 (6th Cir.
2006)

3 A video recording from Morrow’s dashcam begins when he is parked at this crossover angesdhtiough the rest
of the stop. $eeDoc. No. 292.)
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29-2 at 11:58:227; Doc. No. 272 at 83:1634:1Q) Morrow then asked for Ilvan’s identétion,

and Ivan provided his Mexican consul@entificationcard (Doc. No. 292 at 11:5830-34; Doc. No.

27-2 at 84:13-85:11; Doc. No. 31}INext, Morrow inquired as tavhether the reason that Plaintiff$

stopped aMcDonald’s earlieand switched dverswas because Ivan did not have a licen$oc.
No. 292 at 11:58:4252.) Ivan responded that the main reasonthe stopwasfor Paige and his
daughters to use the restroom, but that the wapalso because he did not have a driver’s licel
and had been driving the vehicle. (Doc. No. 27-2 at 85:14-88:2.)

Morrow then asked where Plaintiffs were heading, and Ivan and &taigel that they were
going to Cleveland(ld. at 88:39; Doc. No. Z-3 at 71:2372:3.) Neither Ivan nor Page mentione
anything about the reason for their trip to ClevelandMurtrow followed up by asking whether they
were heading to court or had an immigration hearing. (Doc. N@. &911:5856-11:59:00; Doc.
No. 272 at 88:1012; Doc. No. 273 at 72:515.) Morrow went on to question Plaintiffs to clarify
who had the immigration hearing and whose children were in the car. (Doc.-Ra@tZ8:5900-
12:00:33.) He also requeste&ernando’sidentification and immigréion court documentsand
Fernando providedhe documents énhad with him as well asan identification card from his
immigration attorney (Id.; Doc. No. 274 at 1912-20:24.) All of the questioning up to this point
occurred within approximately three minutes of Morrow stopping Plaintiffs’ vehicle.

SubsequentlyMorrow asked Paige to exit the car and come back with him to his veh
(Doc. No. 292 at 12:00:2-35) After Paige exited Plaintiffs’ vehiclend walked towards Morrow’s
vehicle Morrow reiterated to her that the reason for the traffic stop was that Paigewvesg too
closely behind another vehicglexplaining thatshe had been driving within one to two car lengt

behind another vehicle hile traveling atsixty to sixty-five miles per hour. (Id. at 12:00:9-
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12:01:23) Theyalsocontinued to discudlaintiff's trip to Clevelandand what time Plaintiffs were
supposed to arrive(ld. at 12:01:2335) Paigethenagreed to a patown search by MorrowAfter
conducting a quick pat down, Morrow directed Paige to sit in the back of his patrol vehicte n
his drugsniffing dog while he ran her informatiorfld. at 12:01:3555.) Standing outside the doo
of his vehicle where Paiggasseated in the back, he also had Paige cléndy Ivan was Paige’s
husband and that lvan’s broth&ernandohad the immigration hearingHe theninquired whether
lvan was “in some type of” immigtion procesgp whichPaige repliedhat they were trying to “set
it up right now” (Id. at12:01:55-12:02:16.Morrow then walked around to enter kighicleas well
at which timePaige asked Morrow to “not to do anything to Him(ld. at 12:02:2837.) When
Morrow asked what she meant by that, Paige said, “immigration or anything like tthat.at
12:02:47-51). Morrow repliedthat Ivan’s “immigration status is out wfy concern,” but “the United
States Border Patrol is down here working with us right nemdhewas going to call Border Patrol
to come to the scene to “check [lvan’s immigration statugldl. at 12:02:5712:03:15) Shortly
thereafter, Morrow requested assistance from the United States Borddr Rt at 12:04:40-
12:05:26;Doc. No. 273 at 92:2493:11.) A total of approximately seven minutes had passed si
Morrow had stopped Plaintiffat that time.

At his deposition, Morrow testified thaeltalled the Border Patrol becatsehad no way to

confirm Ivan’s identitywithout a driver’s license or state identificati@mnd Border Patrol would be

able toverify lvan’sidentify, in addition to Fernandoidentity and the immigration court documents|

(Doc. No. 271 at 57:759:4, 129:22130:3, 131:24132:2, 182:1P5.) Specifically,Morrow testified
that ‘the Border Patrol was called to come and identifiyn. And then also if, if they want to take

him for the immigation violation, that was up to them(ld. at129:24130:3.) However, at no point
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during the course of the stefbefore or aftethe Border Patrol agents arriveddid Morrow askthe

Border Patrol agents to run an identification or criminal history check on Ivan or Fernando.

As they waited for Border Patrol to arrive, Morrow continued to discuss a variety of tgpics

with Paige, such as his observations of Plaintiffs before pulling them over, whethéald a driver’s
license, the results of his conotpr check on the registration of Plaintiffs’ vehicle, Fernandg
documents anthe circumstances surrounding his entry into the United States, whether Isar
legally present in the United States, and the fact that Morrow intendesledPaigea warnirg for
following too closely behind another vehicle. (Doc. No.2&12:05:27-12:20:50.)

Approximately sixteenminutes after Morrow called for assistare®venty-three minutes
into the stop in total-the Border Patrol agents arrivedd. (at 12:20:50. Morrow gave the gents a
summary of his encounter with Plaintifeand the information he had gatheredn Ivan’s and
Fernando’s immigration status(ld. at 12:21:0012:22:01) The agents then went to Plaintiffs’
vehicle to speak to Ivan and Fernandd. at 12:22:02. At that time Morrow returned to his vehicle,
returned Paige’s identification, and gave hewritten warning for following ¢o closely behind
another vehicle (Id. at 12:22:12-20Poc. No. 271 at 192:125) He then asked her temain in the
vehicle (Doc. No. 292 at 12:22:2227.) A couple of minutes later, the Border Patrol agents inform
Paige that they were taking Ivan into custodyl. &t12:25:25-40.)

Approximately sixteen minutes after the Border Patrol agents arritlady-nine minutes
into the stop in total-a Border Patrol agent ret@dto Morrow’s vehicle to inform Paige where Ivar
was being takepand Paigavas released from the back of Morrowshicle to talk to Ivarbefore he
was taken away(ld. at 12:3604-42) Shortly after Paige exdtMorrow’s vehicle, the sound of the

video from Morrow’s dashcancuts out for the remainder of the recordin§id. at 12:37:55)
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However,at her depositionRaigetestified that as she&as returning tder vehicle to drive away
Morrow rolled downhis passenger window and spoke to Pai¢goc. No.27-3 at131:13-132:3.
According toPaige sheaskedMorrow how he would feel if he were in her position, aidrrow
responded that he was not the one married to an illegal &lcerat 1325-8.) Paige then returned to
her vehicle.(Doc. No. 292 at12:39:10-22.)

b. Procedural History

On December 3, 2018, Plaintiffs filed a Complaint against Morrow, setting forth twosco

under42 U.S.C. § 1988%r Morrow’s alleged violations of their constitutional rights. (Doc. No. 1

unt

)

Specifically, Plaintiffs claim that Morrod) violated the Fourth Amendment, as incorporated by the

Fourteen Amendmenby seizing them witout probable cause or reasonable suspicion that a cf
had been committed and unreasonably prolonging the se@aunde(2) violated theFourteenth
Amendmernis Equal Protection Clause by stopping Plaintiffs and prolonging the stop base

Plaintiffs’ raae, ethnicity, and perceived national origihd. @t197-112.)

ime

d on

On January 15, 2020, Morrow filed a Motion for Summary Judgment, asserting Plaintiffs’

claims should be dismied because he is entitled to qualified immunity. (Doc. No. 27.) Plaint
filed a brief in oppositiono Morrow’s Motion for Summary Judgmeaot February 14, 2020, to
which Morrow replied on March 2, 2020. (Doc. Nos. 31, 32.)
[I. Standard of Review
Summary judgment is proper “if the movant shows that there is no genuine dispute as
material fact and the movant is entitled to judgment as a matter of laad.” R- Civ. P. 56(a). “A
dispute is ‘genuine’ only if based on evidence upon which a reasonable jury could return arver

favor of the normoving party.” Henderson v. Walled Lake Consol. $d69 F.3d 479, 487 (6th Cir.
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2006). “Thus, ‘the mere existence of a scintilla of evidence in support of the plaintifti®pogll
be insufficient; there must be evidence on which the jury could reasonably find forittEfpT
Cox v. Kentucky Dep't of Transp3 F.3d 146, 150 (6th Cir. 1995) (quotiAgderson v. Liberty
Lobby, Inc, 477 U.S. 242, 252 (1986)). A fact is “material” onlfits resolution might affect the

outcome of the suit under the governing substantive ldbenderson469 F.3d at 487.

At the summary judgment stage, “[a] court should view the facts and draw all reasopable

inferences in favor of the nemoving party.” Pittman v. Experian Info. Solutions, In€01 F.3d

619, 628 (6th Cir. 2018):But where, as heréyere is a videotape capturing the events in question

the court must view[ ] the facts in the light depicted by thieleotape” Green v. Throckmortgn

681 F.3d 853, 859 (6th Cir. 2012) (quotiBgott v. Harris 550 U.S. 372, 378-81 (2007)).

“[T]he moving party bears the initial burden of showing that there is no genuine dispute of

material fact.” Ask Chems., LP v. Comput. Packages, 5@3 F. App’'x 506, 508 (6th Cir. 2014)

The moving party may satisfy this initial burden by “identifying those parts of the redooth W

demonstrate the absence of any genuine issue of material fawdSey v. Whirlpool Corp295 F.
App’x 758, 764 (6th Cir. 2008). “[I]f the moving party seeks summary judgment on an issu
which it does not bear the burden of proof at trial,” the moving party may also “meetaismitien
by showing that ‘there is an absence of evidence to support the nonmoving party’sldagpiéting

Celotex Corp. v. Catretd77 U.S. 317, 325 (1986)). Once the moving party satisfies its burden,

e for

“the

burden shifts to the nemoving party who must then point to evidence that demonstrates that there

is a genuine dispute of material fact for trialAsk Chems.593 F. App’x at 5089. “[T]he

nonmoving party may not simply rely on its pleading, but must ‘produce evidence that results in &
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conflict of material fact to be solved by a jury MISC Berhad v. Advanced Polymer Coatings,,In
101 F. Supp. 3d 731, 736 (N.D. Ohio 2015) (quofiuy, 53 F.3d at 150).
1. Analysis

“Police officers are immune from civil liability unless, in the course of perifog their
discretionary functions, they violate the plaintiff’'s clearly establishedtitotisnal rights.” Mullins
v. Cyranek805 F.3d 760, 765 (6th Cir. 2015). To deterenivhether an officer is entitled to qualifieq
immunity, courts “apply a wekstablished twgrong test: (1) whether the facts, when taken in t
light most favorable to the party asserting the injury, show the officer's conduct didats
constitutionakight; and (2) whether the right violated was clearly established such ‘tbas@nable
official would understand that what he is doing violates that righd.”{quotingSaucier v. Katz533
U.S. 194, 202 (2001))Courts are permitted to exercise ¢iir sound discretion in deciding which o
the two prongs of the qualified immunitgnalysis should be addressed finstlight of the
circumstances in the particular case at hafkarson v. Callaharb55 U.S. 223, 23@009) “Once
a defendant invokegualified immunity, the plaintiff bear¢he burden to show that qualified
immunity is inappropriaté. Quigley v. Tuong Vinh Thar07 F.3d 675, 681 (6th Cir. 2013).

With regard to the second promj the analysiswhether the right violated was clearly
established, the Sixth Circuit has elaborated that “[t]he constitutional right campdy be a general
prohibition, but rather ‘the right the official is alleged to have violated must have begmty cl
establishd in a more particularized, and hence more relevant, s@isecontours of the right must
be sufficiently clear that a reasonable official would understand that whatdbegs violates that
right.”” Sample v. Bailey409 F.3d 689, 698 (6th Cir. 200&juotingAnderson v. Creightqr83

U.S. 635, 640 (1987)). However, that “is not to say that an official action is protected by qua

he
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immunity unless the very action in question has previously been held unlawful, but it is ta gay |
the light ofpre-existing law the unlawfulness must be appareAnterson483 U.S. at 640 (internal
citation omitted). “The relevant, dispositive inquiry in determining whether & mglclearly
established is whether it would be clear to a reasonable officdrishednduct was unlawful in the
situation he confronted.Katz, 533 U.S. at 202Additionally, “[i]Jn the ordinary instance, to find g
clearly established constitutional right, a district court must bimtling precedent by the Suprem
Court, its courbf appeal®r itself.” Kennedy v. City of Cincinna®95 F.3d 327, 33{th Cir.2010)
(quotingOhio Civil Serv. Employees Ass'n v. Sei@g8 F.2d 1171, 1177 (6th Cir. 1988)).
a. Count |

In Count | of their Complaint, Plaintiffs allege that Morratopped Plaintiffs without
probable cause or reasonable suspicion that they had committed amdinnereasonably prolonged
their seizure. (Doc. No. 1 §f97-104.) Morrow contends he is entitled to summary judgment
Count Ibecause he had probable cause to initiate the stop of Plaintiffs for following tog bleisield
another vehicle and reasonable suspicion of additional criminal activity justifygngxtension of
the stop. (Doc. No. 27 40-17.) In particular, Morrow argues that Plaintiffsolonged detention
was justified by reasonable suspicion that Ivan had been driving without a liceas&aige
wrongfully entrusted her vehicle to an unlicensed driver, and that Ivan and Feraaneiotéred the
United Statesmproperlyin violation of federal immigration law (Id. at 12-17.) In response,
Plaintiffs appear to concede that Morrow had probable cause to pull them over, but contéed th
extended seizure was unreasonable for a number of reasons. (Doc. No. 31 at 9-16fs &izenti
Morrow did not have reasonable suspicion of wrongful entrustment or illegal entry aivbtinadv

had no authority to enforce the federal d&gorohibiting illegal entry. Id. at 1216.) They also
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claim that althougtiMorrow became aware that Ivalid not have a license shortly after stoppin
them, Morrow took no action to actually investigate lvan’s driving without a lidkasgould justify
the extended length of the stodd. (@t 1314.) Upon reviewof the parties’ arguments, the Coui
finds that Morrow is entitled to summary judgment on Plaintiffs’ claitmat Morrow’s actions
violated their rights under the Fourth Amendment.

Asnoted briefly abovePlaintiffs do not dispute that the initial stop of Plaintiffs’ vehicle wx
lawful. Nor could they, as Morrow had probable cause to believe that Paige hadtedrartraffic
violation. Stopping and detainingdaiver constitutes a seizure within the ameng of the Fourth
Amendmenibf both the driver and any accompanying passendggeeBrendlin v. California 551
U.S. 249, 2512007) But“so long as the officer hasobable cause to believe that a traffic violatig
has occurrear was occurring, the resultant stop is not unlawful does not violate the Fourth
Amendment.” United States v. Davjigl30 F.3d 345, 3586th Cir.2005) (quotingJnited States v.
Bradshaw 102 F.3d 204, 210 (6th Cit996). “Therequirements of probable cause are satisfi
‘where*“the facts and circumstances within their (the officeisrowledgeand of which they had
reasonably trustworthy informatidiare) sufficient in themselves to warrant a man of reasong
caution in the belief thatan offense has been or is bergmnmitted” Id. (QuotingBrinegar v.
United States338 U.S. 160, 175-76 (1949)

Here, before pulling Plaintiffs’ vehicle over, Morrow observed the veltialelingsixty to
sixty-five miles per hour andtayingone to two car lengths behind anothehigke. (Doc. No. 292
at 11:56:0&6; Doc. No. 272 at 104:24105:10; Doc. No. 2B at 61:1562:11.) Consequentlyhe
had probable cause to belighatthe driver of Plaintiffs’ vehicle had violated Ohio ReadCode §

4511.34A), which provides that tf[he operator of a motor vehicle. shall not follow another vehicle
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. . . more closely than is reasonable and prudent, having due regard for the speed of such vel
andthe traffic upon and the condition of the highwayhio Rev. Code § 45134(A); seeUnited
States v. WilliamsgmNo. 3:11CR1552011 WL 4944400at *3 n.3(N.D. Ohio Oct. 17, 2011) Ohio
courts have consistently upheld the oneleagth/ten mph rule of thumb as applied to jussiiyps
for violation[of] O.R.C. 8511.34(A)?). As aresult, Morrow’s initial stopf Plaintiffs’ vehicle was
constitutionally permissible.

However, this does not end the Court’s inquiry,aaseizure that is lawful at itaception can
violate the Fourth Amendment if its manmdrexeation unreasonably infringes interests protects
by the Constitution.”United States v. Evere®01 F.3d 484488 6th Cir.2010) (quotingdllinois v.
Caballes 543 U.S. 405407 (2005)). An ordinary traffic stogs‘more akinto aninvestigative
detention rather than a custodial arrast] the principles announcedTiarry v. Ohig 392 U.S1, 88
S.Ct. 1868, 20 L.Ed.2d 889 (1968), apply to defireescope of reasonable police condutinited
States v. Hill 195 F.3d 258264 (6thCir. 1999) Accordingly, the Court must determine whethg
Morrow’s execution of the traffic stop complied with the standard for temporgentitens set forth
in Terry and its progeny.

“To qualify as reasonable seizures under the FAmiendment,Terry detentions must be
‘limited in [both]scope and duratioi. Everetf 601 F.3d at 488 (quotirfgorida v. Royey 460 U.S.
491, 500 (1983)). That is, “a stomust ... last no longer than isecessary to effectuate the purpog
of the stofi and “theinvestigative methods employed should be the least introspams reasonably
available to verify or dispel thafficer's suspicion in a short period of timdd. (quotingRoyer 460

U.S.at500. However, some amount of unrelated questionimgimissble “so long as the officer’s
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overall course of action during a traffic stop, viewed objectively and in itstyptaireasonably
directed toward the proper ends of the stdp.”at 495.

Additionally, police may extend a stop beyond the scope of whatoriginally permissible
if “something that occurred during the st@used the officer to have a reasonable and articulg
suspicion that criminal activity was afdotHill, 195 F.3cdat 264;United States v. Belb55 F.3d 535
539 Gth Cir. 2009) (“To detain the motorist any longer thanrémsonably necessary to issue th
traffic citation, however, thefficer must have reasonable suspicion that the individua¢igaged
in more extensive criminal condugt(quotingUnited States v. Towns& 305 F.3d 537, 541 (6th
Cir. 2002). “Reasonable suspicion requires specific and articufabts, which, taken together with
rational inferences frorthose facts, reasonably warrant the continued detentiamaftorist after a
traffic stop.” Bell, 555 F.3dat 540 (quotingJnited States v. Smjt263 F.3d 571, 588 (6th Cir.
2001). In other words, [f]easonable suspicids more than an Htlefined hunchand “must be
based upon a particularized and objective basisuspecting the particular person..of criminal
activity.” Id. (quotingSmith 263 F.3dat 588).

First, the Court finds tha¥lorrow did not impermissibly extenlaintiffs’ detentionby his
initial questioning during the first seven minutes of the stop prior to calling for Béxakeol's
assistance.In the traffic stop context, “[b]Jeyond determining whether to issue a traffic ticket

officer’'s mission includes ‘ordinary inquiriescident to [the traffic] stop.” Rodriguez v. United

States 575 U.S. 348, 355 (201%yuotingCaballes 543 U.S. at 408). “Typically such inquiries

involve checking the driver’s license, determining whether there are outstandingtsragainst the
driver, and inspecting the automobile’s registration and proof of insurattelh addition, fnitial

guestions related to the driverand passenderidentities and their purpose for traveling are n
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beyond the permissible scopeUnited States v. $275,000 in U.S. Currengp. 1:070058, 2009
WL 1588661, at *11 (M.D. Tenn. June 5, 2000nited States v. Pott®No. 976000,1999 WL
96756 at *4 (6th Cir. Feb. 2, 1999)I{“is well established that an officer is free to ask trakiated
guestionsand questions about a dri®identity, businesand his travel plans during the course ¢
a traffic stop.”)

In the instant matter, during the first seven minutes of the stop, almost all of Merr
guestionsdl within the permissible scope of inquiries a stop based dRaige’s traffic violation.
After pulling Plaintiffs’ vehicle over, Morrow immediatebsked forPaige’slicense, the vehicle’'s
registration, and proof of insurance, anfbrmed Plaintiffsthat he stopped them for following tog
closely behind another vehicle. (Doc. No-28t 11:57:5411:58:12.)Hethen questioned Plaintiffs
about Ivan driving earlier and their stop at McDonald’s, obtained identification fram dawnd
Fernando, inquired de the other minor passengers, and asked about Plaiptifisboseor traveling
to Cleveland.(Id. at 11:58:17-12:00:33 When Morrow asked Paige to stept of the vehicle, he
continued to discuss the reason for the stop, asked for more informatiatrvaiat time Plaintiffs
needed to arrive in Cleveland, and clarified who had the immigration hearing aRthithifs’
relationships to one anothgild. at12:00:33-12:02:16 This occurred as Paige and Morrow move
towardsand entered/lorrow’s vehicle so that he could run Paige’s informati@ial.) None of this
guestioning exceeded the scope of the traffic stop or impermissibly extendedfPlaleténtion.

Even assumingarguendo that, as Plaintiffs’ claim, any questioning as to Plaintiff
immigration status exceeded the scope of the stop, Morrow asked only a single glwestgthe
first seven minutes of the stajirectly regardingimmigration status. Specifically, Mow asked

Paigewhether Ivan was “in some type of” immigration procefld. at 12:01:5512:02:16.) When

14

d

1v2)




Case: 1:18-cv-02784-PAB Doc #: 35 Filed: 08/17/20 15 of 24. PagelD #: 894

Paige answered and then followed up on her own to request that Morrow not take any actn [relate

to lvaris immigrationstatus Morrow refrained fran asking additional immigration related questions,

noting that it was out of his concerfid. at 12:01:5512:03:15) He then called for Border Patrol’s

assistance(ld. at 12:04:4012:05:26.) This limited interaction regarding lvan’s immigration statu

[72)

did not impermissibly extend Morrow’s initial questioning or demonstrate that Morraiv ha

“definitively abandonethe prosecution of the traffic stop and embarked on anstis¢ésined course
of investigation’” Everetf 601 F.3dat 495. While Morrow did ask several questions related
Fernando’s immigration hearing, such questimese permissibleaspertaining to Plaintiffs’ travel

plans and purposes for traveling.

to

Next, the Court finds that Morrow did not violate clearly established law by calling Bofder

Patrol and waiting sixteen minutes for Border Patrol agents to akivather court from this district
recently addressedsgenario similar to the orgresented here. lBomez Alvarado v. Bearthree

individuals dd not produce sufficient identification after an officer found two of them fishirtgouwit
a license No. 3:18 CV 5892020 WL 516284, at *1 (N.D. Ohio Jan. 8, 2020). In respoise,
officer asked whether they were illegally present in the United Statesafeardthey responded that
they werethe officer allegedly smiled andsaid, ‘I'm going to send you back to Mexico.ld. The
officer then called Border Patrol and detained all timdevzidualsand their five respective children

for almost an hour and a half until Border Patigénts arrive@nd transported them to a Bordsg

Patrol station Id. A second state officer thtidarrived during the wait for the Border Patrol agenits

wrote one of the detained individuals an unlicensed fishing citation and gave it to one of the H

Patrol agentbefore they left Id.
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In defense of the extended detention, the offieegued that holding thidividuals until
Border Patrol arrived was necesstryerify their identityin order to issue a citationid. at *3. The
court granted summary judgmentfavor of the officerswith respecto thedetainedindividuals’
prolonged detentionlaims reasoning:

This Court doubts that laenforcement officers may detasomeone for ninety

minutes to verifyidentity and addressat least when the detainee has committed only

a lowlevelregulatory crime.However, perhaps due to the unusual fatthis case,

on-point authority is apparently nonexistentAbsent such precedent, qualified

immunity shields Bea andKaufmann from liability.

Of course, Beard’s true motivation may not have beelesare to enforce Ohio’s

fishing regulations. Rather, he maphave hoped to facilitate the deportation of the

adult Plaintiffs,who admitted to unlawful immigration statuBut Beard’sintent is
irrelevant. “[T]he Fourth Amendment’s concern witkasonableness allows certain
actions to be taken in certatircumstances, whatever the subjective inteM/hren

v. United Statess17 U.S. 806, 814 (1996) (citation, emphasis, and internal quotation

marks omitted)accord Wiley v. Oberlin Police Dep830 F. App’x 524, 528 (6th Cir.

2009).

Id. at *3-4.

Here,after pulling Plaintiffs’ vehicle over, Morrow developed reasonable suspicionvtrat
had been driving without a license in violation of ORevisedCode §510.12A)(1). To wit, within
minutes of the stop, Ivan admitted that he had been driving Mbemow first saw Plaintiffs’ vehicle
and that he did not have a license. (Doc. No. 27-2 at 83:10-84:10, 85:148Ridtiffs argue that
Morrow had the necessary information to issue a citation well before the Bord#ragatnts arrived,
yet took no further steps to investigdten’s violation. (Doc. No. 31 at 13.) Howevéyjorrow
testified that he would not be able to identify Ivan throughcbmputer system withoutdaiver’s
license or statiglentification—which Plaintiffs have not challengeehnd that he called Border Patrg

because they would be alieverify Ivan’s identity. (Doc. No. 21 at 57:759:4, 129:22130:3,

131:21432:2, 18219-25.) Morrow’s intent in calling Border Patrol may not have been to ver
16

fy



Case: 1:18-cv-02784-PAB Doc #: 35 Filed: 08/17/20 17 of 24. PagelD #: 896

lvan’s identityfor the purpose of issuing a citatiesindeed, Morrow never asked the Border Patr,
agents to run an identification cheakd neveissued a citation to lvarbut that is not relevaninder
the Fourth Amendment’'s objective reasonableness standsed.e.g, United States v. Torres
Ramos536 F.3d 542, 550 n(Bth Cir.2008)(“ The subjective intent of the officer is irrelevambth
before and after the initial gid). Consequently, sa in Gomez Beard without authority
demonstrating that holding Plaintiffs for an additional sixteen minutes to veafysiidently was
unreasonable, qualified immunity protects Morrow from liability for this additiertgnsion of the
stop. In fact, that conclusion is even more strongly supported here, as Morrow held Plaintiff
significantlylesstime thanthe individuals were held iBomez Beard

Finally, although neither party specifically addressed the reasonableness of deRaiigag
and the other Plaintiffanother sixteen minutégllowing the arrival of Border Patrol, the Court find
that Morrow’s actions in this regard also did not violate clearly establishedSéwartly after their
arrival, the Border Patrol agents informed Paige that they were going to take Ivan iatty casd
Morrow’s decision to continue tbetainPaige in the back of his vehicle while Ivan’s atr®ok place
did not violate clearly established laviee United States v. Haryéyo. 5:17CR-86-DCR-REW,
2017 WL 4018478, at *4 (E.D. Ky. Sept. 11, 2017) (“[W]here an individual @ area immediately

adjoining the arrestee, the individuahy beplaced in temporary protective detention even in t

4 The Court also notes that based on firiding, the subjectmatterof the questions that Morrow askedide while
waiting for the Border Patrol agents to arrigérrelevant. Because Morrow was waiting for the Border Patrol agent

arrive, even ihis questions were unrelated to the purposes of the stop, they did not act to prolong the stopSerthé

Bell, 555 F.3dat 542 (“Because the Officers already were waiting for the results of the bac#groeck, any time that
the Officers spent in pursuing other matters while the backgroueckovas processing, even if those matters we
unrelated to the original purpose of the stop, did not extend the length of the stop.”).
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absence of probable cause or a reasonable suspicion thatithdual poses a threat to officel
safety.) (quotingUnited States \Kinzalow 236 F.App'x 414, 418 (10th Cir. 2007)

Consequently, the Court finds that Morrow is entitled to summary judgment on Plain

claimsunder the Fourth Amendmelésed on theinitial seizure and théength of their detention.
b. Count Il

Plaintiffs also assert that Morrow violatBthintiffs’ rights under the Equal Protection Claus
by stoppindPlaintiffsand prolongnhg theirdetentiorbased on their perceived race and national arig
(Doc. No. 31 at 16.) Morrow contends that Plaints$tdective enforcemermiaims fail because they
have not presented evidence that other similarly situated drivers were not pulleddbercause
they cannot demonstrate that Morrow’s actions had a discriminatioppseor effect. (Doc. No. 27
at 1719; Doc. No. 32 at 2H28.) Conversely, Plaintiffs argue that Morrow’s deposition testimg
and actions during the stop sufficiently support their claims. (Doc. No. 31-22.16The Court
concludes that summary judgment in favor of Morrow on Plaintiffs’ selective enfertesiaims $
appropriate.

“The Equal Protection Clause prohibits the seleaiercement of laws based on arbitrar
classifications. Conrad v. City of Bere&43 F.Supp.3d 896, 904N.D. Ohio2017) To prevail on
a claim of selective enforcement in violation of the Equal Protection Clautenaffpmust satisfy
three elements:

First, [an official] must single outerson belonging to an identifialjeoup, such as

those of a particulatace or religion, or a group exercisiognstitutional rights, for

prosecutioreven though he has decided twprosecute persons not belongiaghat
group in similar situationsSecond, [the official] must initiatthe prosecution with a

> Based on the analysis above, the Court finds it unnecessary to address the pgutieshts regarding wrongful
entrustment and federal immigration law.
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discriminatorypurpose.Finally, the prosecution mukave a discriminatory effecho
the group which the defendant belongs to.

Gardenhire v. Schuber205 F.3d 303, 31@th Cir.2000) (quotingJnited States v. Andersp23
F.2d 450, 453 (6th Cid991)). This “standard is a demanding ohé&temler v. City of Florencé26
F.3d 856 873 (6th Cir. 1997) (quotingUnited States v. Armstron®l17 U.S. 456,463 (1996)).
Indeed,“there is a strong presumption that gtate actors have properly discharged their offic
duties, ando overcome that presumption the plaintiff must pméséearevidence to the contrafy
Id.

The Court agrees with Morrow that Plaintiffs’ claims cannot succetad@gard to the initial
stop of Plaintiffs’ vehicle, as Plaintiffs have not provided any evidens@wlarly situated people
that were treatedifferently. The Sixth Circuit has made cle#ndt as to the first elemehit is an
absolute requirement that the plaintiff make at legstima facieshowing that similarly situated
persons outside [hig]ategory were not prosecutedCunningham vSisk 136 F.App'x 771 775
(6th Cir. 2005) (quotingGardenhire 205 F.3d at 319). For example, @Qunninghaman officer
pulled over the plaintiff, held him at gun point, waited dtiner officersto arrive, searched his caf
and found nothing illegal, ran a check on his license and registration that yielded no ne
information, and then issued him a citation for speedidgat 772-73. On appeal, the Sixth Circu
affirmed the dismissal of th@aintiff's selective enforcement claim on summary judgment beca
he relied entirely on the fact that he was African American and two of ficersfinvolved were
white, finding that the plaintiffgroffered nothing to suggetstat similarly situated pgple (speeders)
of different raceswere treated differently in terms of arrest or search ongkigance of traffic
citations” Id. at 775;see alsd”ullin v. City of Canton133 F.Supp.2d 1045, 1054N.D. Ohio2001)

(granting summary judgment in favor thie defendant becaugke plaintiffdid “not offer evidence
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satisfying the absolute requirememnf any selective enforcement claiwa showing that similarly
situated persons outside her category were not pros€gijtdetion omitted).

Similarly, in this casePlaintiffs have not provided any evidence that Morrow did not sf
similarly situated people of different races or national origin. In Ra&ige and Ilvan admbed that
no other cars were following as obbg behind other vehicleas they weravhen Morrow pulled
Plaintiffs’ over. (Doc. No. 272 at 10511-106:17;Doc. No. 273 at 63:1320.) Instead,n support
of their claims,Plaintiffs appear to rely on the fact that Morrow became suspicious anetistart
follow them only after observing Ivan driving and, thereby, noticing his Hispanic ethnicity. (D
No. 31 at 19.) But that is insufficient to establish a selective enforcemantwith regard to the
initial stop of Plaintiffs without any evidence related to similarly situatekicles that Morrow
ignored As such, Plaintiffs’ selective enforcement claims based on their allegatian®orrow
stopped Plaintiffs based on their perceived race and national origin fail asaah&v.

The Court finds that summary judgment also is warranted aBlamtiffs’ selective
enforcementlaims based on their prolonged detention. As noted above, in order to establ
selective enforcement claim, a plaintiff must demonstratethieaprosecutio hada discriminatory
effect. Gardenhire 205 F.3dat 319 (6th Cir. 2000).“To establish discriminatory effect in a racq
case, the claimantnust show that similarly situated individuals of a differeate were not
prosecuted.”Farm Labor Org. Comm. \Ohio State Highway PatrpB08 F.3d 523534 @th Cir.
2002) (quotingArmstrong 517 U.Sat 465). Further, “[a¢laimant can demonstrate discriminator
effect by naminga similarly situated individual who was not investigatedthrough the use of

statstical or other evidence whicladdress[es] the crucial question of whether one clabsing
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treated differently from another class that is othersisglarly situated” Id. (quotingChavez v. lll.
State Police251 F.3d 612, 638 (7th Cir. 2001)).

Here, Plaintiffs again fail to provide any evidence showingdimailarly situated individuals
of a different race wertreated differently with respect to the lengthRidintiffs’ detention or any
other aspect of the stolaintiffs cite to Morrow’s @position testimony to support their claims, by
this reliance is misplaced. For example, Plaintiffs claim that Morrow testifiedehets never called
Border Patrol orwhite orblack motorists. (Doc. No. 31 at 17.) Morrowid testifythat he did not
remember ever calling Border Patrol when white or badpectsvere involved. (Doc. No. 2T at
179:6-9(* Q. Do you remember calling them on any white peopfe'No. Nothing stands out in my
mind. Q.Do you remember calling them on any black peopfe™No.").) However,when asked,
“[e]very time youve called Border Patrol, was the person you called dbatirio,” Morrow also
responded, “I don’t remember.(ld. at 179:35.) Thus, Morrow’s testimony does not provide ar
evidence as to theace orethnicity of the individuals that were involved when Heespreviously
called the Border Patrol during his caredie cited testimony only demonstrates thatlid na
remember if those calls involved suspects of any specific racial or ethnic group.

Plaintiffs also assert that Morrow’s testimony demonstrates thatdse to call Border Patrol
instead of runnindgvan’s and Fernando’s information through his computstesybecause of their
Hispanic names. (Doc. No. 31 at-18.) But a review of his testimony does not support tf
conclusion. When asked whose names he ran through his dadabagethe stop, Morrow stated:
“l ran Paige, because she had an Ohio $iegmhich | knew | would get information back. . If |
would have ran- through my experience, as soon as you run those other two genderaareé and

DOB, it's going to pop up launch of different alias stuff thdnh not going to be able to sort thugh”
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(Doc. No. 271 at 130:1121.) When later asked to expand on what he meant by the possibility of

receiving a lot of aliases, he explained the difficulty of running a name"ligkbn Smith or

“Fernando Ramirézdecause the system will provide a lot of individuals with the same name that he

would have to sort throughld( at 145:3146:16.) Specifically,with respect to the Fernando Ramirg

example, Morrow stated: “[VMen you run an Hispanic name and DOB, thdl/come back with

alias hits, meaning, | donknow, let's just say Fernando Ramirez, all right, and | run that name gnd

DOB, youre going to get a bunch of different Fernando Ramiliezould be another name Ramirez
different date of births. (Id. at 146:38.) When subsequentlgsked why he was “specifically
concerned about that issue with Hispanic names,” Momesponded that it was based on th
“specific example that we’re working with here today [i.e. Menzalvo Lazcanos].It's not a
refererce to Hispanics.”(Id. at 146:17147:2.) Thus, Morrow did not testify that he refused to ru
lvan's and Fernando’s information because of their Hispanic names. Instead, his testirkeny
clear that he did not run their names because without a drivezisse, he would get back ar
unworkable number of names. Furthiiorrow did, in fact,search hisystemfor a Hispanicmame
during the stopPaige Monzalvo Lazcanbecause she had an Ohio licenfld. at 130:13-16.)
Finally, Plaintiffs claim that Morrow’s testimongemonstrates healled Border Patrol to
check on Ivan’s and Fernando’s immigration status because they are Higpdthat hewould not
do so for nonHispanic drives with no identification (Doc. No. 31 at 18.) Again, thig
mischaracterizes Morrow’s testimony. When asked wheWarow would contact Border Patrol
on a norHispanic driver with no identificatioMorrow ultimately answered that if he “beligadg”
the driver was a U.S. citizen, he would not call Border Patrol to identify t{Broc. No. 271 at

147:4-148:1.) In contrast to thahypotheticalsituation, when Morrow called Border Patrchiring
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the stop, he already had ample evidence that Fernando and Ivan wek& ratizens, as hevas
aware that Fernando was immigration proceedings and that lvan was about to begin [the
immigration process. ConsequentlyMorrow’s testimonydoes not indicatéhat he treats similarly
situated Hispanic and non-Hispanic suspects differently.

Accordingly, Plaintiffs have nodentified a similarly situated individual who waseated

differently or provided statistical or other evidencghowing that Morrow treats Hispanic peopl

D

differently from similarly situated individuals of other races. As such, Fifgicinnot demonsite
that Morrow’s actions had a discriminatory efféct.

The lack of probative evidence in support of Plaintiffs’ claims also distingutbieesase
from Farm Labor on which Plaintiffs heavily rely(SeeDoc. No. 31 at 1-20.) In Farm Labor in
supportof a finding of discriminatory effecthe plaintiffs ‘introduced direcevidence that Hispanic
motorists are treated differently than whiteotorists” including testimony from three of the
defendant officersthat,in their experience, they would refdispanic motorists to the BordBatrol
when, in precisely the sansgcumstances, they would not refEmeone who was white (i.e., not of
Hispanic appearance)308 F.3dat536. As described above, there is no such evidence in this ¢ase.
Therefore, the Court will grant Morrow’s Motion for Summary Judgment with réespddaintiffs’

claims for selective enforcement.

8 As a result, the Court neewt addresshe parties’ argumestegarding whether Morrow acted with a discriminatory
purpose
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V. Conclusion

For the reasons set forth abpiorrow’s Motion for Summary JudgmefDoc. No.27) is

GRANTED.’

IT I1SSO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: August 17, 2020 U. S. DISTRICT JUDGE

7 In his Motion for Summary Judgment, Morrow includes a cursory request to assess cdaitstifts,Poresumably

pursuant to42 U.S.C. § 1988 (Doc. No. 27at 20.) The Court denies Morrow’s Motion in this regard, as Plaintiff$’

claims were nofrivolous, unreasonable, or without foundatioBeeWhite v. City of YpsilantiNo. 962414 1997 WL

705253 at *2 (6th Cir.Nov. 4,1997) (“[T]he Supreme Court hasehd that a prevailing defendant should recover on
upon a finding by the district court that the plainfiffsction was frivolous, unreasonable, or without foundation, ev,
though not brought in subjective bad faith.”) (internal quotations and citations @mitte
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