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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

LAURA DURR, Case No. 1:18-CV-2876
Plaintiff,
MAGISTRATE JUDGE
V. THOMAS M. PARKER

COMMISSIONER OF SOCIAL SECURITY
MEMORANDUM OF OPINION
AND ORDER

Defendant

)
)
)
)
)
)
)
)
)
)

Introduction

Plaintiff, Laura Durr, seeks judicial review of the final decision of the Cmsioner of
Social Security, denying her application for disability insurance ber(&ffB”) under Title Il
of the Social Security Act. This matter is before me pursuatf? t1d.S.C. § 405(gand the
parties consented to my jurisdiction un@8rU.S.C. 8§ 63@) andFed. R. Civ. P. 73ECF
Doc.11 Because the Al failed to apply proper legal standards in evaluating oherdafeating
physician’s opinions, the Commissioner’s final decision denying Durr’scapioin for DIB
mustbe VACATED and Durr’s casmustbe REMANDED for further consideratiaonsistent
with this Memorandum of Opinion and Order.
Il. Procedural History

OnNovember 3, 2015, @r applied for DIB. (Tr. 198-199. Durr alleged thashe

became disabled ddovember 11, 2014(Tr. 198). Durr’s last insured date will be December

! The administrative transcript is ECF Doc. 10
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31, 2019. (Tr. 200)The Social Security Administration deniBdirr’s application initially and
upon reconsideration. (Tr. 95-98, 102-10Burr requested an administrative hearing. (Tr.
109. ALJKeith J. KerneyheardDurr's case on February 22018, and denied the claim in a
May 24, 2018 decision. (Tr. 10-21). @rctober 182018, the Appeals Council denied further
review, rendering the ALJ’s decision the final decision of the Commissionerl-@r On
December 142018, Durffiled a complainseekingudicial review of the Commissioner’s
decision. ECF Doc. 1
1. Evidence

A. Relevant Medical Evidence

Durr completed a function report on November 12, 2015r. 241-248). She reported
suffering from peripheral neuropathy pain that kept her awake at night. Shedemolbager
being able to mulitask or work quickly enough to perform her past work. (Tr. 241). She
reported that she used to cry at her desk because she felt overwhelmed. (Tr. 273). She had
difficulty focusing due to pain and lack of sleep. She had trouble sitting for gt lef time
and struggled with depression. (Tr. 241). Her problems affected her ability t@fff, sit,
kneel, climb stairdhermemory,her ability tocomplee tasks, antierconcentration. (Tr. 246).

In the fall of 2014, Durr had uncontrolled blood sugar and neuropathy. However, she did
not feel comfortable with insulin therapy and wanted to try making lifeshdages. (Tr. 313-
314).

A nerve conduction study completed in April 2015 returnedriggl “mostly consistent
with bilateral generalized distal to mild to moderate sensory motor perigiudyakuropathy of

the bilateral distal lower extremities.” The test also showed “bilateral mild to moderstery

2 Durr’'s husband also completed a function report, but Durr cites a fornphedra to be a duplicate of
her own form.ECF Doc. 12 at 23(Tr. 267-274). Her husband’s report is at 15E. (Tr. 298-305).
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motor axonal as well as demyelinatineuropathic denervating features bilaterally.” There was
no evidence of lumbosacral radiculopathy. (Tr. 369).

Durr began treating at the Cleveland Clinic in October 2016. During her October 26,
2016 examination with Dr. Ann Kelleher, Durr requesae@ferral to functional medicine for her
diabetes. (Tr. 427). Durr reported that she was not seeing a doctor for her giahe test
taking insulin, was not exercising, and had tried several diets to help with weghbDlos
Kelleher diagnosed tygediabetes mellitus without complication and without kbaigm current
use of insulin. (Tr. 429).

On January 17, 2017, DwssawDr. Seema Patel for her diabetes and peripheral
neuropathy. (Tr. 432). Physical examination revealed back pain, numbniesging of her
feet, anxiety, depression and sleep difficulties. (Tr. 434). But Durr had no abrniesnalher
arms or legsHer gaitwas normahnd her treatment planstimplyto manage her diet and stress
— was conservative(Tr. 434-435). Dr. Patel diagnosed peripheral neuropathy, type 2 diabetes
mellitus without complication, mixed hyperlipidemia, and recurrent major depnasspartial
remission. (Tr. 445). On February 21, 20dyr's diagnoses were listed:agpe 2 diabetes
mellitus with diabetic neuropathy, without long-term current use of insditironic pain in left
foot; chronic pain in right foot; obesity; and mixed hyperlipidemia. (Tr. 466).

On February 21, 2017, Mladen Golubic, MBxamined Durr at Dr. Patel's request.
Durr reported losing 27 pounds through diet. (Tr. 463). Durr was encouragethar blood
testsdone and was advised that medication might be necessary to control her blood sugjar level

in the future. (Tr. 466).

3 Durr refers to Dr. Golubic using feminine pronounSCFE Doc. 12 at$8 The ALJ andhe
Commissioner use masculine pronouns to describe Dr. GolBEGIE. Doc. 14 at 5 Dr. Golubic is male:
seeMladen Golubic, M.D., PhQlast visited 10/11/19).
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On March 8, 2017, Durr saleth Bluesbne, R.D., for nutrition counseling at the Centers
for Lifestyle Medicine. Bluestongrovided anutrition plan. (Tr. 471).

On March 23, 2017, Durr saw Josie Znidarsic, DO, for her history of chronic pain and
difficulty controlling symptoms. (Tr. 475). She reported chronic pain and relsteesisf
anxiety and depression. (Tr. 476). Durr underwent acupuncture and received instruction on
stress reduction, pain reduction and positive behavioral changes. (Tr. 476).

On March 30, 2017, Durr saw Sandra Darling, DO for her history of chronic $am.
reported no change after acupuncture but underwent acupuncture again that day. 487)486-
Durr saw Dr. Darling again on April 6, 2017. She reported pain in both feet and calves. She
reported that her pain was causing her stress and that she was managneghrstigh prayer
and meditation. (Tr. 494). On April 13, 2017, Durr reported working on dietary changes. She
had lost 90 pounds and was taking little walk/runs down the block and Baekwas still
complaining of pain in her feet and lower extremiti€b. 499). On April 20, 2017, Durr told
Dr. Darling that the pain depressed her. (Tr. 504). On May 4, 2017, Durr reported pain in her
feet. She was practicing positive thinking, gratitude, meditation, and footgeasgh natural
oil. Positive thoughts were helping with her depression. (Tr. 521).

Durr attended a group meeting on May 8, 2017. She reported moving more and
meditating every day. She had done a little yoga and attended Zumba c&ssesported that
her fasting blood sugar was over 300 on some dagsause the higblood sugatevels
depressed heshestopped measurinthpem (Tr. 526). On May 11, 2017, she continued to
report pain irher feet and legs, which was worse at nigBhe continued to refuse to take
medication for her pain. (Tr. 532). She was moving more and drinking organic odffee.

531). Her physical examinatiomvas normal (Tr. 533).



On June 7, 2017, Durr met with a neurologist, Dr. Robert Kosmides. (Tr. 55561).
Kosmides diagnosed small fiber neuropathy (Tr. 559) and listed her prior diagnpseplasral
neuropathy, type 2 diabetes mellitus without complicatoired hyperlipidemia, recurrent
depression in partial remiss, obesity, pain in both feet, pain in both lower legs, type 2 diabetes
uncontrolled with neuropathy, pure hypercholesterolemia, and chronic pain syndrant60jT

Durr saw Dr. Andrew Bamat the Cleveland Clinic on October 26, 2017. (Tr. 594-599).
Dr. Bang reported a generalized decrease in hands and feet sensation alondioo speci
dermatome but related to neuropathy from her diabetes. (Tr. 596). He diagnosed dittonic le
side low back pain without sciatica, segmental dysfunction of the lumbar regionganeinsal
dysfunction of the cervical region. (Tr. 596).

On August 3, 2017, Durr reported to Dr. Golubic that she had ongoing pain in her ankles
andfeet, butit was “better.” Durr’s fasting blood glucoskevel had dropped significantly and
she was taking frequent walks in the zoo. (Tr. 574). In September 2017, Durr’s diabetes
treatment consisted of solely diet and exercise. Durr was walking adverstday, doing squats
and carrying around her 10-month-old grandson. (Tr. 587).

Durr complained of back and neck pain and had mild to moderate pain with range of
motion in her spine and positive straight leg raises on October 27, 2017. Her gait was normal,
and she had normal strength in her arms and legs. She was able to heel to toe W&dK). (Tr.

B. Relevant Opinion Evidence

1. Treating Physician —Dr. Buckner* —December 2014

4 The gender of Dr. Buckner is also not cliram the parties’ briefs Durr refers to Buckner as a “he”
(ECF Daoc. 12 at Jy7and theALJ refers to Dr. Buckner as a “she.” (Tr.-20). Dr. Kelli Suzanne
Buckneris a female (last visited 10/11/19). She now is affiliated with Bowtieiddéd_LC (Id.); when
she saw Durr, Dr. Buckner was affiliated with Tenpenny Integrative MedicaeCefr. 311).
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On December 12, 2014, Dr. Buckner completed a form requested by Cigna Life
Insurance regarding a shaetrm disability claim submitted by Durr. (Tr. 32@r. Buckner
stated thashe had last seen Durr on August 22, 2014, before her alleged disability began. (Tr.
320). Dr. Buckner listed Durr’'s primary diagnosis as diabetes mellitus, typéhXauirologic
complications. The factors impacting Durr’s return to work were listedwaspathy, insomnia
due to neuropathic pain and uncontrolled blood sugars. Dr. Buckner opined that Durr could not
return to workat that timebecause she required ftilne commitment to her nutritionahd
exercisgrogram. (Tr. 320).

On December 16, 201Br. Bucknets nurse case manager, Kristin Aogmpleted a
secondorm for Cigna Life Insurance (Tr. 316-317).Ms. A. statedhat Durr was having
difficulty sleeping due to neuropathic pain and had decreased mental clarityldok of sleep
and hyperglycemia. This assessment was basé&lirr’s subjective reports. (Tr. 316). Ms. A.
statal that Durr was on a strict nutritional program and could possibly return to work in three
months without restrictions if she was showing improvement. (Tr. 317).

2. Treating Physician — Mladen Golubic, M.D., Ph.D. —September 2017

Dr. MladenGolubic completed a physical medical source statement on September 20,
2017. (Tr. 582-585). Dr. Golubic diagnosed Durr with type 2 diabetes, uncontrolled with
neuropathy, pure hypercholesterolemia, obesity, and depression in partial remigsiGolubic
listed Durr’'s symptoms as: “pain in both feet and ankles, constant ache in qualitgghkatrni
times, plus numbness at the bottom of feet, “electrical” on and off, on average 8/1@yiritensi
Durr’s treatment was described as “intensive and compsateelifestyle interventiori (Tr.

582).



Dr. Golubic opined that Durr’s condition would last at least twelve months and that
emotional factors contributed to the severity of her symptoms and functionatitmsta (Tr.
582). Hefurther opined that Durr could walk for thirty to sixty minutes four times a wedlsi
one hour at a time. During a typical work day, she could stand/walk less than two hours and sit
at least six hours with the ability to shift positions at wile opined that, due to
pain/parasthesias and numbness, Durr would need to walk every hour for at leastvevo to f
minutes. (Tr. 583) Dr. Golubic opined that Durr could occasionally lift 10 pounds and could
occasionally twist, stoop and climb stairs; she could rarely crouch or squat; athcheoe:
climb ladders. (Tr. 584). Dr. Golubic indicated that he was “not sure” but thought thrat Dur
would be absent from work about two days per month. (Tr. 585).

3. Treating Chiropractor —Michael Urbanc, D.C.,—May 2015

Durr’s treating chiropractor, Michael Urbanc, D.C., completed a form for Gigrnday
11, 2015. (Tr. 366). He diagnosed Durr with degenerative disc disease, sciatica,,pgaigia
in pelvis, hip and thigh, lumbago, andrgpheral artery disease. He reported that she had
difficulty walking or standing for any period due to her lower back pain and numimniesthi
lower extremities. He also reported that she had difficulty sitting and asigtraightening
after sittirg for extended periods. (Tr. 366).

4, Consultative Psychologist — Amber L. Hill, Ph.D., — December 9, 2015

At the request of thaaeagency, Amber L. Hill, Ph.D., examined Durr for a
psychological evaluation in December 2015. (Tr. 339-3®xr’s chid complaint was that she
had peripheral neuropathy in her feet. Durr reported that she had worked until No28dvbe

when sheeportedhaving “too many complications with neuropathy.” As a result of her



significant pain, she had difficulty completing her job duties. Due to her pairgshreed
having difficulty concentrating.

Dr. Hill declined to diagnose any mental impairments. (Tr. 344). She noted that Durr did
not report any symptoms that would suggest the need for ongoing treatment andrteat Du
“description of her depressive symptomatology does not appear to be clinicalficargrii (Tr.
344-345). Dr. Hill opined that Durr had no limitations in her ability to understand, remember
and carry out instructions; maintain attention, concentration, persistence oingaseability to
respond appropriately to supervisors or co-workers in a work setting; or in responding
appropriately to workplace pressures. (Tr. 345-346).

5. Consultative Examiner — Robin Benis, M.D. — January 2016

Robin Benis, M.D.examined mrr on January 19, 2016. (Tr. 919r. Benis diagnosed
diabetes, peripheral neuropathy, chronic low back pain and depression and anxiety8)(T
An x-ray of Durr’'s spine showed mild to moderate spondylosis and mild degenerttiosia
of the lower lumbar facet joints. (Tr. 419). Dr. Benis noted that Durr had a normavigai
normal stance and no need for an assistive device. She walked heel to toe withouydifficul
performed a full squat, needed no help getting onfahefexam table, had full musculoskeletal
range of motion, intact sensation in her arms and legs, negative straighsésgy and normal
joints and reflexes. (Tr. 416-4)18Dr. Benis opined that Durr had mild limitations with standing
for long periods of time, going up and down stairs, and walking long distances due to her low

back pain. (Tr. 418).



6. State Agency Reviewing Physicians
In December 2015, state agency reviewing psychologist, Karla Voyten, Ph.Dd opine
that Durr did not have any severe mental impairments. (Tr. 75). Juliet Sa¥bdDds
affirmed Dr. Voyten’s opinion on May 29, 2016. (Tr. 88).
On January 27, 2016, state agency reviewing physician, William Bolz, M.D., opined that
Durr was limited to work at the light exertional level. (Tr-78). On June 1, 2016, Robert
Wysokinski, M.D., reviewed Durr’s records and generally agreed with the opinions of Rr. Bol
(Tr. 90-92).
7. Letter from Durr’'s Work Manager — April 2015
On April 2, 2015, Matthew Santan Assistant Vice President of New York Community
Bancorp, Inc. and Durr’'s manager for several years, wrote a lettegstadit Durr had
complairedat work that she was not sleeping and was exhausted. He saw that shedsiritigg
mental anguish and wamable to keep up with her time constraints. He supported her
suggestion that she should take leave. (Tr. 218).
8. Russ Durr’s Function Report— September 2017
Durr’'s husband, Russ Durr, completed a function report on September 12, 2017. (Tr.
298-305). He reported thate and Durr spent the day together cooking, talking, watching
movies and, sometimes, walking. He reported Ehat had pain in her feet and legs that
interfered with her sleep and affected her during the day. (Tr. 298). Howevemtied that
she was able to pay attention and follow instructions very well. (Tr. 303).
C. Relevant Testimonial Evidence
Durr testified at the administrative hearing. (#1-56). She was 5’6" and weighed 205

pounds. She lived with her husband who resgdisability for a degenerated disc in his back.



(Tr. 53). She had a 3arold daughter and a grandson who came to visit her oftenha&he
babysat her ongearold grandson a few timegTr. 54).

Durr had last worked as a banking consultant at a call center. (Tr. 42). She sat most of
the day for that job and did not have to lift anything. She left the job because she wgs havi
trouble focusing. (Tr. 43). The job involved solving problems fototnerswho called the
bank There wergroductivity requirements at her prior job. (Tr. 52). She gave her notice and
stopped working in November 2014. (Tr. 44). Before that job, shevbdabd in a call center
for a mortgage loan company, another job that required mostly sitting and talking on the phone
(Tr. 44).

Durr stated that she&as unable to work because sheértk sleep at night due to pain.

(Tr. 41). Shestated she haouble concentrating. (Tr. 42). Her pain when working was
primarily in her feet. (Tr. 49). She had to leave work a couple of times due to pain and had
missedwork because she was tired. (Tr. 49-50).

Durr had “nervous breakdowns” when she was 16 and 18. She also believed that she had
post-partum depression but had received any treatment for thdh fact, she had not received
any mental health treatmesitce she wagounger. She felt depressed and overwhelmed every
day but did not seek treatment. She believed in a holistic approach: she took supplements,
exergsed and received support from her family. (Tr. 45-46). She did not take any prescription
drugs. (Tr. 55).She had tried acupuncture for pain and had received chiropractic adjustments
for a misalignment of her back. (Tr. 47).

On a good day, she could walk up to a half hour. She frequently walked at the zoo. (Tr.
48). She also spent time online, watching TV and reading. (Tr. 55-56). She had fourrcats. (T

56).
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Vocational Expert (“VE”) Jacquelyn Schabaclkdso testified during the hearin@rr.
57-62. The VEfound that irr's pastwork wasas acustomer service representative asd
telephone sales representative, both sedentary jobs. (TTB&)ALJ directed the VE to
consider a hypothetical individuadth Durr’'s samepast workexperienceand to assume that she
was limited to light work, butould occasionally use ramps and stairs, but could never use
ladders, ropes or scaffolds; she could occasionally balance, kneel, stoop, crouciwérsther
mustavoid hazards such as heightelmachinery but could endure ordinary hazards, such as
boxes on the floor, doors ajar, approaching people, or vehicles; and she must avoid cathcentrate
exposured extreme heat, extrenseld andor vibrations. (Tr. 58-59. The VEopinedthat this
individual could perfornDurr's past work andtated hather opinionwas consistent with the
Dictionary of Occupational ifles (“DOT”). (Tr. 59).

Next, the ALJ askethe VEwhetherthe hypotheticaindividual would be able to
perform Durr’s past jobs if shbad the additional limitation onfyequent bilateral handling and
fingering. (Tr. 59). The VE testified that the customer service repegsenposition wouldtill
be available according to the DOT, but not as Durr had performed that job. (Tr. 60). If the
hypothetical individual was additionallynited to jobs involving only simple, routine and
repetitive tasks, she would be unable to perform either of Durr’'s past jobs. (Tr. 6@®. Ift
individual was required to work at a production rate pace, she could not perform Durr’s past
jobs. (Tr.61-62). Nor would she be able to perform Durr’s past jobs if she was off task 20% of
any given workday(Tr. 60-61).

IV.  The ALJ’s Decision

The ALJ made the following findings relevant to this appeal:

11



3. Durr had the severe impairmentsaifesity, diabetes without complication
without the long-term use of insulin, and idiopathic peripheral neuropathy.
(Tr. 12).

5. Durr had the residual functional capacity to perform light work, except she
couldoccasionally climb ramps and stairs; could nelienb ladders, ropes or
scaffolds; could occasionally balance, stoop or crouch; could never kneel or
crawl; shecould not be exposed to hazards such as heights or machinery, but
was able tsafelyavoid ordinary hazards in the workplace (such as boxes on
the floor, doors ajar or approaching people and vehicles); she must avoid
concentrated exposure to extreme heat and cold; she must avoid concentrated
exposure to vibration; and she could only frequently engage in bilateral
fingering or handling. (Tr. 15).

6. Durrwas capable of performing her past relevant work as a customer service
representative and telephone sales representdiive20).

Based on all his findings, the ALJ determined thatrvas not under a disability from
November 11, 2014, the alleged onset date, through the date of the ALJ’s dedisi@g). (
V. Law & Analysis

A. Standard of Review

The court reviews the Commissioner’s final decision to determine whether it was
supported by substantial evidence and whether proper legal standards wede 4@glieS.C.
8 405(g) Elam v. Comm’r of Soc. Se848 F.3d 124, 126th Cir. 2003). Substantial evidence
is any relevant evidence, greater than a scintilla, that a reasonable perkbacgept as
adequate to support a conclusidtogers v. Comm’r of Soc. Set86 F.3d 234, 24(6th Cir.
2007).

Under this standard, the court does not decide the facts anew, evaluate greafibilit
re-weigh the evidenceJones v. Comm’r of Soc. Se836 F.3d 469, 47@th Cir. 2003) If
supported by substantial evidence and reasonably drawn from the record, the Camen'sssi
factual findings are conclusiveeven if this court would reach a different conclusion or

evidence could have supported a different conclus#éhU.S.C. 88 405(gsee also Elan348
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F.3d at 125"The decision must be affirmed if . . . supported by substantial evidence, even if that
evidence could support a contrary decisiorR)gers 486 F.3d at 24[I]t is not necessary that
this court agree with the Commissioner’s finding, as long as it is substastiglprted in the
record.”). This is so because the Commissioner enjoys a “zone of choice” whilsim to
decide cases without being second-guessed by a ddulten v. Bowen800 F.2d 535, 546th
Cir. 1986).

Even if supported by substantial evidence, however, the court will not uphold the
Commissioner’s decision when the Commissioner failed to apply proper legal standéeds
the error was harmles®owen v. Comm’r of Soc. Set78 F.3d 742, 74@th Cir. 2006) (“[A]
decision . . . will not be upheld [when] the SSA fails to follow its own regulations and [when]
that error prejudicea claimant on the merits or deprives the claimant of a substantial right.”);
Rabbers v. Comm’r Soc. Sec. Adnii®2 F.3d 647, 6586th Cir. 2009)“Generaly, . .. we
review decisions of administrative agencies for harmless error.”)hd¥arbre, the court will not
uphold a decision, when the Commissioner’s reasoning does “not build an accurate ahd logica
bridge between the evidence and the resitéischer v. Astrue/74 F. Supp.2d 875, 8{N.D.
Ohio 2011) (quotingarchet v. Charter78 F.3d 305, 30¢7th Cir. 1996))accord Shrader v.
Astrue No. 11-13000, 2012 U.S. Dist. LEXIS 1575@D. Mich. Nov. 1, 2012fIf relevant
evidence is not mentioned, the court cannot determine if it was discounted or merely
overlooked.”);McHugh v. AstruelNo. 1:10CV-734, 2011 U.S. Dist. LEXIS 141343.D. Ohio
Nov. 15, 2011)Gilliams v. AstrueNo. 2:10-CV-017, -2010 U.S. Dist. LEXIS 7234&.D.
Tenn. July 19, 2010Hook v. AstrugNo. 1:09€V-19822010, 2010 U.S. Dist. LEXIS 75321
(N.D. Ohio July 9, 2010) Requiring an accurate and logical bridge ensures that a claimant will

understand the ALJ’s reasoning.

13


https://advance.lexis.com/api/search?context=1000516&q=348%20F.3d%20at%20125
https://advance.lexis.com/api/search?context=1000516&q=348%20F.3d%20at%20125
https://advance.lexis.com/api/search?context=1000516&q=486%20F.3d%20at%20241
https://advance.lexis.com/api/search?context=1000516&q=800%20F.2d%20535,%20545
https://advance.lexis.com/api/search?context=1000516&q=800%20F.2d%20535,%20545
https://advance.lexis.com/api/search?context=1000516&q=478%20F.3d%20742,%20746
https://advance.lexis.com/api/search?context=1000516&q=478%20F.3d%20742,%20746
https://advance.lexis.com/api/search?context=1000516&q=582%20F.3d%20647,%20654
https://advance.lexis.com/api/search?context=1000516&q=582%20F.3d%20647,%20654
https://advance.lexis.com/api/search?context=1000516&q=774%20F.%20Supp.%202d%20875,%20877
https://advance.lexis.com/api/search?context=1000516&q=774%20F.%20Supp.%202d%20875,%20877
https://advance.lexis.com/api/search?context=1000516&q=78%20F.3d%20305,%20307
https://advance.lexis.com/api/search?context=1000516&q=78%20F.3d%20305,%20307
https://advance.lexis.com/api/search?context=1000516&q=2012%20U.S.%20Dist.%20LEXIS%20157595
https://advance.lexis.com/api/search?context=1000516&q=2012%20U.S.%20Dist.%20LEXIS%20157595
https://advance.lexis.com/api/search?context=1000516&q=2011%20U.S.%20Dist.%20LEXIS%20141342
https://advance.lexis.com/api/search?context=1000516&q=2011%20U.S.%20Dist.%20LEXIS%20141342
https://advance.lexis.com/api/search?context=1000516&q=2010%20U.S.%20Dist.%20LEXIS%2072346
https://advance.lexis.com/api/search?context=1000516&q=2010%20U.S.%20Dist.%20LEXIS%2072346
https://advance.lexis.com/api/search?context=1000516&q=2010%20U.S.%20Dist.%20LEXIS%2075321
https://advance.lexis.com/api/search?context=1000516&q=2010%20U.S.%20Dist.%20LEXIS%2075321

The Social Security regulations oudlia fivestep process the ALJ must use to determine
whether a claimant is entitled to benefits: (1) whether the claimant is engagbdtansial
gainful activity; (2) if not, whether the claimant has a severe impairmentsication of
impairments; (3)f so, whether that impairment, or combination of impairments, meets or equals
any of the listings ir20 C.F.R. § 404, Subpart P, Appendjx4) if not, whetherte claimant
can perform his past relevant work in light of his RFC; and (5) if not, whether, based on the
claimant’s age, education, and work experience, he can perform other work foundatidghal
economy.20 C.F.R. § 404.1520(a)(4)({(»; Combs v. Comm’r of Soc. Set59 F.3d 640, 642—
43 (6th Cir. 2006). The claimant bears the ultimate burden to produce sufficient evidence to
prove that she is disabled and, thus, entitled to ben@ft<C.F.R. § 404.1512(a)

B. Treating Physician Rulé

1. Dr. Golubic

Durr argues that the ALJ erred in assigning less than controlling weitjtg bpinion of
Dr. Golubic, her treating physician, and great weight to the state agemayirgy physicians.
At Step Four, an ALJ must weigh every medical opinion that the ISSetarity Administration
receives.20 C.F.R. 88 404.1527(3}16.927(c) An ALJ must give a treating physician’s
opinion controlling weight, unless the ALJ articulates good reasons for discrelddingpinion.
Gayheart v. Comm’r of Soc. Sg£10 F.3d 365, 37@th Cir. 2013). “Treating-source opinions
must be given ‘controlling weight’ if two conditions are met: (1) the opinion is -sughported
by medically acceptable clinical and laboratoiggthostic techniques’; and (2) the opinion ‘is
not inconsistent with the other substantial evidence in [the] case rectid.(quoting20

C.F.R. 8 404.152¢)(2)). Good reasons for rejecting a treating physician’s opinion may include

520 C.F.R. 88 404.152d) and416.927(c)apply because Durr filed her claim before March 27, 2017.
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that: “(1) [the] treating physician’s opinion was not bolstered by thaeece; (2evidence
supported a contrary finding; or (3) [the] treating physician’s opinion wasdusmmg or
inconsistent with the doctor's own medical recordSee Winschel v. Comm’r of Soc. S&81
F.3d 1176, 117911th Cir. 2011) (quotation omitted)p C.F.R. 88 404.1520d), 416.927(c)
Inconsistency with nontreating or nonexamining physicians’ opinions alone is not segsod
for rejecting a treating physician’s opinioBee Gayhear710 F.3d at 37{stating that the
treating physician rule would have no practical force if nontreating or nonexanphysicians’
opinions were sufficient to reject a treating physician’s opinion).

If an ALJ does not give a treating physician’s opinion controlling weight, he must
determine the weight it is due by considering the length and frequency ofdrgathe
supportability of the opinion, the consistency of the opinion with the record as a whole, and
whether the treating physician is a specialiSee Gayheay710 F.3d at 37620 C.F.R.

88 404.1527(c)(2§6), 416.927(c)(2)®). Nothing in the regulations requires the ALJ to explain
how he considered each of the factdsee20 C.F.R. 88 404.1527(c}16.927(c) Nevertheless,
the ALJ must provide an explanation “sufficiently specific to make cleantsabsequent
reviewers the weight the [ALJ] gave to the treatingses medical opinion and the reasons for
that weight.” Gayheart 710 F.3d at 376see also Cole v. Astru@61 F.3d 931, 93&th Cir.

2011) (“In addition to balancing the factors to determine what weight to givetiagreaurce
opinion denied controlling weight, the agency specifically requires the AL¥&aygiod reasons
for the weight he actually assigned.'When the ALJ fails to adequately explain the weight
given to a treating physician’s opinion, or otherwise fails to provide good reasaoagefding a

treating physician’s opinion, remand is appropridele 661 F.3d at 939
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Dr. Golubic opined that Durr would need to walk around every hour for two to five
minutes and was “not sure” but opined that she would miss about two days of work per month.
(Tr. 582-584). Regarding Dr. Golubic’s opinion, the Ataked:

The undersigned accords partial weight to the opinion of Mladen Golubic, M.D.,

Ph.D., (Ex. 6F). On September 20, 2017, Dr. Golubic authored a medical source

statement, in which he stated that the claimant’s impairments limited her ability to

sit, gand, walk, lift, carry, and engage in postural activities. He also opined that

the claimant would be off-task 10% of the workday, she was only capable of low

stress work, and he stated that he was not sure, but that she might miss about two

days of work per month due to her impairments. Dr. Golubic is an acceptable
medical source with a treating relationship with the claimant, and the record does
partially support some of the limitations he imposed. However, his opinion is not
given controlling weight écause it is not entirely consistent with other substantial
evidence in the record that indicates the claimant’s limitations are not as severe,
his opinion was somewhat vague, he had a short treating relationship with the
claimant, and his opinion also concerns the claimant’s ability to work, which is an
issue reserved to the Commissioner. (20 CFR 404(dH27Therefore, his

opinion is given partial weight overall.

(Tr. 19). If anALJ does not assign controlling weight to a treating physician’s opinion, he is
required to provide an explanation “sufficiently specific to make clear tsangequent
reviewers the weight the [ALJ] gave to the treating source’s medicabopanid the reasons for
that weight.” Gayheart 710 F.3d at 376see also Colé61 F.3d at 938In this case, the ALJ
failed to providesufficiently specific reasons for his decision to discount Dr. Golubic’s opinion.

The ALJ recitd some of the factors he wesquired to consider pursuant20 C.F.R.

88 404.1527(c)(2}6), 416.927(c)(2)6). However, heid notcite or discusany specific facts
in a way that would show that he actually considered these factors. For ex@wapleJ found
that Dr. Golubic’s opinion was not entirely consistent with other substantial evidetiee i
recod, but he didn’t cite angecordsor explainany perceived inconsistency with the other

evidence. The ALJ said that Dr. Golubic’s opinion was somewhat vague — but didn’hexplai

how it was vague. He said that Dr. Golubic had a@ndort treating relatiship with Durr but
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didn’t say how long he treated Durr or why, oattbasis, Dr. Golubic’s opinion was entitled to
less weight than opinions of medical sources who saw Durr once or only revieweda @brti
her records. He assigngteatweight to the consulting examiner’s opinions who saw Duoe
—far less tharthe nine timesDurr sawDr. Golubic. (Tr. 18). And the ALJ assigned great
weight to the state reviewing physicians, who never saw Durr ah@lvho did not see all of
Durr's records. (. 18). The ALJ said that Dr. Golubic’s opinion was related to Durr’s ability
to work, an issue reserved to the Commissioner. However, unlike some treating, $aurces
Golubic did not directly opine that Durr was unable to work or that she was dis&a#ter he
opined thaDurr may miss work and be off-task.

The Commissioner argues that the ALJ properly explained his decision. The
Commissioner cites portions of the record that arguably supported the ALJ’s decision. The
problem is that the ALdever mentioned these records in describing¥aduaton of Dr.

Golubic’s opinion. And, the Commissioner’s post-hoc rationalizations do not cure the ALJ’s
failure to provide good reasons for not assigning controlling weight to Dr. Golapirigns.
Steckroth v. Comm’r of Soc. S&012 U.S. Dist. LEXIS 4489%.D. Mich. March 30, 2012,
qguotingHyatt Corp v. NLRB939 F.2d 361, 36{Gth Cir. 1991) (“Courts are not at liberty to
speculate on the basis of an administrative agency’s order. . . . [nor is the eeud]diccept
‘appellate counsel’s rationalization for agency actiolieu of reasons and findings enunciated
by the Board.™) (citations omitted).

The ALJ did not provide specific support for his decision to assign less than controlling
weight to Dr. Golubic. Good reasons may have existed for his decision, but the ALJ did not

build a logical bridge between the evidence and the weight assigned to the seatite’s

6 ECF Doc. 12 at 5.
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opinion. In such cases, the court remands for a better explan&iaytmeart 710 F.3d at 376
see also Gle, 661 F.3d at 939
2. Dr. Buckner

Durr also argues that the ALJ erred in assigning little weight to the forms dethple
Dr. Buckner and ér nurse case manageeCF Doc. 12 at 17 Durr acknowledges that Dr.
Buckner opined thdurr would be able to return to work in January 2015. However, Durr
argues that her peripheral neuropathy did not improve as expé&sf@dDoc. 12 at 17Durrhas
not fully develogdherargument related to the opinion of Dr. Buckner. She doesn’t explain how
assigning more weight to this opiniarnight have impacted the ALJ’'s RFC determinatiodnd
Durr has not explained how, if at all, Dr. Buckner’s opinion changed after Durrishpeai
neuropathy did not improve.

Regarding the form completed by Dr. Buckner aisthirse case manager, the ALJ
stated:

The undersigned gives little weight to the opinion of Kristin A., NCM, a nurse

case manager, and Kelli Buckner, DO., (Ex. 1F, p. 6-7, 15-18). On November

21, 2014, Dr. Buckner completed a form for the claimant’s Family and Medical

Leave Act application. She opined that the claimant was unable to perform her

job duties due to her uncontrolled diabetes and neuropathic pain. While Ms. A. is

not an acceptable medical source as that term is defined by the Regulations, the

undersigned is required to evaluate her opinion to the extent it is suppwpitiee

evidence of record as taken as a who) GFR 404.151@&)). In December

2014, Ms. A. completed a short term disability form for the claimant, in which she

stated that the claimant should be excused from work for three months to

complete a strict nutritional program. In addition to occurring prior to the

claimant’s alleged onset date of disability, these opinions concern themigima

ability to work, which is an issue reserved to the Commissioner. (20 CFR

404.1527d)). Therebre, these opinions are given little weight.
(Tr. 19-20).

Dr. Buckner and Ms. Acompletedorms toestimate how much time Durr would require

off work for the purpose of shotérmdisability insurance At the timethe formswere
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competed, Dr. Buckner thought that Durr would be able to return to work in three to six months.
The form provides little information regarding Dr. Buckner’s long-term opinionusf’®
functional limitations. As pointed out by the ALJ, the opinions expressed in these ferms w
based on office visits with Durr before her alleged disability began. (Tr. 320), &lars
though Dr. Buckner was a treating physiciaeropinion onlyrelated to a period of time before
Durr’s alleged disability began. h& ALJadequately explaimewhy non-controlling weight was
assigned t@r. Buckner’'streating sourcepinion.
C. Impairments in Combination with other Impairments
Durr argues that the ALJ failed to consider all of her impairments in comgarwith one
another.Specifically, she anges that he failed to properly consi@arcial Security Ruling 02p
(obesity), Social Security Ruling 14-2p (diabetes) and the effects of hdmgbagyical
impairments on her ability to engage in skilled or sekilied substantial gainful activity on a
sustained basis.
1. Obesity
First, Durr argues that the ALJ failed to consider the effects ajliesiy andhow her
obesity and sleep problems combined to make her peripheral neurajoaiey Social Security
Ruling 12-1p provides in relevant part:
2. Haov Does Obesity Affect Physical and Mental Health?
Obesity is a risk factor that increases an individuahances of
developing impairments in most body systems. It commonly leads to,
and often complicates, chronic diseases of the cardiovascular,
respiratory, and musculoskeletal body systems. Obesity increases the
risk of developing impairments such as type Il ¢atled adult onset)
diabetes mellitugven in children; gall bladder disease; hypertension;
heart disease; peripheral vascular disease; dyslipidemia (abnormal levels
of fatty substances in the blood); stroke; osteoarthritis; and sleep apnea.

It is associated with endometrial, breast, prostate, and colon cancers, and
other physical impairments. Obesity may also causerdribute to
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mental impairments such as depression. The effects of obesity may be

subtle, such as the loss of mental clarity and slowed reactions that may

result from obesityelated sleep apnea.

The fact that obesity is a risk factor for other impairta@loes not mean

that individuals with obesity necessarily have any of these impairments.

It means that they are at greater than average risk for developing the

other impairments.
SSR 121p,2002 SSR LEXIS ¥. SSR 12-1p provides that the Commissioner will consider
obesity throughout the sequential evaluation including at Step Four when deterntiethgmv
obesity prevents the claimant from doing past relevant work.

Here, the ALJound that Durr’s obesity was a severe impairment. (Tr. 12). He

considered the impact that Durr’'s “obesity had alone and in combination with othemiaipts,
on limitation of function including [Durr’s] ability to perform routine movement and sesug
physical activity within the work environment.” (Tr. 14). Durr does not cite any atytlloait
would requirethe ALJ toprovide a more detailed explanation of how he considered obesity in
making his decisionNor is there anyeason to question the ALJ’s statement that he considered
Durr’'s obesity Durr argues that the ALJ did not consider how obesity impacted her sleep
problems, but she does not cite any evidence in the rewhodting that her obesity was
affecting her ability to sleep adequatel$hecites a record stating that she left her job due to her
lack of sleep, but this recorderely supports the argument that she was having difficulty getting
enough sleep. It does not link the sleep issue to obesity. (Tr. L8 does not explain how
her obesity had any impact on her slee@i Doc. 12 at 15evidently believing the court can

make the commonsense conclusion that obese people may have trouble getting enotigh sleep.

This is not the role of the reviewing court. Durr has not adequately developedureeatghat

" Durr doescite records showing that the pain in her feet from diabetic neuropathgtedgeer sleep.
ECF 12 at 15.
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the ALJ inadequately considered her obesity in combination with her other irep&tnHer
argumenthat the ALJ failedo properly consider her obesity is not well taken.
2. Depression

Durr alsoargues thathe ALJ improperly found that her depression caused only minimal
limitations in Durr’s ability to perform basic mental work activities and wassewere. ECF
Doc. 12 at 15-16 She contends that the ALJ improperly relied on the consultative examination
rather than the opinions of her treating physicians from the Cleveland (Hi@i€.Doc. 12 at 16
Durr doesn'’t cite any specific opinion evidence in support of this argument. And the cosirt note
that there was little evidence that Durr’s depression was haviggiicant impact on her
functional abilities. Nor is it clear that there is any evidence supportingsumgument that her
depression, in combination with her other impairments, should have been evaluated gifferentl

Having saidall that, the ALJ did not properly build a logical bridge between the evidence
and the weight he assignedlo. Golubic’s opinion. To the extent thdDr. Golubicindicated
that depression impacted Durr’s physical condition (Tr. 583), upon remand the ALJ should
consideDurr's depressionn reevaluating the opinion evidenck.may be that Dr. Golubic’s
opinion regarding Durr’s depression is not supported by the record evidence. But, itlibat is
case, the ALJ must specifically explain so in a way that permits the claamaisubsequent
reviewersto understand his decision.

3. Diabetes

Next, Durr argues that the ALJ failed to consider the effects of her diabetgistiafli
Social Security Ruling 12p, 2014 SSR LEXIS 4 Specifically, Durr contends that SSR 14-2
acknowledges a relationship between type 2 diabetes and obesitlgatidcusses neuropathy.

The ALJ found that Durr’s diabetes was a severe impairment. (TrH®yeverthe ALJ noted

21


https://ecf.ohnd.uscourts.gov/doc1/141110058630?page=15
https://ecf.ohnd.uscourts.gov/doc1/141110058630?page=15
https://ecf.ohnd.uscourts.gov/doc1/141110058630?page=15
https://ecf.ohnd.uscourts.gov/doc1/141110058630?page=15
https://ecf.ohnd.uscourts.gov/doc1/141110058630?page=16
https://ecf.ohnd.uscourts.gov/doc1/141110058630?page=16
https://advance.lexis.com/api/search?context=1000516&q=2014%20SSR%20LEXIS%204
https://advance.lexis.com/api/search?context=1000516&q=2014%20SSR%20LEXIS%204

thatDurr had attempted to manage her diabetes through diet and exercidead8fased
medication for this condition artle ALJ’soveralldiscussion on thisnpairmentshows that
there was little evidence that Durr’'s diabetes impacting her ability to function in the
workplace. (Tr. 16). Durr argues that the ALJ discussion of her diabetes “compdua@ebt
of finding that Durr’s depression was a negwvere impairment...ECF Doc. 12 at 16 Durr does
not fully develop this argument and it is unclear how the ALJ’s analysis of heretiabgtacted
his depression analysis. There was little evidence in the record that dabeses or depression
had animpacton her ability to work. Indeedurr has not citedny evidence supporting this
correlation. She cites testing showing mild to moderate sensory motor pdriphera
polyneuropathy of her lower extremitie&].j but she doesn't cite records showingvhieer
obesity and diabetes, in conjunction with one another, negatively impacted her functional
abilities®

The Social Security Rulings provide that there may be a correlation betareen s
impairments such as obesity, diabetes and neuropathy. However, in thisecasslittle
evidence thaDurr’s conditions, alone or in conjunction with one anothere casing greater
functional limitations than the ALfbund to exist The ALJ stated that he considered Durr’s
impairments in conjunction with one another, and Durr does not cite any authorityngdoeri
ALJ provide a more complete explanation on tbése. Because the court is remanding this
case for furtheconsideration of Dr. Golubic’s opinion, the ALJ’s evaluation of some of Durr’s
impairments, such as depressiomay be revisited.Otherwise Durr hasn’t shown any error in

the ALJ’s evaluation of he impairmentscombined to impact her ability to function.

8 The court notes that this absence of record evidence may hawva lbasis upon which the ALJ could
have discounted the opinion evidence of the treating source, Dr. Golubic. Butuaselisabove, it is
not the function of this court to supply reasons not articulated by the ALJ.
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D. Durr's Symptoms/Credibility

Durr argues that the ALJ failed to properly assess her credilif Doc. 12 at 21 By
regulation, the ALJ must consider all objective medical evidence in the recoudliimgcinedical
signs and laboratory findings, when such evidence is producacckeptable medical sources.
See20 C.F.R. § 404.1513The agency states it will “consider all your symptoms, including
pain, and the extent to which your symptoms can reasonably be accepted as congigteant
objective medical evidence and other eviden@)"C.F.R. § 404.15Z8). Further, he agency
states that it “will not reject your statements about the intensity and persistegoce pain or
other symptoms or about the effect your symptoms have on your ability to work ssdalysie
the available objective medical evidence does nattanbiate your statement20 C.F.R.
8404.152%c)(2). The agency must follow and apply its own procedural regulations, and failure
to do so warrants remandinor v. Comm’r of Soc. Se613 F. App’x 417, 4346th Cir. 2013).

It is well settled that pain alone, if caused by a medical impairment, may be severe

enough to constitute a disabilitsee Kirk v. Sec’ of Health and Human Seg667 F.2d 524,
538(6th Cir. 1981), cert. deniedfl U.S. 957, 103 S. Ct. 2428, 77 L. Ed. 2d 1QEB3).
However, when a claimant alleges symptoms of disabling severity, the Adt¥otiow a twoe
step process for evaluating these symptoBee e.g, Massey v. Comm'r of Soc.,3268 F.
App’x 917, 2011 WL 383254 at * 3 (6th Cir. 2011). First, the ALJ must determirether there
is an underlying medically determinable physical or mental impairmentdioéd reasonably be
expected to produce a claimant’'s symptoms. Second, the ALJ “must evaluatertsityiated
persistence of [the claimant’s] symptoms so that [the ALJ] can determine asg][gymptoms

limit [the claimant’s] capacity for work.20 C.F.R. § 404.1529(c)(1)See also SSR 16-3p,
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2016 SSR LEXIS 4March 16, 2016). Essentially, the same test applies Wieealleged
symptom is pain, as the Commissioner m(istexamine whether the objective medical
evidence supports a finding of an underlying medical condition; and, if so, (2) whether the
objective medical\@dence confirms the alleged severity of pain arising from the condition or
whether the objectively established medical condition is of such a severitydhatrgasonably
be expected to produce the alleged disabling gaimcan v. Secretary of Health & Human
Services801 F.2d 847, 85@&th Cir. 1986).See also Felisky v. Bowe3b F.3d 1027, 1038-39
(6th Cir. 1994)Pasco v. Comm'r of Soc. Sei37 F. App’'x 828, 8346th Cir. June 2005).

If these claims are not substantiated by the medical record, the ALJ must evaluate th
claimant’s statements about the intensity, persistence and limiting effects ofivuizits
symptoms based on the entire case record.SS&e163p, 2016 SSR LEXIS 4°
Determinations regarding a claimant’s subjective complaints rest with the@de] Siterlet v.
Sec'y of Health & Human Sery823 F.2d 918, 92(@6th Cir.1987);Rogers v. Comm'r of Soc.
Sec, 486 F.3d 234, 248th Cir. 2007) (“noting that “credibility determinations regarding
subjective complaints rest withe ALJ.”) The ALJ’s credibility findings are entitled to
considerable deference and should not be discarded li§etyVillareal v. Sécof Health &
Human Servs818 F.2d 461, 468th Cir. 1987).

To evaluate the “intensity, persistence, and limiting effects of an indisdaiahptoms,”

the ALJ must look to medical evidence, statements by the claimant, other informatvided

9SSR 163p, 2016 SSR LEXIS 4as removed the term “credibility” from the analysis. RatB&R 16
3p, 2016 SSR LEXIS 4lirects the ALJ to consider a claimant’s “statements about the intensity,
persistence, and limiting effects of the symptoms,” and “evaluate whhthstatements are consistent
with objective medical evidence and other eviden&SR 163p, 2016 SSR LEXIS 4 The Sixth Circuit
has characterized SSR-36,2016 SSR LEXIS 4s merely eliminating “the use of the word ‘credibility’
... to ‘clarify that subjective symptom evaluation is not an examination widdvidual's character.”
Dooley v. Comm'r of Soc. Sg856 F. App’'x 113, 119 n.(6th Cir. 2016).
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by medical sourcesnd any other relevant evidence on the record. 286e.F.R. 8404.1529
SSR 163p, 2016 SSR LEXIS 4Purpose?2016 SSR LEXIS 4March 16, 2016). Beyond
medical evidence, there are seven factors that thesiAduild considet® The ALJ need not
analyze all seven factors but should show that he considered the relevant ev8BnCzoss v.
Comm’r of Soc. Se373 F. Supp.2d. 724, 73Bl.D. Ohio 2005)Masch v. Barnhart406 F.
Supp.2d 1038, 104¢.D. Wis. 2005).

Here, the ALJ properly caidered the relevant evidenicethe waythe Social Security
Regulationsequire He found that Durr's medically determinable impairments could reasonably
be expected to cause her alleged symptoms.h&atso found that her statements regarding the
intensity, persistence and limiting effects of her symptoms were not entreistent with the
medical evidence and other evidence in the record. (Tr. 15). The ALJ seemingtiecechshe
factors from20 C.F.R. § 404.1529(c)(@nd specifically mentioned some of them in his
decision. He noted that, despite her refusal to treat her impairmentsegthilped medication,
Durr stated she had beable to manage her symptoms with physical therapy, acupuncture,
dietary changes, a home exercise program and meditation. (Tr. 15). He alsoredrisde
activities of daily living. He stated that the ret@howed that Durr shopped, drove, read,
prepared meals, babysat and lifted her grandson, spent time with familyesus frinanaged
her funds, used the internet, took care of her four cats, handled her self-care needm,did y
squats, Zumba, lifted weights and went on walks. (Tr. 13, 17).

Durr contends that the ALJ erred in his symptom evaluation by “failing to address a

her psychological symptoms or concentration problera<CF Doc. 12 at 22However, the ALJ

10 These include the claimant’s daily activities; the location, durdtieguency, and intensity of the pain;
precipitating ancggravating factors; the type, dosage, effectiveness, and side effects of medicatio
treatment or measures, other than medication, taken to relieve2ahF.R. § 404.15%28)(3).
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recognized that Durr testified that she could not work because of problems sleepgig, a
constant pain, and problems focusing and thinking. (Tr. 15). Dékpge problemshe did
not seek any mental healtbunselingand was unwilling tdake medication. (Tr. 18). The state
agency reviewing psychological examiners found Bhat had only mild mental impairments.
Similarly, the consultative psychological examiner found that Durr’s ghger of her
depresive symptoms did not appear to be clinically significant. (Tr. 18). Thus, the ALJ
considered Durr’s testimony of her psychological symptoms along with ttieathepinions and
recordevidence and found that hiestimony was not entirely consistent wikie other evidence.
(Tr. 15). The ALJ followed the regulations and properly considered Durr’'s sympimitbie
extentto which they werereasonably consistent with the objective medical evidence. The ALJ
did not err in this part of his analysis.

E. Past Job

Finally, Durr argues that the ALJ improperly found that she could return to hgolpsis
as a customer service representative and as a telephone sales represefatbec 12 at 23
Both of these jobs were performed at the sedentary level of exertion and werslditad or
semiskilled. (Tr. 58). The ALJ relied on the VE’s opinion that someone with Durr's RFC could
perform hempastjobs. (Tr. 59). Durr contends that the ALJ should have found that she was
limited to simple tasks and routine and repetitive tagksch a findingnayhave changed the
outcome because the VE testified that a person witethimitations woulahot be able to
perform Durr’s past jobs(Tr. 61-62). But Durrcites no medical opinions or treatment notes in
support of this argument. Rather, she argues that these limitations should have bperatedor
into her RFC because of her depression and inability to focus due to pain caused by her

peripheral neuropathyeCF Doc. 12 at 24In other words, she argues thia ALJwas required
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to incorporate these limitations into her RB&ed on hezharacterization dfer symptoms and
how they impacted her ability to function.

As discussed above, the court finds no error in the ALJ’s assessment of Durreragmpt
He was not required to accept her statements about the intensity of her symmtdras a
properly compared them with the objective medical evidence. He found that heestatem
regarding the intensity, persistence and limiting effects of her symptoraswaeentirely
consistent with the medical evidence and other evidence in the record. (Tr. 15). Heeslupport
this finding with evidence from the record. He properly evaluated her symptoms andtwas
required to incorporate limitatiorssipported only byier complaints into his hypothetical
guestions to th®¥E or into his RFCfinding. See Stanley v. Sec’y of HKES, F.3d 115, 11&th
Cir. 1994).
VI.  Conclusion

The ALJ properly evaluated Dr. Buckner’s opinioti®e combined effectsf Durr’s
impairments and hestatements about heymptoms. However, the ALJ did reddequately
explain the weight he assigned to the opiniotredting physicianDr. Mladen Golubic, in
violation of agency regulations. An evaluation of Dr. Golubic’s opinion in accordance with
proper legal standarasay impacthe ALJ’s decision abther steps in the sequential analysis,
including his RFC determination. Because the ALJ failed to apply proper legalrgtainda
evaluatingDr. Golubic’s opinion,he Commissioner’s final decision denyibgrr’s application
for DIB is VACATED andDurr’s caseis REMANDED for further consideratiooonsistent with

this Memorandum of Opinion and Order.
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IT 1S SO ORDERED.

Dated:October 11, 2019 %%%‘/\
homas M..Parker ™

United States Magistrate Judge
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