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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION
Charna Sherman, Case No0.1:18cv2887
Plaintiff,
_VS_
JUDGE PAMELA A. BARKER

Sardar Biglari, et al.,

Defendans. MEMORANDUM OPINION AND
ORDER

Currently pending is the Motion of Defendants Sardar Biglari, Maxim, Inc.stOpher
Clark, and Sandeep Savla to Dismiss pursuant to Federa &®ulavil Procedure 12(b)(1), (b)(2),
(b)(3), and (b)(6). (Doc. No. 8.) Plaintiff Charna Sherman filed a Brief in Opposition, to wh
Defendants replied. (Doc. Nos. 24, 33.) Supplemental Briefing was filed in October agéov
2019. (Doc. Nos. 65, 68, 69.)

The Court has reviewed the parties’ extensive briefing and determined thaidantiary
hearing is not necessary. For the following reasons, Defendants’ Motion tsB®(@wic. No. 8) is
GRANTED to the extent it seeks dismissal on the bafdeck of personal jurisdiction. Defendants
Motion is DENIED AS MOOT to the extent it seeks dismissal for improper vanddailure to state
a claim.

l. Procedural History
On December 17, 2018, Plaintiff Charna Sherman (“Plaintiff” or “Sherman™jl fde

Complaint against Sardar Biglari; Maxim, Inc.; Latham & Watkins, LLP; ChristoiClark; and
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Sandeep Savla, asserting state law claims for malicious prosecution, aprsees$, and violations
of New York Judiciary Law § 487. (Doc. No. 1.)

On February 15, 2019, the above Defendants moved for dismissal of Plaintiff's Complg
its entirety, asserting various grounds including lack of both subject matter andadgurisdiction.
(Doc. Nos. 8, 9.) Plaintiff opposed the motion. (Doc. No. 24.) On February 28, 2019, upon n
of the Defendants, thesssigned District Judge Christopher Boyko stayed discovery in this m
except for “discovery necessary to address the dispute over diversity fisisdi¢Doc. No. 18.)

Plaintiff subsequently filed an Unopposed Motion to drop Latham & Watkins LLR &
Defendant in order to retain diversity jurisdiction, which was granted. (Doc. No. S8Non-
Document Order dated April 30, 2019. Thereafter, the parties filed a joint motion, in \Wwhich
“agree[d] that instead of requiring Plaintiff to file an amended complaiistproper to simply drop
Latham as a defendant and proceed with the current complaint.” (Doc. No. 26.) On May 3,
the Court granted the motion in part, stating that: t©before May 10, 2019, Plaintiff shall file arn
Amended Complaint removing Latham & Watkins, LLP as a Defendant and remawirngf ¢he
substantive claims asserted against Defendant Latham. Since there will be nacaingsvocl
allegations asserted, amdview of the parties’ joint agreement, the pending Motion to Dismiss (H
DKT #8) will be deemed filed as against the Amended Complaint and will not be modgal’
No. 27.)

On May 7, 2019, Plaintiff filed her First Amended Complaint. (Doc. NO. Z¥efendants

then filed a Motion to Strike Substantive Changes, in which they argued that Pledtifhproperly

1 On that same date, Defendants also filed an Answer. (Doc. No. 10.)
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“added new and irrelevant substantive allegations to what was alreadypadel3log of insults,
profanity, unattributed quotations, and gratuitous references to current events.” N@082.)
Plaintiff opposed the motion. (Doc. No. 36.)

The Court referred the Motion to Magistrate Judge Baughman. (Doc. No. 46.) On Septe|
23, 2019, Judge Baughman issued an Order granting thennmemid striking Plaintiff's First
Amended Complaint. (Doc. No. 57.) Rather than requiring Plaintiff to refile a progeARiended
Complaint, Judge Baughman attached a redlined version of the Complaint to hith@rdemoved
language in accordancettviJudge Boyko’s Order.Id.) Judge Baughman then “incorporate[d] b
reference Attachment 1 to this order, which shall be deemed the First Amended Gomplas
case.” [d.) Thus, Attachment 1 to Judge Baughman’s September 23, 2019 Order (Doc:1jo.
constitutes the operative Complaint in this matter.

Meanwhile, on May 22, 2019, Defendants filed a “Motion to Continue Stay of Disco
Until Personal Jurisdiction Issig Decided.” (Doc. No. 31.) In response, Plaintiff asked the Cg
to permit her to proceed with jurisdictional discovery, citing a number of alleggdaf disputes
relevant to the issue of Defendants’ alleged contacts with the State of Olbo. ND. 34.) She
further asked the Court to conduct an evidentiary hearing on the issue, once jurisdicsiomagry
has been completedld()

On August 5, 2019, the Court issued an Order finding that limited jurisdictionalvdisc

was warranted. (DodJo. 45.) The Court allowed the parties sixty (60) days from the date of

20n June 27, 2019, this matter was reassigned to the undersigned ptar<sameral Order 20183.
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Order (i.e., until October 4, 2019) to engage in limited discovery relating to the issaesoha
jurisdiction. (d.) All other discovery remained staygdld.)

On Septerner 27, 2019, the parties filed a Joint Motion for a Supplemental Briefing scheq
which the Court granted. (Doc. No. 61.) Supplemental Briefing regarding the issue arfape
jurisdiction was thereatfter filed in October and November 2019. (Doc68p67, 68, 69.) Plaintiff
also filed Supplemental Authority in January 2020, to which Defendants responded. (D.otONd
71)

Il. Factual Allegations'
A. The First New York Action
On December 10, 2015, Maxim, Inc. (“Maxim”) and Sardar Bigkded a Complaint in the

Supreme Court of New York, County of New York against former Maxim employe@&\ayoss.

3 Defendants later filed a Letter requesting a telephonic conference with the“toditcuss their objections to the
discovery propounded by plaintiff [] in the abewaptioned matter, which Defendants believe ‘exceed the scope
purpose of limited jusdictional discovery’ permitted by the Court.” (Doc. No. 50.) TherBiefendants stated that
“[bletween August 8 and August 13, 2019, Ms. Sherman served: (1) thresf satden discovery to the Defendantg
containing over 300 document requests, a$ aginterrogatories and requests for admission (attached as ExhiBjts A
(2) a subpoena containing over 150 document requests to Latham & Watkuhsfethéants’ law firm, duplicating many
of the individual requests to Mr. Clark and Mr. Savla (attacseHxhibit D); (3) a subpoena to a thpdrty New York
PR firm, Hiltzik strategies (attached as Exhibit E); and (4) deposition sdticeeach individual defendant: Mr. Clark,
Mr. Savla, and Mr. Biglari (attached as Exhibit F)lél.Y The Court refeed the matter to Judge Baughman, who order
the parties to meet and confer in his courtroom on September 24, 2019.N(@&S6.) Thereafter, Judge Baughma
noted that the parties had reached agreement on all outstanding discaxegig®pt for oneyhich does not appear to
be relevant to the Court’s resolution of the instant Motion. (Doc. Np. 58.

4 The factual allegations set forth herein are based on Plaintiff's allagatidhe First Amended Complaint (Doc. No
57-1), as well as informationontained in the public docket and the parties’ filings in the First aodn8eNew York
Actions (discussedhfra). Plaintiff expressly incorporates the New York state calingé into her First Amended
Complaint (Doc. No. 52 at 1Y 63, 71), and botlanies rely on these documents in their briefing regarding Defendal
Motion to Dismiss.

5In the Complaint filed in the First New York Action, Maxim alleges that: “Maxs a wholly owned subsidiary of

Biglari Holdings, a company which lists its commstock on the New York Stock Exchange. Maxim is a brand

management company, with a business in print and digital media, irgMgixim magazine, and in licensing product
and services. Its headquarters are in New York County, New York.” (lmc92 at] 7.) Biglari alleged that he is
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(Doc. No. 92.) See Maxim, Inc. v. Grosindex No. 654137/2015 (Sup. Ct. N.Y., Cty of N.Y

(hereinafter referred to as the “First New Yorktidn.”) In this Complaint, Maxim and Biglari

alleged that Gross made numerous false statements to the New York Post about a phofo $shoot

model Alessandra Ambrosio for Maxim Magazine that took place in Monaco on July 26, B015|

at 1 1.) Specificayi, Maxim and Biglari alleged (among other things) that Gross falselylstatae
New York Post that Ms. Ambrosio (1) was “creeped out by Biglari, who hung around on;tt{2)se
“reluctantly” agreed to pose for a photo with Biglari during the photo shoot; and (3) @ymesght
assurance that that photo would not be publishied.a( T 2.)

Maxim and Biglari asserted that, on December 2, 2015, the Post printed these (and
allegedly false statements in an article entitled “Maxim owner was really creepyltAleasandra
Ambrosio during shoot.”Id. at § 12.) In this article, the Post attributed the allegedly false statem
to an “insider.” (d. at T 14.) Maxim and Biglari claimed that, since Gross was the only Ma
employee present at the shoot, he was necessarily the “insider” that hachentalset statements.
(Id. at M 15 16.) They asserted that the Post subsequently published a revised articlerohebde
8, 2015 (entitled “Maxim publishes photo of owner with Alessandra Ambrosio despite atiject
that made minor revisions but was still falstd. &t § 33.)

Maxim and Biglari alleged that Gross’ alleged statements to the Post were whtaunithf
further, that his conduct violated a ndisclosure agreement that Gross executédbvember 2014,
as well as a release that he had entered into when his employment with Maxim waatéek mni

September 2015.1d. at 11 3, 4811, 4854.) Maxim and Biglari asserted state law claims for breg

Chairman of the Board and Chief Executive Officer of Biglari Holdirzgsyvell as “the sole director of, and creativ
force behind, Maxim.” Ifl. at 7 8.)
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of contract and defamation, and sought compensatory and punitive damlages.{{ 5678.) At
the time of the filing of the Complaint, Maxim and Biglari were represented byt@bter Clark
and Sandeep Savla of Latham & Watkins’ New York offide. &t p. 14.)

B. Plaintiffs Communications with Defendant Savla and other attorneys atatham
& Watkins

At some point in time (it is not clear from the record before this Court exactdg)whason
Feifer retained Plaintiff herein, Charna Sherman, to represent him. NDo&71 at f/ 8,101) Jason
Feifer was hired biylaxim inearly2015 and signed a Nebisclosure Agreement on March 21, 201
that contained confidentiality and nondisclosure provisions. (Doc.l@t9 1420.) Mr. Feifer’s
employment with Maxim wasubsequentlterminated, at which time he signed a Release Agreen
that contained vavus terms, including a severance payment and confidentiality and nondisclq
provisions. (Doc. No. 57-1 at { 98; Doc. No. 9-1 at 1 14, 21-29.)

In the First Amended Complaint, Sherman alleges that it was, irFiiteythat reached out
to the NewYork Post in November 2015 regarding the photo shoot with Alessandro Ambrosio.
No. 5741 at  100.) Sherman alleges that “[w]hen Feifer learned weeks later that &ngldviaxim
had sued the wrong insideiGross—over the new information in the Damber Post Articlée had
provided to the reporter, he contacted Shermaiol.”af § 101) (emphasis in original).

Plaintiff Sherman is an attorney admitted to and practicing in the Statei@f (Doc. No.
57-1 at 1 27.) On December 13, 2015, Sheromantacted Defendant Clark by email on behalf of M

Feifer “to try to negotiate a private eof-court settlement® (Id. at 1 102, In that email, Sherman

6Sherman alleges that, as of the date of this email, Maxim had not yet sigfeats Release Agreement or tendere
Feifer's severacepayment to him thereunder. (Doc. No-bat{{ 166172)
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“communicated Feifer’'s revocation of his execution of Maxim’s severanee afid requested that

‘efforts’ be ‘undertake[n]. . . forthwith to cancel any . . . . arrangements’ ungéomwpayment by

Maxim of the consideration of additional compensationd.) (Sherman further requested to speak

with Clark as soon as possible to discuss a suitabi@rnation agreement, “which she specifie
‘would have bearing’ on the First [New York] Actionld()

On December 14, 2015, Defendant Savla left a voicemail for Sherndhnat @[ 104.) In
response, Sherman emailed Savla that she would try to reatihatiafternoon. 1(.) Later that day,
Savla and Sherman had an “initial telephone conference” as a{fafidevSherman’s email.(Id. at
1 105.) In New York state court filings, Defendant Savla filed an Affidavit uoalr, in which he
described tH initial conversation as follows:

In that call, Sherman stated: (a) that the case against kadsso merit; (b) that her

client had additional information that would be damaging to Maxim and Biglari,

including recordings; and (c) that Maxim and Biglaould not want this damaging
information to become public. Id., § 33. Sherman requested: (a) dismissal of the
case against Gross so that it "does not roll out of control”; (b) a different teomina
agreement between Maxim and Feifer containiagp-disparagement and liquidated
damages provisions; (c) a positive reference for Feifer; and (d) asegepayment

equal to the salary he earned during the approximately nine months that heradient w

at Maxim. Id. According to Savla, Sherm&ated that "time was of the essence" and

that if her demands were met, the information in Feifer's possession would noebecom

public. Id., 1 34-35.

(Doc. No. 24-1 at 1 6.)
After this conversation, Savla consulted with Defendant Clark and anothani& Watkins

attorney, Benjamin Naftalis, both of whom are former Assistant United Stateméytsowith

experience in federal criminal law.ld( at § 8.) During this meeting, Savla, Clark and Nafta

"It is not clear from the record before this Court who initiated thishelep call. Sherman does not allege (or diraist t
Court to any evidence that) any of the Defendants herein initiated this cell itw ®@hio. Thus, the Court will assume
that it was Sherman that placed this initial telephone call to Defendant Sadavii dtk.
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“reviewed the elements of the New York Penal Lawegtortion” and “determined that Sherman’
conduct constituted an attempt at criminal extortion under New York state lavdt {f 9.) Savla,
Clark, and Naftalis concluded that “these circumstances made it justifiablentoere recording

further cals with Sherman to collect evidence of and attempt to stop her criminal condiat}.”

The first recorded call occurred at 5:30 p.m. on December 14, 2015. (Doc. Hllcat65

PagelD# 1405.) Defendant Savla and Mr. Naftalis initiated this call to Shemr@éud, from Latham

Ul

& Watkins’ New York office. [d.) It is undisputed that this call was recorded and, further, that

Sherman was not aware at that time that the call was being reoradng this call, Sherman
indicated that she was “confident thiats more likely than not that your case against Mr. Gross
frivolous and perhaps even in bad faithld. @t PagelD# 1407.) She then stated as follows:

And in addition-and | want to make clearin addition, my client has what | think is
related, It additional information that is quite damaging to Maxim and Mr. Biglari
that comes in the forathat includes a certain number of recordings that are in his
possession, in which he participated in so they were legal, and in amongst the issue
set forth n those recordings are Mr. Biglari's eschewing of-thetcking and his
insistence on taking liberties with the truth.

Don't hold me to those exact words but they're pretty close to what the recordings
record. And | wanted to alert you all that | am also confident that all of thi$rhat
referring to will likely come owtif you continue to pursue Mr. Gross, or also if you
pursue my client in any shape or form.

Given the news of your filing of the lawsuit against Mr. Gross, |-dl$laink time is
of the essence. | think that kind of news in the industry that we're talking about, people
want to talk and whatever issues there are grow bigger, not smaller with time. And

8 The transcript of this call (as well as the transcripts of the two otherdestealls, discussddfra) were produced as
part of the parties’ jurisdictional discovery. Sherman has attached a magrkegrsion of these transcripts to he
Supplemental Opposition to Defendants’ Motion torliss (Doc. No. 68..) Neither party objects to this Court’s
consideration of these transcripts in resolving Defendants’ Motion.

9 Later in the call, Sherman clarified that the information would come opardf discovery in the First New York
Action. (Id. at PagelD# 1412.)
8
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what | would like to do is negotiate a settlement agreement where all a$ {his
behind all of the persons connected to the goings on.

(Id. at PagelD#s 1407408.) Sherman then suggested that Maxim and Biglari dismiss the First
York Action against Gross and negotiate a new termination agreement with thaifencluded
mutual relases and noedisparagement provisions, a liquidated damages provision, a pos
reference, and a monetary settlemefd. 4t PagelD# 1409, 1416.)

On December 16, 2015, Sherman sent an email to Savla, Clark, and Nafeetich she
stated that “[t]here are some developments that | would like to discus$, futtiwer require me to
gauge where you and your clients are at.” (Doc. N®.&8® PagelD# 259.) Later that day, Savl

Naftalis and a third Latham & Watkins attety, Eric Taffet, called Sherman in Ohio, from Latha

& Watkins’ New York office. (Doc. No. 68 at PagelD# 1428.) Again, it is undisputed that thi

call was recorded and, further, that Sherman was not aware at that time that the ¢aingas
recorded. During this call, Sherman indicated that Mr. Feifer had taken photographs “sfthate
someone on behalf of your clients left in the open for a lengthy period ofttaheeflect, | believe,
Mr. Biglari’s notes about his strategy with respect to threcker Barrel [SEC] filing and his dispute
with various others in management and shareholdeid. at(PagelD# 1430, 1439.) Sherman stat
she believed these photographs would likely be relevant “since they bear anhlelashages and
[Biglari's] belief that he was being disparaged in that controversy as wéll."at(PagelD# 143p.
Sherman stated that “the proverbial wagons are circling” and indicated she was *“
pressure” to reach an agreement regarding Mr. Feiftrat(PagelD#s 1429430) She asked Savla,
Naftalis and Taffet for a timeframe “as to, you know, up or down, whether you want tespahble

matter behind you and do so through a settlement with my clielat.’at(PagelD# 1432.) Naftalis
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indicated that they would talk tdneir client and get back to Sherman with a timeframie. &t
PagelD# 1442.)

The next day, Sherman emailed Savla, Naftalis, Clark and Taffet seeking, mtraum; a
timeline for a substantive response. (Doc. N8.82 PagelD# 258.) Mr. Naftalis respted via emalil
that they would get back to her on December 21, 20ib.a{ PagelD#s 25258.) On December
21, 2015, Savla and attorney Matt Salerno called Sherman from Latham & Watkingdxeuwffice.
(Doc. No. 651 at PagelD# 180.) Although Savlaand Salerno dialed Sherman’s Ohio cell phot
number, it is undisputed that she was physically located in Florida at the tinis calth® (Doc.
No. 571 at 11 12, 237.) Like the previous two calls, this telephone call was recorded and Sh
was notaware at that time that the call was being recorded.

During this call, Savla asked Sherman if she had “a draft or anything liketthaghe wanted
to send over to them. (Doc. No.-&%&t PagelD# 1452.) When Sherman expressed frustration, S
statal that he needed “something more concrete to put in front of the clidthtdt PagelD# 1453.)
He also indicated that any photographs or other information in Mr. Feifer's passessild need
to be returned to Maxim pursuant to Mr. Feifer's March 2Bbs-Disclosure Agreement.Id. at
PagelD# 1455.) Sherman disputed the existence of a valid, bindirdjstbosure agreement tha
covered the information in questionld.(at PagelD# 1456.) However, she agreed to send a ¢
containing her proposecerims. [d. at PagelD# 1457.) Sherman also insisted on a substar
response by 3:00 the following dayd.(at PagelD# 1462.)

C. The Second New York Action

10n her First Amended Complaint, Sherman states that, at the times afathishe was “in fact at her second home
Florida, where the Florida Wiretap Statute (Florida Security of Cormations Act, Fla. Stat. Ann. § 934.01sef.) not
only prohibited such surreptitious recordings but provided criminal pesiébr violating.” (Doc. No. 52 at 1 237.)
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On December 22, 2015, Maxim (through counsel Clark and Savla) filed a Complair
Declaratoy Relief in the Supreme Court of the State of New York, County of New York ag3
Sherman and Feifer. (Doc. No19 See Maxim, Inc. v. Feifemdex No. 162933/2015 (Sup. Ct
N.Y., Cty of N.Y.) (herein after referred to as the “Second New York Ac¢)iom this Complaint,

Maxim and Biglari alleged as follows:

1.

*k%k

(Id. at 11 18.) The Complaint contained a sole count for declaratory judgment retieat {{ 41

56.) Specifically, Maxim sought a declaratory judgment that “(a) that thedisclosure agreement]

This action seeks to stop Feifer and his attorney, Sherman, from engaging in
extortion by willfully disregarding the obligations imposed by -uigclosure

and employment termination agreements that Feifer entered into with Maxim,
and instead demanding better termand much more moneyin a new
contract as the ransom for not providing confidential information to third
parties.

Most recently, Sherman has threatened that Fesgr make public
photographs of notes of confidential information relating to a Securities and
Exchange Commission filing by Biglari Holdings Inc. ("Biglari Holdings"
Maxim's parent company, unless Plaintiff entered into a new contract with
Feifer. These are photographs that Feifer presumably took after entry into the
office of Sardar Biglari ("Biglari"} Maxim's sole director and the CEO of
Biglari Holdings - or otherwise through access to information that Feifer
knew was not his to take, let alone share with others. Sherman has also stated
that Feifer had made and retained recordings of business meetings that had
taken place aMaxim and at which Biglari and/or Mr. Philip Cooley, Biglari
Holdings' Vice Chairman, were present.

Defendants' threatened disclosure of confidential information violates the
terms of nordisclosure and release agreements that Feifer had executed with
Maxim.

This Court should not condone Defendants' blatant attempts at extortion, and
insteadorder them to abide by the confidentiality and other provisions of the
NDA and Release and to return Plaintiffs confidential information, documents
or materials.
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or “NDA"] and Releases [between Feifer and Maxim] are binding legal contrafthia Sherman
may not assist in or cause the breach oftberwise interfere with, the obligations set forth in tk
NDA and the Release; (c) that Feifer must abide by the terms of the NiDRedease; and (d) that
Feifer must not disclose Trade Secret Information or confidential informateoments or matet&a
to third parties and that he must return to Plaintiff all information or documents pobksession,
custody or control, as required by the NDA and the Releasé. at(f 56.) Maxim also sought ar
order (1) enjoining Feifemnd Sherman from disclosing confidential information to third parties; §
(2) enjoining Sherman from assisting in or causing the breach of, or cteenterfering with, the
obligations set forth in the NDA and Releaskl. &t p. 14.)

According to Sherman, Maxim and Biglappeareax partein the New York state court the
following day and secured a Temporary Restraining Order (“TRO”) and an batdhé case be
sealed’ (Doc. No. 571 at  242.) Sherman alleges that the New York state court thereafter or
her to eter into a stipulation with Maxim and Biglari on behalf of her client to “temporariiptaia
the status quo.”1d. at 1 247.)

This Court will not recite the entire ensuing procedural history of the FidsSacond New
York Actions, as it is not rel@nt to resolution of Defendants’ Motion to Dismiss. However, t
Court does note that the underlying New York state court dockets reflect therigllow

On March 21, 2016, the trial court in the Second New York Action determined that the
and Secnd New York Actions should be “joined for a joint trialSee Maxim, Inc. v. Feifemndex

No. 162933/2015 (Sup. Ct. N.Y., Cty of N.Y.) (Docket Sheet). On May 3, 2016, the trial ¢

11 The state trial court’s sealing order was subsequently vacated bgtthempellate court on December 13, 2056e
Maxim, Inc. v. Feifer145 A.D.3d 516 (2016).
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determined that Sherman could not represent Feifer in the Second New York Adtadrioc. No.
171. On that same date, that court granted Sherman and Feifer's motion to disqibhbiy &
Watkins from representing Maxim and Biglari, on the basis of the New York's adwoitaess
rule.? 1d. Also on May 3, 2016, the trial court issued a separate Order granting Maxim aandSBig|
request for a preliminary injunction as against Feifer, but denying it assa@iermanlid. at Doc.
No. 172.

On appal, the state appellate court overturned the trial court’s order grangireiminary
injunction. See Maxim v. kéer, 161 A.D.3d 551, 553 (2018). Specifically, on May 17, 2018, the
state appellate court determined that:

Maxim failed to establish that it would suffer irreparable harm absent the prelymina

injunction it soughtgee Chiagkouris v. 201 W. 16 Owners Cpotp0 A.D.3d 442, 54

N.Y.S.3d 5 [1st Dept. 2017]). We find no support in the record for Maxim's assertions

that Feifer or his counsel #atened to disclose confidential information to third

parties.

The declaratory judgment action should be dismissed, because all the issueslinvolve

in it will be disposed of when the pending breach of contract action is reseked (

Reynolds Metals Co. $pecinerp A.D.2d 863, 175 N.Y.S.2d 605 [1st Dept. 1958]).

Id. It appears that Feifer was thereafter added as a defendant in tiNefirgbrk Action.
In July 2018, Feifer asserted counterclaims against Maxim and Biglari fodufent

inducementmalicious prosecution, and abuse of process. (Doc.{89. ©n January 8, 2019, the

state trial court issued an Order dismissing all three of Feifer's countercl&mesMaxim v. Gross

21n this regard, the court noted as follows: “It is undisputed that L&W haktheecontent of recorded conversatitms
substantiate their client's claim that Sherman interfered with a cor8eaaral memdrs of L&W will have to be called
as witnesses to attest to the facts and circumstances leading up to thendediscord the Sherman conversatiens
not to mention the fact that members of L&W also participated in these satives. On this basaone, this Court is
compelled to disqualify plaintiffs’ attorneys from further roles in tmigtter.” See Maxim, Inc. v. Feifetndex No.

162933/2015 (Sup. Ct. N.Y., Cty of N.Y.) (May 3, 2016 Order, Doc. No. 171.)

13
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2019 WL 132529 at *4 (N.Y. Sup. Jan. 8, 2019). On appeal,dtade appellate court reversed the

state trial court’s decision to dismiss Feifer’'s fraudulent inducement colamarcSee Maxim v.

Gross 179 A.D. 3d 536, 537 (2020). This decision of the state appellate court did not, however

reverse the dismissal of Feifer's malicious prosecution and abuse of pracess Id.
[l Analysis

In the instant case, Defendants seek dismissal under Fed. R. Civ. P. 12(b)(2), (b)(
12(b)(6). First, Defendants argue that the Complaint should be dismissed for lackoofape
jurisdiction under Rule 12(b)(2) because Plaintiff has failed to establishigheree of either general
or specific jurisdiction. (Doc. No. 9.) Assuming there is personal jurisdictioendahts next argue
that the instant action should be dismissed on the basis of improper vishud.aétly, Defendants
argue that all three of Plaintiff's claims should be dismissed for failure toastdsem pursuant to
Rule 12(b)(6). Id.) As itis dispositive, the Court will first address the parties’ argumegtsding
personal jurisdiction.

A. Personal Jurisdiction

Plaintiff bears the burden of proving personal jurisdictibheunissen v. Matthen&35 F.2d
1454, 1458 (6th Cir. 1991). If a court rules on a Rule 12(b)(2) motion to dismiss for lack of pef
jurisdiction prior to trial, “it has the discretion to adopt any of the following @sucs action: (1)
determine the motions based on affidavits alone; (2) permit discovery, which would adlutioa
of the motion; or (3) condue@n evidentiary hearing on the merits of the motiomtera Corp. v.
Henderson428 F.3d 605, 614 n.7 (6th Cir. 2005). “[T]he decision whether to grant discovery
evidentiary hearing before ruling on a 12(b)(2) motion is discretionaBufnshireDev., LLC v.

Cliffs Reduced iron Corp198 Fed. Appx. 425, 434 (6th Cir. 2006).
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When a district court rules on a jurisdictional motion to dismiss made pursuanteo
12(b)(2) without conducting an evidentiary hearing, the court must consider thengteautid
affidavits in a light most favorable to the plaintifCompuServe, Inc. v. Pattersd9 F.3d 1257,
1262 (6th Cir. 1996). To defeat such a motion, a plaintiff need only maina facieshowing of
jurisdiction, which can be met by “establishimgth reasonable particularity sufficient contact
between the defendant and the forum state to support jurisdictidedgen Corp. v. Neo Ger
Screening, Inc282 F.3d 883, 887 (6th Cir. 2002). cAurt disposing of Rule12(b)(2) motion does
not weigh the controverting assertions of the party seeking dismissal but malecandefendant’s
undisputed factual assertion§eeCompuServe89 F.3d at 1262Theunissen935 F.2dat 149;
NTCHWest Tenn, Inc., v. ZTE Coyg61 Fed. Appx. 485, 488 (6@ir. Jan. 16, 2019) (citingerry
Steel, Inc. v. Paragon Industries, Ind06 F.3d 147, 153 (6th Cir. 1997)Dismissal in this
procedural posture is proper only if all the specific facts which the plaintifialleges collectively
fail to state grima faciecase for jurisdictiori. Id. See also Kerry Steel, Ind.06 F.3d at 149.

“In a diversity case, a federal court can exercise personal jurisdiction over aasefénd
jurisdiction is (1) authorized by the law of the state in which it sitd,(2hin accordance with the
Due Process Clause of the Fourteenth Amendmenharo Systems, Inc. v. Cab Producktechn
GMBH & Co., KG 196 Fed. Appx. 366 (6th Cir. 2006). Because “Ohio’s {amyg statute is not
coterminous with federal constitutional limits,” to establishpr@ma facie case of personal
jurisdiction, a plaintiff must demonstrate that (1) Ohio’s lamg statute has been satisfied and (
exercising jurisdiction would comport with Due Procesxhneider v. Hardest$69 F.3d 693, 699

(6th Cir. 2012) (quotingestate of Thomson ex rel. Estate of Rakestraw v. Toyota Motor C
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Worldwide 545 F.3d 357, 361 (6th Cir. 2008Kauffman Racing Equip., LLC v. Roberi26 Ohio

St.3d 81, 930 N.E.2d 784, 790 (Ohio 2010)).

Here, Defendants argubat this matter must be dismissed because they are not subject to

either general or specific personal jurisdiction in Ohio. As the Sixth Cirast dxplained,
“[plersonal jurisdiction comes in two flavord] ‘ general jurisdiction, which depends on hawving
that the defendant has continuous and systematic contacts with the forum siEnstdfjustify

the state's exercise of judicial power with respect to any and all claims the fofaajtihave against

the defendant, an@] ‘ specific jurisdiction, which exposes the defendant to suit in the forum state

only on claims thatarise out of or relate t@ defendant's contacts with the forurikérry Steel, Ing.
106 F.3d at 149 (citinglelicopteros Nacionales de Colombia S.A., v. H&li6 U.S. 408414-415
& fns. 8-10 (1984)mnd Third Nat'| Bank in Nashville v. WEDGE Group, 1n882 F.2d 1087, 1089

(6th Cir.1989)).

Although provided numerous opportunities to do so, Plaintiff does not substantively addres:

or oppose Defendants’ arguments regarding general jurisdiction and, instead)dinsitgument to

the issue of specific personal jurisdictithThus, and in the absence of any meaningful oppositi

B1n her Brief in Opposition, Plaiiif states, in a footnote, that, because she easily satisfies the standapedific

personal jurisdiction, she need not address any of Defendabistastive arguments regarding the issue of gene
jurisdiction. (Doc. No. 24 at p. 6, fn 4.) Shenhstates that “[i]f the Court disagrees, Plaintiff requests jurisdiatio
discovery on both general and specific jurisdiction and an evidentiary ¢péafid.) The Court subsequently allowed
“limited discovery relating to the issue of persquatdiction as raised in or relevant to Defendants' Motion to Disinis
(Doc. No. 45 at p. 3.) In her Supplemental Brief in Opposition, Plain@ihafgils to substantively address Defendant
arguments regarding general jurisdiction, stating as faliéRiaintiff has not addressed herein her contention that t
Court can also exercise general jurisdiction over Biglari, given his canttnand systematic frauds upon and even crim
against the State in a capacity where he is a hybrid person anddsusrand. But given that this argumenuld be a
case of first impression, she requests only the opportunity to conelated discovery in connection with meritg
discovery. (Doc. No. 65 at pp.-%, fn. 6.) Defendants argue that Plaintiff's failurerégpond constitutes a waiver of
opposition regarding the issue of general jurisdiction. (Doc. No. 6&8afmp.1.) The Court agrees. Defendants clear
raised the issue of general jurisdiction in their Motion to Dismiss. tffaiannot simply elect not to address this issu
and unilaterally “reserve” it for an unspecified later date. Plaintiff hadpportunity to address (and conduct discove
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the Court finds that general jurisdiction does not exist and will limit its anatysietquestion of
whether Plaintiff has madepgima facieshowing of specific jurisdiction over Defendants.

In making this determinationtie crucial federal constitutional inquiry is whether, given t
facts of the case, the nonresident defendarguféisient contacts with the forum state that the distri
court's exercise of jurisdiction would comport withaditional notions of fair play and substantig
justice:” International Shoe Co. v. Washingta326 U.S. 310, 3161945) (quotingMilliken v.
Meyer, 311 U.S. 457, 4681940)) See also CompuSen&9 F.3d at 1263Theunissen935 F.2d at
1459. The Sixth Circuit has established the following thpeet test for determining whether specifi
personal jurisdiction exists:

First, thedefendant must purposefully avail himself of the privilege of acting in the

forum state or causing a consequence in the forum state. Second, the catisa of a

must arise from the defendant's activities there. Finally, the acts oéfiweddnt or

consegences caused by the defendant must have a substantial enough connection with
the forum to make the exercise of jurisdiction over the defendant reasonable.
CompuServe, Inc89 F.3d at 1263 See also Calphalown. Rowlette 228 F.3d 718, 721 (6th Cir.
2000; Southern Mach. Co. v. Mohasco Indu1 F.2d 374, 381 (6th Cir. 1968).
1. Purposeful Availment

The question of whether a defendant has purposefully availed itself of the privildgeng

business in the forum state is “thi@e qua noror in pasonamjurisdiction.” Mohasco Indus 401

F.2d at 38482. See also Calphalgr228 F.3d at 721 (“The purposeful availment prong . . .|i

essential to a finding of personal jurisdictionThe “purposeful availment” requirement is satisfig

when the defendant's contacts with the forum state “proximately result étmnsaby the defendant

regarding) the issue of general jurisdiction. She failed to do sterifhese circumstances, theuv@dinds that Plaintiff
has waivedpposition to tk issue of general jurisdiction.
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himselfthat create a ‘substantial connection’ with the forum State,” and when the defecdaduct
and connection with the forum are such that he “should reasonably anticipate beingtbateurt
there.” Burger King Corp. v. RudzewicAa71 U.S. 462, 4745 (1985) (quotingWorld-Wide
Volkswagerv. Woodson444 U.S.286, 297 (1980Q) Reynolds v. International Amateur Athleti
Fed'n, 23 F.3d1110, 1116(6th Cir. 1994) Courts require purposeful availment éasure hat
“random,” “fortuitous,” or “attenuated” contacts do not cause a defendant to be ihtdea
jurisdiction. Burger King Corp, 471 U.S. at 475 (citingeeton v. Hustler Magazine, Inet65 U.S.
770, 774 (1984)).In this regard, the Supreme Court has explained that, in examining a defenc

contacts, courts “look[] to the defendant’s contacts with the forum State itsethendefendant’s

contacts with persons who reside therd/alden v. Fiorg571 U.S. 277, 285 (2014). In other word$

“[d]ue process requires that a defendant be haled into court in a forum State based on h
affiliation with the State, not based on the ‘random, fortuitous, or attenuated’ cdmgatiskes by
interacting with persons affiliated with the Statéd: at 286.

Here, Plaintiff asserts that “the crux of [her] jurisdictional claim is Defetsdantentional
and knowing surreptitious taping of her in Ohio.” (Doc. No. 65 at p. 7.) Specifically, Rlargties
that Defendants purposefully availed themselves of this forum becausecreylysrecording their
phone calls with Plaintiff in December 2015, Defendants “deliberately reacloe@M to engage
in unlawful, unethical, and tortious conduct.” (Doc. No. 24 at p. 7.) She maintains that Defer
Clark and Savla “led a team of Latham attorneys in thespitecollectionin Ohio of evidence about
an Ohioanthey intended to sue.”ld. at p. 8) (emphasis in original). Plaintiff further asserts,

length, thaDefendants’ surreptitious recordings constitute a crime under Ohiompgpiag statute,
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Ohio Rev. Code § 2933.54(B)(4), and violate the Ohio Rules of Professional Etigidsat pp. 8
10.) Lastly, she maintains that Defendants’ act of secretlyrdiegp her was part of their
“overarching unlawful, unethical, tortious and malicious Scheme aimed . . . . at inatpadier
ability to practice law in Ohio,” and, therefore, all Defendants are subjeaitto this State. (Doc.
No. 65 at p. 13.)

Defendants argue that Plaintiff cannot demonstrate purposeful availment fal sessons.
First, Defendants emphasize that it wéaintiff that initiated contact with Defendants. (Doc. No. 3
at p. 2.) Specifically, Defendants assert that “Sherman ‘reached out to’ def€hdiatdpher Clark
—a New York based lawyer on behalf of her New Yorbased client, Jason Feifer, to discuss

lawsuit filed on behalf of Maxirr-a New Yorkbased companyin New York state court asserting

claims based on a newsticle that ran in the New York Post.1d() Defendants further argue that

“Sherman’s claim that she happened to be in Ohio for some of the subsequent calls \&itis §
exactly the kind of ‘random, fortuitous, or attenuated,” contact” that is inmurftito demonstrate
purposeful availment.Id. at p.4.) In this regard, Defendants assert that (1) none of the Defen
ever travelled to Ohio in connection with either of the New York Actions; and (2) “no one idvo
in the Second New York Actior the source of all of Sherman’s claimd$ad any connection to
Ohio, apart from Sherman herself.” (Doc. No. 68 at p. 7.)

Lastly, Defendants argue that, whether analyzed as part of the purposefntavailong or

the “arising from” prong of the test fepecific jurisdiction, the Sixth Circurequires that causal

4 Although Defendant Savla was the only named Defendant who lgcpaaticipated in the recorded phone callg,

Plaintiff argues specific personal jurisdiction existscaalt Defendants because “all of the Defendants relied in the N
York litigations on their collective knowledge to defend their surreptitious tagirgherman, [and] also submitted
proof—sworn to by Savla-about what ‘Latham and Maxim knew’ at the timesath recording.” (Doc. No. 65 at p. 7.
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connectiorexistbetween the party’s contacts with the forum state and the cause of §Btam No.
33 at p. 3) (citingBeydoun v. Wataniya Restaurants Holding, Q.S7/68 F.3d 499, 507 {6 Cir.
2014). Defendants maintain thtte requisite “causal connection” is lacking in this daseause
Plaintiff's claims in this actiomre based on the institution of the Second New York Action, not
recorded calls.(Id.)

As set forth above, IRintiff rests her jurisdictional argument on Defendants’ surreptitia
recording of the three recorded phone calls that occurred in December 2015. For thagoll
reasons, the Court finds that these telephone calls are insufficient to deteompsirpseful
availment. It is undisputed that it wRfaintiff that first initiated contact with Defendants when sk
emailed Defendant Clark in New York on December 13, 2015. (Doc. Nb.a887102) In that
email, Plaintiff requested that Clark contact h&es $oon as possible to discuss a suitable termina
agreement.” Ifl.) In response to Plaintiff's email, Defendant Sasddled Plaintiff in Ohio on
December 14, 2015 and secretly recorded their conversation. (Doc.-Nat &agelD# 1405.The
other recorded telephone calls that Defendant Savla placed to Plaintifieatonrbecember 16 and
21, 2015'° (Doc. No. 651 & PagelD# 1428 1450.) Both of these calls were likewise in respon

to emails from Plaintiff requesting that Savla contact her. (Doc. Noat9PagelD# 259.) Aside

15 As discusseduprg Sherman was not physically located in Ohio when Savla called hee@eniber 21, 2015 but,
rather, was at her second home in Florida at the time of this call. trofighe fact that Sheram was not in Ohio at the

time of this call, the Court has serious doubt as to whether the DecemB&d.31elephone call constitutes a “contactf’

with the State of Ohio for purposes of establishing specific jurisdictiowever, in order to give Shermavery possible
benefit of the doubt, the Court will assuraeguendoand for purposes of this opinion only, that Savla’s December !
2015 recorded telephone call constitutes a contact with the State of Ohio.
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from these three telephone calls, there is no evidence that dahg mdmed Defendasthad any
contact with the State of Ohio relevant to Plaintiff's claims in the instant la¥suit.

Based on the above, the Court finds that Defendants’ three recorded phone callssaly prec
the type of random, fortuitous contacts that courts have found to be insufficient to trateons
purposeful availment. As the Supreme Court has noted, “our ‘minimum contacts’ araiisisd
the defendant’s contacts with the forum State itself, not the defendant’s coritaghenrsons who
reside there."Walden 571 U.S. at 285. The Supreme Court explained:

[T]he plaintiff cannot be the only link between the defendant and the forum. Rather,
it is the defendant's conduct that must form the necessary connection with the foru
State that is the basis for its jurisitte over him.See Burger King, suprat 478, 105

S.Ct. 2174 (“If the question is whether an individual's contract with aiofestate

party alone can automatically establish sufficient minimum contacts in tiee oth
party's home forum, we believe theass clearly is that it cannot”Kulko v. Superior

Court of Cal., City and County of San Francisd86 U.S. 84, 93, 98 S.Ct. 1690, 56
L.Ed.2d 132 (1978) (declining to “find personal jurisdiction in a State ... merely
because [the plaintiff in a child sump action] was residing there”). To be sure, a
defendant's contacts with the forum State may be intertwined with his tiansamr
interactions with the plaintiff or other parties. But a defendant's eakdtip with a
plaintiff or third party, standinglone, is an insufficient basis for jurisdictidbee
Rush, supraat 332, 100 S.Ct. 571 (“Naturally, the parties' relationships with each
other may be significant in evaluating their ties to the forum. The requiremints
International Shoghowever, musbe met as to each defendant over whom a state
court exercises jurisdiction”). Due process requires that a defendant be haled into
court in a forum State based on his own affiliation with the State, not based on the
“random, fortuitous, or attenuated” mdacts he makes by interacting with other
persons affiliated with the StatBurger King,471 U.S., at 475, 105 S.Ct. 2174
(internal quotation marks omitted).

These same principles apply when intentional torts are involved. In that coniext, i
likewise insufficient to rely on a defendant's “random, fortuitous, or attenuated
contacts” or on the “unilateral activity” of a plaintitbid. (same). A forum State's
exercise of jurisdiction over an oeaf-state intentional tortfeasor must be based on

16 pefendants Savla, Clark and Biglari eactbmitted affidavits stating that they never travelled to Ohio in connectjon
with either of the New York action§eeSavla Decl. (Doc. No.-8) at 11 810; Clark Decl. (Doc. No.-9) at {1 811;
Biglari Decl. (Doc.No. 910) at 11 .
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intentional conduct by the defendant that creates the necessary contacts with the
forum.

Id. at 285286. Here, Defendants’ three recorded calls with Plaintiff relate to Ohio ordyideec
Plaintiff happens to reside there. Plaintiff does not argue, and offengdence, that any of these
phone calls demonstrate the sort of connection or affiliation between Defendants &tatehef

Ohio that has been deemed sufficient to confer specific personal jurisdict®ee e. g., Burger
King, 471 U.S. at 475 (findingpecific jurisdiction where defendants purposefully reached into
forum state by entering into a contractual relationship with the plaintiffs thasfengd continuing
and widereaching contacts” in the forum stat€alder v. Jones465 U.S. 783 (1984) (finding
specific jurisdiction with respect to plaintiff's libel claims where defendantdewaa article for

publication in California that was read by a number of California citizensedied on phone calls

with California sources for informatiom itheir article). Indeed, the fact that Plaintiff was actually

7 For this reasorPlaintiff's reliance on this Court’s decisions@mmodigy OG Vegas Holdings LLC v. ADM Labs

2019 WL 5552606 (N.D. Ohio Oct. 28, 201Bparker Hannifin v. Standard Motor Product®019 WL 5425242 (N.D.
Ohio Oct. 23, 2019), an@rossCountry Mortgage, Ino/. Messina2019 WL 5653288 (N.D. Ohio Oct. 31 2019) ig
misplaced In Commodigydefendanéntered into a contractual relationship with the Ohio plaintiff for the $dderop.
Defendaris contacts with the Ohio plaintiff includedimerous contacts mlant to establishing that contract, includin
sending samples to the plaintiff in Ohio, purchasing supply bags Fremplaintiff in Ohio, and receiving payment from
plaintiff from an Ohio bank.ld. at * 5. Moreover, irCommodigythe Court noted thatefendant directed activity into
Ohio “for the purpose of initiating and sustaining a contigudusiness relationship thereCommodigy OG Vegas
Holdings 2019 WL 5552606 at * 6.Likewise, in Parker Hannifin the Court found specific jurisdictionhere he
Agreement between the partieséated a continuing relationship and ongoing obligations between Stdvdgr and
Parker Hannifin in Ohio with respect to the handling, defense, and indeaioifi of EIS asbestos clairhisld. at * 10.
These continuig obligations extended over a significant period of time (nearlyedts) and included multiple contactg
with the forum state, including notices, correspondence, and telemgiadia. Id. at * 1011. Finally, inCrosscountry
the Court found purposefavailment wheredefendants reached into Ohio by contracting with an Ohio corporation
agreeing to be bound by the continuingfwompetition, norsolicitation, and confidentiality obligations set forth in thei
respective Employment Agreement€£tossountry,2019 WL 565328&t * 13.Moreover,in that casehothdefendants
directed activity into Ohio by communicating wpkaintiff in Ohio, accessinglaintiff's confidential information from
its Ohio computer database, and allegedly misapproprialmgtiff's confidential information to diverplaintiff's
customers to Parksidil. By contrast, here, Plaintiff has not alleged, or directed this Courtrgiatido any evidence,
that Defendants directed activity into this State for the purposéiatiimg or sustaining any such continuing relationshi
with Sherman in Ohio.
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physically located at her second home in Florida for one of these threermdiscores the fact tha
Defendants’ contacts were wiBiaintiff (wherever she happened to be residing) andmitbt the
State of Ohio This is insufficient under both Supreme Court and Sixth Circuit auti8riBee also
Power Investments LLC v. SL EC, L1927 F.3d 914, 918 (6th Cir. 2019) (“A foreign defendant
relationship with an iforum Plaintiff does not suffice ‘standing alone’ to confer jurisdiction. T
defendant needs it ‘own affiliation’ with the State.”) (internal citations omitted).

Plaintiff, however, argues that Defendant Savla’'s three recorded calls are remset
sufficient to establish purgeful availment because they constitute tortaud/or unlawful conduct
directed to an Ohio resident in the State of Ohio. Plaintiff relies principalNeahv. Jansser270
F.3d 328 (6th Cir. 2001) arfdower Investments, LLC v. SL EC, L1927 F.3d 914 (6th Cir. 2019)
in support of her argument. Both of these cases are distinguishable.

In Neal the Sixth Circuit found personal jurisdiction existed where the nonresident defer
was found to have directed false information to the plaintiffs inatheri state of Tennessee regardin
the commission for the sale of a dressage horse named Aristocrat, whidioavded in the
Netherlands. Specifically, the defendant (who was plaintiffs’ agent in sélénigorse) representeq
to the plaintiffs that he lilefound a buyer that would pay $312,000 for Aristocheal,270 F.3d at

330. Based on this representation, plaintiffs accepted the tdfePlaintiffs subsequently learned

however, that the buyer had actually paid defendant $480 J@00Although the defendant never

18 Although not argued by Plaintiff, the Court notes that the Sixth Circaihbhlil that the institution of legal proceeding
against a forum resident in a nforum State is nosufficient, standing alone, to confer specific jurisdicti®ee e.g.,

Bulso v. O’Shea730 Fed. Appx. 347 (6th Cir. 2018) (affirming dismissal of malicioosgxution action in Tennessed
for lack of personal jurisdiction where the underlying lawsuit waSalifornia and defendant’s only link to the forum
was that plaintiff was from Tennesseklgrmer v. Colom650 Fed. Appx. 267 (6th Cir. 2016) (affirming dismissal d
abuse of process action in Tennessee against Mississippinawlfiere underlying sutook place in Mississippi).
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visited the forum state, the Sixth Circuit found that representations made to thestatemesidents
were pivotal, noting that “the [defendant’s] actions of sending false informatim{the forum state]
by phone and fax had f@aeeable effects in [the forum state] and were directed at individuals in
forum state].” Id. at 332. The court explained as follows:

UnderMohasco we must first decide if defendant “purposefully availed himself” of
the privilege of acting in Tennessee. The acts of making phone calls and sending
facsimiles into the forum, standing alone, may be sufficient to confer jurtsdimh

the foreign deferahtwhere the phone calls and faxes form the bases for the action
See, e.g., Oriental Trading Co. v. FirefB6 F.3d 938, 943 (8th Cir.200M)/ien Air
Alaska, Inc. v. Brandf,95 F.3d 208, 213 (5th Cir.1999eritage House Restaurants,

Inc. v. Continental Funding Group, Inc906 F.2d 276, 282 (7th Cir.1990)he
plaintiffs contend that Janssen intentionally defrauded them in phone calland

faxes directed to plaintiffs or their agents in Tennessee about the price he
received from the sale of Aristocrat When the actual content of the
communications into the forum gives rise to an intentional tort action, thatlone

may constitute purposeful availment.It is the quality of the contacts, not the
guantity, that determines whether they constitute “purpbagilment.”LAK, Inc. v.

Deer Creek Entey.885 F.2d 1293, 1301 (6th Cir.1989). Furthermore, the actions of
sending false information into Tennessee by phone and fax had foreseeablereffects i
Tennessee and were directed at individuals in Tennddse® false representations

are the heart of the lawsuit—they were not merely incidental communications sent
by the defendant into Tennessee.

Id. (emphasis added).

In Power Investments, supréhe Sixth Circuit expressly relied dweal to find specific
jurisdiction. Power Investments, LL,G27 F.3d at 91:819. In that case, Michael Becker, a Missol
citizen, secured financing from Power Investments to purchase a power jplaat.916. Power
Investments was incorporated in Nevada, and had one member, Mason Miller, who livediakien
Id. “Becker called, texted, and emailed Miller many times, seeking funds and makmycallegedly
false assurances.ld. Eventually, Miller came to believe that Becker had been “less than hor

about his use of the loaned funds as well as the power plant’s liabilities and opeystinddc at
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917. Power Investments sued Becker in Kentucky for fraudulent misrepreseraatl unjust
enrichment.ld. The district court dismissed the case for lack of specifisdiction.Id.
The Sixth Circuit reversed, relying heavily Neal The court explained as follows:

[In Neal v. Jansseh [w]e concluded that the defendant’s intentional, fraudulent
communications into Tennessee were not “merely incidental” but atotleeof the
lawsuit.Id. at 332;see Trois v. Apple Tree Auction Ctr., In882 F.3d 485, 4902

(5th Cir. 2018). TheNeal defendant “expressly aimed” tortious acts at the forum,
Calder, 465 U.S. at 789, 104 S.Ct. 1482, as opposed to taking actions that did not have
“anything to do with” the forumyalden 571 U.S. at 289, 134 S.Ct. 1115.

So also here. Becker initiated the-sthrred relationship with Miller, a Kentucky
resident. He communicated with him extensively for well over a yearediing
severdadvances, gathering thighrty financing, and eventually obtaining a bailout

of the poweiplant purchase. These fraudulent communications far exceed the handful
of phone calls at issue ideal Becker called Miller's centrakentucky cell phone
number,as well as his landline at a Lexington law firm, “on hundreds of occasions.”
R. 81 at 2. Becker texted Miller “hundreds, if not thousands,” of tiftedde sent
about 300 emails to Miller's law firm addres#And Becker's alleged
misrepresentations in thee communications constitute the core of Miller’s fraud
claims—just as in Neal.

Id. at 918-919 (emphasis added).

NealandPower Investmentare both readily distinguishable from the instant case beca
unlike the plaintiffs in those cases, Plaintifreinhas not sufficiently alleged or demonstrated th
Defendants’ recorded telephone calls form the basis of her malmiosscution, abuse of process
and/or New York Judicial Law claim$. Rather, the First Amended Complaint clearly alleges tf

each of these claims are based on the filing of the Second New York Actionficapigcivith regard

19 Notably, in bothNeal and Power Investmentsthe Sixth Circuit addressed the connection between thefatate
defendants’ alleged forum contacts and plaintiffs’ claims in the contakieqgbiurposeful availment prondvioreover,
the Sixth Circuit has recognized that “the analysis on the first prong 8btlithern Machingest involves some overlap
with the analysis on the second prong. . . . In all cases, however, thetsleeagrired to establish personal jurisdiatio
remain the same some cases simply address them at different levels of analy{ggydoun v. Wataniya Restaurants
Holdings, Q.S.C 768 F.3d 499, 507 (6th Cir. 2014). Thus, the Court rejects Piaimtijument herein that this issue
must be evaluatksolely in the context of the “arising from” prong.
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to her abuse of processith, Plaintiff alleges that “Maxim, Biglari, through Maxim, and the Latha

Defendants initiated proceby filing the Second Action, and securing a temporary injunction

and then a Sealing Order, against Sherman(Doc. No. 571 at { 329) (emphasis added¥he

further alleges (in relevant part) as follows:

330.

331.

This process was initiated and maintained for the improper purpose to
incapacitate her as a lawyer, and harm her legal career, her law practice, and
her livelihood. As a direct and proximate result of the Defendants’ abuse of
process, Sherman incurred special damages, including, but not limited to
having been silenced, and incurring irreparable and permanent damages to her
legal career, her law practice, and her livelihood.

This processas initiated and maintained pursuant to an unlawful, improper,
unethical and vindictive Scheme and conspiracy to, inter alia, kill the
December Post story by any means possible, including but not limited to:

) To bully, intimidate, silencend incapacitate Sherman as a lawyer,

i) To punish Sherman;

i) To gain improper leverage in the First Action;

iv) To interfere with Sherman’s capacity to defend her client, and thereby
silence him from disclosing the evidence he had that the First Action
was frivolous andiér] brought in bad faith;

V) To scare, intimidate, bully, and/or punish Feifer;

vi)  To keep the truth from coming out of what happened at the Photo Shoot;

vii) To keep the truth fromoming out about Biglari’'s mismanagement of
Maxim;

viii)  To keep the truth from coming out about Biglari’s financial ruin of
Maxim;

ixX)  To keep the truth of Biglari's mass firing after the Photo Shootawfyne

all of the top shelf tem he had touted hiring to his shareholders in order
to defeat a BH proxy challenge byGroveland Capital;
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X) To keep the truth from coming out of Biglari’'s lies to the press about
Maxim and his other businesses;

Xi) To keep the truth from coming out of Biglari’'s lies to his shareholders
about Maxim and his other businesses;

xii)  To keep the truth from coming out of Biglari’s poor and sullied
reputation;

xiii)  To keep the truth from coming baf Biglari’s unethical practices in
running Maxim;

xiv)  To scare, intimidate, and/or bully others from telling the truth; and

Xxv)  Toincrease the costs of Sherman’s defense.
(Doc. No. 57-1 at 11 330-331.) Nowhere in this Count is there any mention of Defendarishde
to secretly record the December 2015 phone calls. Rather, it is clear fromva seW&intiff s
allegations that the basis of her abuse of process claim Befeadantsfiling of the Second New
York Action and procurement of a TRO and Sealing Order therein.

Likewise, Plaintiff's malicious prosecution claim is predicated on thegfibf the Second

New York Action, as follows:

337. The Defendants commenced and maintained the Second Action against
Sherman. The Scond Action ended in Sherman’s favor, including rulings
and findings that Sherman made ‘no threat . . . to disclose confidential
information to third parties,’” the information was not confidential, and the
Second Action was related to the First Actiand all of the issues raised by
Sherman would be disposed of in the First Action.

338. From the commencement of the Second Action until it was dismissed in
Sherman’s favor,the Defendants knew, haolknow, recklessly disregarded
and/or should have kmvn that every material allegation of the Complaint and

related filings in the Second Action against her were false. Defendants
accordingly proceeded with malice.
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(Id. at M1 337-38) (emphasis added). As with her abuse of process claim, Plaintiffisiona
prosecution claim is not based on Defendants’ recorded phonduwgllather, on the filing of the
Second New York Action

Finally, Plaintiff's New York Judiciary Law claim alleges as follows:

342. New York Judiciary Law Section 487 (“Section 487") provides, in pertinent
part:

An attorney or counselor who: (1) Is guilty of any deceit or collusion,
or consents to any deceit or collusion, with intent as to deceive the court
or any party; * * * *

Is guilty of a misdemeanor, and in addition e punishment
prescribed therefor by the penal law, he forfeits to the party injured
treble damages, to be recovered in a civil action.

343. Here, Clark and Savla i) conspired with, colluded with and/or consented to
their clients’ serial, fraudulent representati®taghe Lower and Appellate
Courts; and/or ii) “made up” their own deceits and fraudulent representations
to the Lower Court.

344. The subject deceits, collusion and/or consents were successful, until the
Appellate Court finally determined they were false.

*k%k

347. By reason of the deceits, collusion, and/or consents by Clark and Savla,
Sherman was proximately and directly damaged for the following pecuniary
harms:

)] The legal fees and disbursements for Sherman’s defense in the
Second Action, in an amount to be proven at trial, not less than
$345,000.00, trebled pursuant to Section 487, together with statutory
interest thereon.

i) Legal fees and disbursements paid to Latham by Maxim and/or
Biglari to file, prosecute, and maintain the Second Action, including
the disqualification proceedings, in an amount not presently unknown
to Sherman, trebled pursuant to Section 487, togetith statutory
interest thereon.
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iii) The legal fees Sherman would have earned defending her client
in the Second Action, in an amount to be proven at trial, trebled
pursuant to Section 487, together with statutory interest thereon.
iv) Thelegal fees and disbursements Sherman is due in the First
Action from her client, which are not readily collectible, precisely
because Clark and Savla’s strategy to file a separate Second Action was
intended to and did astronomically increase the feesapénses to
Feifer to defend an otherwise gardeariety employment case. The
amount will be proven at trial, trebled pursuant to Section 487, together
with statutory interest thereon.
(Id. at 119 342347.) Here, Plaintiff’'s claim is not based on Defendants’ recorded phone call$ but
rather, on Defendants’ representations to the New York courts in the First and SecoiYerikey
Actions. Moreover, Plaintiff's damages associated with this claim apeealicated on, and relateq
to, the filing of the Second New York Action.
Plaintiff, however, asserts that “Defendants’ egregious surreptitious taipieg goes to the

heart of each of her claims: precisely because the gravamen of each are DefendartistHies

affirmative lies and material omissiorgo the Lower Court about their piiit communications

1°2}
o
—

with her.” (Doc. No. 69 at pp. 123.) Plaintiff then goes on to detail examples of how the tape
the recorded phone calls are relevant to her claims, as follows:

1. With respect to Plaintiff’'s maliciss prosecution claim, she will use the tapes as
evidence to prove i) Defendants lacked probable cause; ii) Defendants trumped up
their extortion claim specifically to secure, ex parte, a TRO with which to literall
restrain her; and iii) Defendants proceeded with malice, as evidenced by their
commission of a crime, their breach of ethics rules, and their failure even to elisclos
to the Lower Court an accurate record of the calls, including the audio files which
caught them expressly agreeing to deceive and entrap her.

2. Similarly with respect to Plaintiff's abuse of process claim, she will useples,

their wiretapping crime, and their ethical breaches to prove that the ciljatepose

of the Second Action was to exert leverage in the First Actidritather an unethical,
illegal, tortious and malicious Scheme to intimidate and silence the truth about
Biglari’'s compromising behavior with a famous model.
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3. With respect to her 8487 claim, she will use the tapes, their crimes and thair ethic
breaches to prove each of the “deceits” they directed at her and the Lower Court.

(Id. at p. 13.)
Plaintiff's argument is without merit. While the tapes of the recorded pbtaliee may be

relevant to her claims in the instant case, that is not sufficient to demonstrate draidbéefSavia’'s

secretecordirgs“constitute the core ofPlaintiff’s malidous prosecution, abuse of process, and New

York Judiciary Law claims. Rather, it is clear from the First Amended Complaibthe core of
Plaintiff's claims is the Defendants’ decision to file the Second New York Action andesed RO
against her. In sum, the Court finds that the purported relevance of the recordingarsdowfed
from Plaintiff's actual claims for purposes of establishing specific jurisdicthsithe Sixth Circuit
has explained, in order for there to be specific jurisdiction, “the plaintiff'secatiaction must be
proximately caused by the defendant’s contacts with the forum staéz"generally Beydour68
F.3d at 507508. Here, Plaintifs causes of action were not proximately caused by Defendant Sa
surreptitious recording of the three December 2015 phone calls. To the conteatigatr ifrom the
First Amended Complaint that Plaintiff's malicious prosecution, abuse of ggoael New York
Judiciary Law claims were proximately caused by Defendants’ decisidtesttoefSecond New York

Action and seek a TRO against Rer.

20 Relying on a footnote iWValden v. Fiore571 U.S. 277, fn 6 (2014), Plaintiff also argues that the allegediwfuhla
recorded calls are sufficient to establish personal jurisdiction becaretgoping is subject to regulation in the State g
Ohio. (Doc. No. 65 at p.2.) This argument is without merit. Ttetfeat wiretapping is subject to regulation in Ohio i
not, in and of itself, sufficient to establish personal jurisdiction oveetBefendants because, as discussed at leng
above the allegedly unlawful recorded calls do not form the basis of Plartiéfims in the instant action. Had Plaintiff
asserted a claim for violation of Ohio’s wiretapping statute,sight have been able to establish specific persor
jurisdiction over Defendant Savla. Plaintiff, however, did not asser such claim. Moreover, Defendants argue th
any such claim would now be tintmarred because a private right of actimler Ohio’s wiretapping statute is subject t
a twoyear statute of limitations. (Doc. No. 68 at pgB.2SeeOhio Rev. Codé& 2933.65(c) (“A claimant who brings a
civil action under division (A) of this sectidfor violations of sections 2933.51 to 2933.66 of the Revised Celall
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Accordingly, the Court finds that Plaintiff has failed to sufficiently alleg demonstrate that
Defendarsg’ recorded telephone calls form the basis of her malicious prosecution, abuse o, pr
and/or New York Judiciary Law claint$. Therefore, and for all the reasons set forth above, the C
finds that Plaintiff has failed to makepaima facieshowing of purposeful availmeft.

As a resultanalysis of the second and third pronfithe Mohascatestis unnecessarySee
LAK, Inc. v. Deer Creek Ente885 F.2d 1293, 1303 (6th Cir.1989) (“The plaintiff having failed
pass the ‘purposeful availment’ test, we need not dwell on the other critdiighasco Industries
each criterion represents an independent requirement, and failure to meeé arfyhe three meang
that personal jurisdiction may not be invoked3ge also Filtrexx International, LLC Vruelsen

2013 WL 587582 at * 12 (N.D. Ohio Feb. 13, 2013).

commence the civil action within two years after the date on which the clafirstrttas a reasonable opportunity tq
discover the violatior)

2! plaintiff's reliance onAdvancedDermatology v. AdCare Pharmacy, Ing 2017 WL 5067576 (N.D. Ohio Nov. 1,
2017), andrabec v. Debt Management Partneks C, 2018 WL 4830085 (N.D. Ohio Oct. 4, 2018) is misplaced.
Advanced Dermatologylaintiff asserted a claim under the Telephone Consumer Protection ActA"Y Bdsed on a
unsolicited fax it received from an eaf-state defendant. There, the court found purposeful availment because th
at issue was the basis of plaintiff's TCPA claim; i.e., it “form[ed] thsi® of Plaintiffs cause of action."Advanced
Dermatology 2017 WL 5067576 at * 5. IRabeg plaintiff asserted claims under the Fair Debt Collection Practices A
the TCPA, and Ohio’s Consumer Sales Practices Act, as well as statdalevg for invasion of privacy andivil
conspiracy, based on the aftstate defendants’ numerous threatening and harassing debt collectionrteleplis to
plaintiff in Ohio. Inthat case, the court found purposeful availment because the defendantshteleglls were allegedly
mack in violation of the FDCPA, TCPA, and OCSPA and, therefore, “formfelbasis of Plaintiff's causes of action.’
Fabeg 2018 WL 4830085 at * 9. Here, as discussed at length above, Plaintifbhakeged or demonstrated that th
three recorded phomalls form the basis of her malicous prosecution, abuse of process, Mad/ofork Judiciary Law
claims. Lastly, Plaintiff's reliance oBolden Archer Investments LLC v. Skynet Financial Sen®sF.Supp.2d 526
(S.D.N.Y. 2012) and\nderson v. Hale202 F.R.D. 548 (N.D. Ill. 2001) is misplaced as those cases relate to violat
of lllinois” wiretapping statutes and have nothing to do with persomaidjction.

22 To the extent Plaintiff is arguing that specific jurisdiction exists as toridaféts @ark and Savla because they werg
engaged in the “temporary practice of law” in Ohio by virtue of theitember 2015 communications with Plaintiff, thi
argument is rejected. (Doc. No. 65 at pp-184) Plaintiff cites no Sixth Circuit authority for taegument that specific
personal jurisdiction may be established on this basis.
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IV.  Conclusion

For all of the foregoing reasons, Defendants’ Motion to Dismiss (Doc. No. 8) isNGRE
to the extent it seeks dismissal on the basis of lack of personal jurisdictioandBefs’ Motion is
DENIED AS MOOT to the extent it seeks dismissal for improper venue anceftalistate a claim.

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: Jund, 2020 U. S. DISTRICT JUDGE
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