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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION
Char na Sherman, Case No. 1:18¢cv2887
Plaintiff,
JUDGE PAMELA A. BARKER

Sardar Biglari, et al.,

Defendants. MEMORANDUM OPINION AND
ORDER

Currently pending i®laintiff Charna Shermanglotion for Reconsideration and to Transfg
Venue to the Southern District of New York. (Doc. No. 74.) Defendants filed aiBfgdposition,
to which Plaintiffresponded. (Doc. Nos. 75, 76.) For the following readelasntiff’'s Motion is
DENIED.

l. Background

On December 17, 2018, Plaintiff Charna Sherman (“Plaintiff” or “Sherman”) filec &e
Complaint against Sardar Biglari; Maxim, Inc.; Latham & WadkibLP; Christopher Clark; and
Sandeep Savla, asserting state law claims for malicious prosecution, abusess,@od violations
of New York Judiciary Law § 487. (Doc. No. 1PJaintiff is anattorney admitted and practicing ir
Ohio. (d.at § 27.) Defendant Sardar Biglari is a resident of Teftdsat Y 38.) Defendant Maxim,
Inc.’s principal headquarters are located in New Ya(ilkl. at  39.) Defendants Clark and Savlg
reside in New Yorlkand are attorneys at Defendant Lath& Watkins, LLP. (Id. at 11 47, 49, 50,

52.) Plaintiff alleged that Defendant Latham & Watkins, LLP “is a global law firm witlof@es
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located in 14 countries, but no office in Ohio(ld. at { 40.) She further alleged that “upon
information and belief, Latham is not a citizen of Ohiold.)(

In sum} Plaintiff alleges that Defendants knowingly and willfully conspired and participa
in a scheme to harass, bully, and intimidate her for representing a former Maxim empbsen
Feifer. Specifically, Plaintifalleges that in December 2015%he contacted Defendants Savla af
Clark (who represented Defendants Biglari and Maxim) as part of an effort to renedesider’'s
release and severance agreement with Maxim. Over the course of the next few weekaniBef
Savla and Clark exchanged several emails and telephone calls with Rlaidhfb. Plaintiff alleges

that Defendants Savla and Clark surreptitiously recorded three of these telephonétbalis her

knowledge or consent. While allegedly pretending to consider Plaintiff's settlement offef

Defendantdiled a lawsuit against both Plaintiff and Feifer in New York state couekisg (1) a
declaratory judgment regarding the enforceability of Feifer'sdisclosure agreemerdnd (2) an
injunction enjoining Plaintiff and Feifer from disclosing confidential informatmrhird parties.
Shortly thereafter, Defendants secured a Temporary Restraining Ordestayzth Plaintiff and
Feifer.

The New York state court later found that Plaintiff could no longer represeat.Fdif July
2018, Feifer asserted counterclaims against Maxim and Biglari for fraudulentnmehigenalicious
prosecution, and abuse of process. In January 2019, the state trial court issued an Osdarglis

all three of Feifer’s counterclaimsSee Maxim v. Gros2019 WL 132529 (N.Y. Sup. Ct. Jan. §

1 The factual allegations set forth in Plaintiff's Complaint are set forth at lemgisiCourt’s June 4, 2020 Memorandumn

Opinion & Order and will not be repeated in full herein.

2The New York state coudlso disqualified Defendant Latham & Watkins from representing Biglari andnhaxi
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2019). O appeal, the state appellate court resérthe dismissal of Feiferfsaudulent inducement
claim but did not disturb the dismissal of his malicious prosecution and abuse apilatas.See
Maxim v. Gross179 A.D.3d 536, 537 (2020).

Meanwhile, Plaintiff filed her Complaint in this Court in December 2@%8gr1ihg claims of
aluse of procesandmalicious prosecutioagainst Defendants for filing the New York state coy
action “and securing orders to restrain and silence [her] for grossly improper pipokeling to
bully, intimidate, punish, and incapacitate her as a lavayel harm her legal career, her law practi
and her livelihood in Cleveland, Ohio.” (Doc. No. 1 @t2t 328340) She also asserted a clair]
for violation of N.Y. Jud. Law Sectio487 based on Defendants’ alleged misrepresentations tq
New Yorkstate courts. 4. at 1 24, 341-343

On February 15, 2019, the above Defendants moved for dismissal of Plaintiff's Complg
its entiretyon the basis dfL) lack of subject matter jurisdictioii2) lack of personal jurisdiction, (3)
improper vene, and (4) failure to state a claif@oc. Nos. 8, 9.)0f particularelevanceDefendants
argued that this Court did not hasebject matter jurisdiction because the partiesddcomplete
diversity and Plaintiff did not allege a federal question. (Doc. No. 9 at 1, 4.) In suppbis o
argument, Defendants asserted that oneeséndant_atham’s partners, Michael Haas, is a citizg
of Ohio, thereby destroying diversity jurisdictiorid.(at p. 4-5.)

Plaintiff thenfiled an Unopposed Motion to @p Latham & Watkins LLP as a Defendan
pursuant to Fed. R. Civ. P. 2, order to retain diversity jurisdiction(Doc. No. 23.) Plaintiff's
motion was granted by theassigned District Judge Christopher Boykaa nonrdocument Order

SeeNon-Document Order dated April 30, 2019.
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In a separate filing, Plaintitipposed Defendant’s Motida Dismisswith respect to the issues
of personal jurisdiction, venue, and whethieg Complainstated claims for relief. (Doc. No. 24.
With regard to théssue ofvenue, Plaintiff argued, summarily, that venue was proper in this C
because Defendants “committed the unethical, unlawful, and tortious acts afiegedvienue, and
caused substantial injury hereld.(at p. 13.) In addition, in a footnote, Plaintiff stated that “[i]f th
Court nonetheless dismisses the case for lack of venue, Plaintiff prays for thiioippty move in
the alternative to transfer to the Southern Distriddlew York pursuant to 28 U.S.C. § 1404.1d.(
at fn 15.) Plaintiff did not seek a transfer pursuant to 28 U.S.C. § 1631, either in her briefin
Defendants’ Motion to Dismiss or via a separate Motion to Transfer.

Shortly thereafter, the parties fdea joint motion, in which they “agree[d] that instead (
requiring Plaintiff to file an amended complaint, it is proper to simply drop Latlsaandefendant
and proceed with the current complaint.” (Doc. No. 26.) On May 3, 2019, the Court grantg
mation in part, stating that: “On or before May 10, 2019, Plaintiff shall file an Amended @mmnp
removing Latham & Watkins, LLP as a Defendant and removing any of the substaniinge o
asserted against Defendant Latham. Since there will be no new claaflegations asserted, and i
view of the parties’ joint agreement, the pending Motion to Dismiss (ECF DKT #8pevdeemed
filed as against the Amended Complaint and will not be mooted.” (Doc. No. 27.)

On May 7, 2019, Plaintiff filed her First Amended Complaint. (Doc. No. 29.) Defend
then filed a Motion to Strike Substantive Changes, in which they argued that Plaintifigragpérly
“added new and irrelevant substantive allegations to what was alreadypadel3log of insults,
profanity, unattributed quotations, and gratuitous references to current events.” (Doc. No

Plaintiff opposed the motion. (Doc. No. 36.)
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The Court referred the Motion to Magistrate Judge Baughman. (Doc. No. 46.) On September

23, 2019, Judge Baughman issued an Order granting the motion and striking Plaintiff's
Amended Complaint. (Doc. No. 57.) Rather than requiring Plaintiff to refile a propeAFRiestded

Complaint, Judge Baughman attached a redlined version of the Complaint to his Oraentvadr

language in accordance with Judge Boyko’s Ordkt.) (Judge Baughman then “incorporate[d] by

reference Attachment 1 to this order, which shall be deemed the First Amended G@omplas
case.” [d.) Thus, Attachment 1 to Judge Baughman’s September 23, 2019 Order (Doc:-1jo.
constitutes the operative Complaint in this matter.

Meanwhile, on May 22, 2019, Defendants filed a “Motion to Continue Stay of Disco
Until Personal Jurisdiction Issue is Decided.” (Doc. No. 31.) In response, Pksked the Court
to permit her to proceed with jurisdictional discovery, citing a number of allegaghfadisputes
relevant to the issue of Defendants’ alleged contacts with the State of Ohio. @d#.N On
August 5, 2019, the Court issued an Order finding that limited jurisdictional discovery waatedr
(Doc. No. 45.)

On September 27, 2019, the parties filed a Joint Motion for a Supplemental Briefing sch
which the Court granted. (Doc. No. 61.) Supplemental Briefing regarding the issue of pe
jurisdiction was thereatfter filed in October and November 2019. (Doc. Nos. 65, 67, 68, 69.)f PI
also filed Supplemental Authority in January 2020, to which Defendants responded. (Doc. Nd

71)

30n June 27, 2019, this matter was reassigned to the undersigned pursuant to Gezie2allOta.
5
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Defendants’ Motion to Dismiss on the basis of lack of personal jurisdiction.. (lmc72.) The
Court did not reach the issues of improper venue or failure to state a claim esfdy¢hbefendants’

Motion was denieds moot with respect to these issudd.) (

Southern District of New York (“S.D.N.Y.”) pursuant to 28 U.S.C. 8§ 1631. (Doc. NQ. 1}
Defendants filed a Brief in Opposition on June 26, 2020, to which Plaintiff respondedly 6, 2020
(Doc. Nos. 75, 76.)

Fed. R. Civ. P. 60(b).

On June 4, 2020, the Court issued a Memorandum Opinion & Order in which it gra

On June 12, 2020, Plaintiff filed a Motion for Reconsideration and to transfer Venue t

Legal Standard
Plaintiff seeks relies under Fed. R. Civ. P. 66(@hatRule provides as follows:

On motion angust terms, the court may relieve a party or its legal representative from
a final judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could not have been
discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic), misrepregion, or
misconduct by an opposing party;

(4) the judgment is void,;
(5) the judgment haseen satisfied, released, or discharged; it is based on an earlier
judgment that has been reversed or vacated; or applying it prospectively is no longer

equitable; or

(6) any other reason that justifies relief.

4 Plaintiff also references Fed. R. Civ. P. 59(e) in her Motion. (Dac.7M at p. 1.) However, as Plaintiff isekéng
relief from a final judgment, the Court construes her-{pagment Motion under Fed. R. Civ. P. 60(b).
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Before a court magrant a motion under Rule 60(b), “a party must establish that the fac
its case are within one of the enumerated reasons contained in Rule 60(kgrthat velief from
judgment.”United States v. Rohne634 Fed Appx 495, 506 (6th Cir. 2015) (quong Johnson v.
Unknown Dellatifa357 F.3d 539, 543 (6th Cir. 2004)). “Application of Rule 60(b) is ‘circumscrib
by public policy favoring finality of judgments and termination of litigationd” (quotingTyler v.
Anderson,749 F.3d 499, 509 (6th Cir024)). “Accordingly, the party seeking relief under Rulg
60(b) bears the burden of establishing the grounds for such relief by clear and convincing &vig
Info-Hold, Inc. v. Sound Merch., Inc538 F.3d 448, 454 (6th Cir. 2008n addition, “Rule 6(b)
does not allow a defeated litigant a second chance to convince the court to rule in hiaworhgy
presenting new explanations, legal theories, or probyler, 749 F.3d at 509.

1. Analysis

In her Motion, Plaintiff requests that, pursuant to 28 U.S.C631, the Court transfer the
instant case pursuant to the S.D.N.Y., “where both jurisdiction and venue indisputably exist.”
No. 74.) She maintains that the interests of justice would be served by allowamgfertr noting
that she fiekd her case in Ohio in good faith and “the Court nowhere in its lengthy analysis g
applicable and complex jurisprudence appears to even suggest that her bases dfgnrisdre
patently frivolous.” d. at p. 3.)

Section 1631 provides that ifcavil action or appeal is filed in a court lacking jurisdiction
“the court shall, if it is in the interest of justice, transfer such actiopmeal to any other such cour

. . .in which the action or appeal could have been brought at the time it was filed or nd@eq

5 The Sixth Circuit interprets “jurisdiction” under this statute to include both subjatter and personal jurisdictioBee
Roman v. Ashcrqgf840 F.3d 314, 328 (6th Cir. 2003pckson v. L&F Martin Landscapd21 Fed. Appx. 482, fn 1 (6th
Cir. 2009);Flatt v. Aspen Dental ManagemeB019 WL 6044159 at * 1 (S.D. Ohio Nov. 15, 2019).
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U.S.C. § 1631.Upon such transfer, “the action or appeal shall proceed as if it had been filed
noticed for the court to which it is transferred on the date upon which it was actedliyn for noticed
for the court from whiclit is transferred.’ld.

“A court may decide to dismiss an action rather than transferring it under 8 1631
because (1) no permissible federal court would have jurisdiction over the action, oreb@au

‘transfer would not be in the interestjo$tice.” Roman v. Ashcrof840 F.3d 314, 328 (6th Cir.

2003) (quoting Jeffrey W. Tayon, The Federal Transfer Statute: 28 U.S.C. § 1631, 29 SResx. L.

189, 214 (1987) As another district court in this Circuit recently recognized, “[s]pediitiance
concerning whether a case should be transferred ‘in the interests of justice’8itd. is “limited.”
Stehle v. Venture Logistic8020 WL 127707 at * 8 (S.D. Ohio Jan. 10, 2020). However, it app4
that, in determining whether transfer is in the interest of justice, one of the ke feansidered by
the Sixth Circuit isvhether theplaintiff's decision to initiate the action in the original district w3
reasonable See, e.g.Stanifer v. Brannan564 F.3d 455, 456 (6th Cir. 2009%ee als Vargo v.
D&M Tours, Inc.,2020 WL 999793 at * 4 (N.D. Ohio March 2, 2020).

The decision of whether to transfer or dismiss is within the Court’s discreSiea.Stanifer
v. Brannan 564 F.3d 455, 456 (6th Cir. 2009) (Sections 1406(a) and 1631 “confer broad disc
in ruling on a motion to transfer’Jackson v. L&F Martin Landscapé21 Fed Appx 482, 4834
(6th Cir. 2009same).See also Stehie Venture Logistics, LL2020 WL 127707 at * §5.D. Ohio
Jan. 10, 202QVargo, 2020 WL 999793 at * 4.

Defendants argue that Plaintiff's Motion should be denied for several reasamts.N@® 75.)
First, Defendants assert that it is improper for Plaintiff to ask this Cousrtsfér this action to the

S.D.N.Y when she failed to seek transfiexder § 1631 prior to judgmentld(at p. 4.) Second,

in or

bither
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Defendants argue that transfer to the S.D.N.Y is not permissible under theaptpiade of § 1631
because Plaintiff could not have brought the instant action in that court at thbdi@emplaibhwas
originally filed due to the fact that théhefendant Latham destroyed complete diversitg. 4t pp.
6-7.) Third, Defendants argue that transfer to the S.D.N.Y is not in the interestad pestause (1)
Plaintiff had no reasonable basis to fhe instant action in Ohio; (2) she “failed to take elementa
steps to protect herself’ by filing a protective suit in New York.; (3) her underlyingnlare
meritless; and (4) New York state court is the most appropriate foruntafatif’s claims. (Id. at
pp. 8-14.)

The Court will address each of these arguments separately, below.

A. Waiver

Defendantdirst argue that Plaintiff's Motion should be denied because she failed to reg
a transfer undeg 1631 at any time prior to judgment. (Doc. No. 75 at p. 4.) Plaintiff notes thaf
did, in fact, make a prfridgment request to file a motion seeking transfer, albeit pursuant
different venue statue, 28 U.S&1404° (Doc. No. 76 at p. 2.) She further asserts that at least
district court in this Circuitecentlyrejected a similar waiver argumenn the basis of the directive

in 8 1631 that a district court “shall” transfer an action if it is in the intergasbte. (d.)

5 There are several federal statutes that relate to tranSfeenue. Under 28 U.S.C. § 1404(a), when “[flor th

convenience of parties and witnesses, in the interest of justice, a dstiich@y transfer any civil action to any othef

Ary

uest

she

[0 a
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]

district where it might have been broughtSection 1404(a) presupposes that venue is proper in the original fojum.

Elcheikhali v. Geico Ins. Cp2010 WL 301905, at *2N.D. Ohio Jan. 19, 2010) (“The purpose of the provision is
transfer actions brought in a permissible yet inconvenient forum.”) (enspiasiiginal) (relyng onMartin v. Stokes
623 F.2d 469, 471 (6th Cir. 1980)j.a court lacks personal jurisdiction over a party, then it cannot grant traasseiant
to 1404(a).See Newberry v. Silvermar89 F.3d 636, 641 (6th Cir. 2015). When venue is improper in the original for
§ 1406(a) enables a district court, in lieu of dismissal, to transfer venii®éifn the interest of justice ... to anigtdct
or division in which it could have been brough28 U.S.C. § 1406(a)Finally, § 1631 authorizes a sirict court to
transfer a case to an appropriate district, “in the interest of justice,” when théims “a want of jurisdiction.'Stanifer
v. Brannan 564 F.3d 455, 45857 (6th Cir. 2009).
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In Baker v. Bensalz Productions, In2@020 WL 2059717 (S.D. Ohio April 28, 2020), th

(4%

court granted the defendants’ motion to dismiss on the basis of lack of personattjarisdihe
plaintiffs thenfiled a motion for reconsideratiom which they requested that the court transfer the
action pursuant to either 28 U.S&1406(a) or 28 U.S.(81613. Like here, defendants argued that
plaintiffs’ request should be denied because they failed to raise the issue of ventejpdgmen
Thedistrictcourt rejected that argument, explaining as follows:

One of the statutes on which Plaintiffs rely in support of their request for a transfe
28 U.S.C. 8§ 1631, provides that, if a court in a civil action finds it lacks jurisdiction,
“the court shall, if it is in the interest of justice, transfer such action” to any othet

in which the action could have been brought at the time it was filed. (emphasis added).
[fn omitted]. The word “shall” indicates that the action is mandat&ge Huwitt v.
Helms 459 U.S. 460, 471 (1983) (referring to “shall,” “will,” and “must” as “language
of an unmistakably mandatory charactegyrogated on other grounds by Sandin v.
Conner 515 U.S. 472 (1995%¢e also Lexecon, Inc. v. Milberg Weiss Bershatkhly

& Lerach, 523 U.S. 26, 35 (1998) (“[T]he mandatory ‘shall’ ... normally creates an
obligation impervious to judicial discretion.”)Therefore, the statute requires that a
district court, once it determines it lacks personal jurisdiction, considesfdérang

the case to a different jurisdiction if justice so requires.

In light of this statutory language, it may well be the case that a party cannot™waive
its ability to seek such a transfefhe Sixth Circuit has suggested as much, stating
that “a dstrict court is required to transfer an action in which it lacks jurisdiction to
the appropriate federal jurisdiction ‘if it is in the interest of justic®Vbody v.
Marberry, 178 F. App'x 468, 473 (6th Cir. 2006) (emphasis added) (quoting 28 U.S.C.
§ 1631);see also Cosmichrome, Inc. v. Spectra Chrome, BD&@ F. App'x 468, 472

(6th Cir. 2012) (acknowledging that “a district court has the poweutosponte
transfer a case”). This interpretation aligns with decisions by courts in other
jurisdictions faed with similar facts, who refused to find a plaintiff waived their right
to transfer, given § 1631’s mandatory langudgee, e.g., Young v. State Gov't of
Okla, 98 F. App'x 760, 763 (10th Cir. 2004) (finding that the plaintiff did not waive
his right b raise the issue of transfer, but ultimately concluding the interest of justice
supported denying the request).

Moreover, even if the statute does not mandate that a soarsponteconsider a
transfer, but instead creates only a waivable right for a party to seek s\gfbrirthe

strong statutory language at the very least suggests that a court should not lightly
impute such a waivelSee, e.g., Young§8 F. App'x at 763Here, any “waiver” would

be a waiver by omission, as Plaintiffs never expyesssclaimed an interest in

10
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transfer, but merely failed to raise the issue, which hardly suggests a knowing,
intelligent, and voluntary relinquishment of a right.

Furthermore, courts have also interpreted the phrase “if it is in the imaéjastice”

in the statute to confer discretion on a district court in deciding whether to tramsfer a

action or instead dismiss it without prejudiceee, e.g., icat 76364 (reviewing the

district court’s decision for an abuse of discretion). Just as the Defempadami®ut,

this decision is “within the district court’s sound discretion.” (Excel’s Opp'n at #688)

Thus, even if the issue of transfer is waivable and waived, it appears a court would

still have discretion to consider the issue if the court deemsribapgie, which the

Court does here.

Baker, 2020 WL 2059717 at * 2-3.

Here, the Court declines to find that Plaintiff waived the issue of transfer §ntié81.
Although Plaintiff did not formally request a transfer of venue under this parteedtaon, she did
express an interest a transfer to the S.D.N.Y. prior to judgméealbeit in a footnotend pursuant
to § 1404. Certainly, it would have been better practice for Plaintiff to clearly and tiseely relief
under 8 1631. However, under the circumstances presented, the Court is not incliveed vediver.
While the Sixth Circuit has not directly ruled on this issue, it has left open thibipiysthat there
may be circumstances in which district courts shgula sponteonsider the issue of transfer under
§ 16317 Cosmichrome, Inc. v. Spectra Chrome, | 1504 Fed. Appx. 468, fn 4 (6th Cir. 2012

(stating that “[w]e do not preclude the possibility that a district court’s failusedcspontéransfer

a case may constie an abuse of discretioohder certain circumstancgsMoreover, at least one

”The Sixth Circuit explained that one such circumstastahere the interest of justice clearly warfaha transfercf.
Daniel v. Am. Bd. of Emergency Mgdi28 F.3d 408, 435 (2d Cir.2005) (“A ‘compelling reason’ for transfer is generally
acknowledged when a plaintiff's case, if dismissed, would belism®d on refiling in the proper forum.” (citations
omitted)),and the court was awar e of such circumstances.” Cosmichromg504 Fed. Appx at fn 4 (emphasis added).
Here, the parties now seem to agree that at least two of Plaintiff's claimseotitdebarred on refiling in the S.D.N.Y.
This potential timebar was not brought to the Court’s attention in the context of Defendants’ Motion tzRiddecause
the Court was not aware of this issue when it resolved Defendants’ Motiois, ibisa case where transfer under § 1631
should have beesua sponteonsidered. Nonetheless, for the reasons discussed above, the Court will nittedissoe
waived and will consider the appropriateness of transfer under § ib&@21

11
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Circuit Court of Appeals has expressly found that a motion to transfer venue is neangaesight
of the use of the word “shall” in 8§ 1635ee Miller v. Hambrick905F.2d 259, 262 (9th Cir.1990)
(“Although Miller did not move the district court to transfer the case, we hadele ‘[a] motion
to transfer is unnecessary because of the mandatory cast of section 1631's instfiidtoinging
In re McCauley814 F.2d 1350, 1352 (9th Cir.1987)).

Accordingly, under the particular circumstances presented, the Coutis rBjefendants’
argument that Plaintiff waived the issue of transfer of venue under § 1631.

B. Whether Transfer is Permissible under 8 1631 where S.D.N.Y. would not have
had subject matter jurisdiction at the timethe original Complaint wasfiled

Defendants next argue that Plaintiffs’ Motion should be denied betadsis to meet the
substative requirements of Section 1631.” (Doc. No. 75 at p. 6.) Specifically, Defendants notg
81631 only permits transfer to a court “in which the action . . . could have been brought at th
it was filed.” (d.) Defendants assert that, here, Ehgtrict Court for theSouthern District of New
York would have lacked subject matter jurisdiction over the instant action at the time fiteagtas
because complete diversity jurisdiction did not exist between Plaintiff and thedn2efendants,
which then included Latham & Watkinsld )

Plaintiff argues that Defendants’ reading&of631 is overly narrow. (Doc. No. 76 at p. 3
She argues that “multiple decisioimsthe Sixth Circuit have more liberally construed the statute
mean transfer just ‘tthe appropriate federal jurisdiction.Td() Plaintiff insiststhat she €ouldhave
filed her case with Latham as a defendant in ti&NRY., just like she did in this Couft (Id.)
(emphasis in original). Specifically, she asserts #ititpugh diversity jurisdiction would have bee
lacking if she had originally filed in that court, she could have later filed a motion inh¢. 3. to

drop Latham as a defendant (just as she did herein) in order to retain diverdigtjans (d.)
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As Defendants correctly not®,1631 provides (in relevant part) that a district cosiniafl, if
it is in the interest of justice, transfer such actionto any other such court . in which the action
or appeal could have been brought at the iimeas filed. . .” 28 U.S.C. 1631. Interpreting thig
statute, courts hawarictly held that a transfer under this section can only be m#ueaction could
have been brought in the transferee caafrtfie time it was filed or noticedSee Janvey. Proskauer
Rose, LLRP 59 F.Supp.3d 1, 6 (D.D.C. 2014) (“However, the question remains as to whethe
action could have been brought in the Northern District of Taktse time it was filed-as required
by statute.”) (emphasis in originalpee alsdkemmie v. U.S98 Fed. CI. 383, 387 (2011enny v.
Prisoner Transport Services, LL2019 WL 3202165 at * 3 (M.D. Pa. July 16, 2019). This includ
a finding that the transferee court would have had (1) subject matter jurisdictioen(@®, and (3)
personal jurisdictionat the time the action was fileBee American Fin. Resources, Inc., v. Smou
2018 WL 6839570 at * 8 (D.N.J. Dec. 31, 2018ee also Kier Brothers Inv. Inc. v. Whig3
F.Supp. 1 (D.D.C. 1996) (finding dismissal, rather than transfer, was only appropriate renmady|
81631 because “no other federal court could exercise jurisdiction pursuant to 28 U.S.C. § 13
sole basis for jurisdiction alleged by plaintifiecause the parties are rdinerse”).

Theinstant case presents an unusual circumstance. It is now apparent that,nae tihe ti
original Complaint was filed, complete diversity jurisdiction was lacking becauseobthen
Defendant Latham & Watkingartners was an Ohio citizen. Thus, at the tinedctionwas filed,
no federal courtwould have hadsubject matter jurisdiction Here Plaintiff remedied the
jurisdictional defect by filing a Motion to Drop Lathan & Watkins as a Defendant pursuged.
R. Civ. P. 21, which Defendants did not oppose. Tdmsigned District Judge Boyko granted th

Motion, thus allowing this Court to retain subject matter jurisdiction under SixtuiCprecedent.
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See Soberay Machine & Equipment Co. v. MRF Ltd., 81 F.3d 759, 763 (6th Cir. 1999)RUle

21 of the Federal Rules of Civil Procedure permits a district court to retaisitly jurisdiction over
a case by dropping a nondiverse party if that party's presence in the action is not required
FederadRule of Civil Procedure 19, that is, the party to be dropped must not be a necesgaty p
is well settled that Rule 21 invests district courts with authority to allow a dispensaidiverse

party to be dropped at any time, even after judgment has been rendered.”) (§addog Ins. co.
v. City of White House, Tenr86 F.3d 540, 545 (6th Cir. 1994)

None of the cases cited by either party heoeinsiderhow this unique situatioshould be

addressed under 8§ 1631; ihen a plaintiff files acomplaint in federal court that lacks subje¢

matter jurisdiction, later amends the complaint to cure the jurisdictional defectearsbtks transfer
under 8§ 1631 to another federal jurisdiction. For the following reasons, the Court finulartafat

is not permissible under that statut€he plain language of § 1631 is clear: a district court m
transferan actiori‘'to any other such court . in which the action or appeal could have been broug
at thetime it was filed.” 28 U.S.C. 1631 (emphasis added). No exception is made in the st
itself for circumstances where a plaintiff could add or drop parties andionscin an amended
complant in order tocure a jurisdictional defectfurther, Plaintiff cites no legal authority directly
addressing this circumstance that supports such a reading of theStattmgress wanted to allow

transfer under circumstances such as those presented herein, it could have iadgdage in §

8 Plaintiff cites several cases for the proposition %4631 should be liberally construed to mean transfer to a
“appropriate” fe@ral jurisdiction. SeeDoc. No. 76 at p. 3 (citingVoody v. Marberry178 Fed. Appx. 468 (6th Cir.
2006), Stanifer v. Brannarb64 F.3d 455 (6th Cir. 2009Baker, 2020 WL 2059717Cosmichrome504 Fed. Appx. at
472; Roman 340 F.3d at 328.)The Court has carefully reviewed each of these cases and finds that none invo
address the specific circumstances presented herein
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1631 to allow for such a result. It did not and, in the absence of any controlling authority ahe
the Court declines to do so.

Here, it is undisputed that, at the time the Complaint was filed, the District Court fo
Southern District of New York would not have had subject matter jurisdiction becaogdete
diversity jurisdiction was lackingAccordingly, under the plain languageff631 (and absent anyj
citation to controlling authority directly to the contrary), the Court finds that transferot
permissible as a matter of law. Even assuranggiendohowever, that transfer is not prohibited b
the plain language of the statute, the Court finds, for the reasons set forth beloRlainiff's
Motion is nonetheless denied for the reason that transfer is not in the interesisef just

C. Whether Transfer isAppropriatein the Interest of Justice

Defendants argue that transfer is not in the “interest of justice” becausaffPfedtno
reasonable basis to file the instant action in Ohio. (Doc. No. 75 at p. 8.) Defendantsatot
although Plaintiff is proceedingro se she is an attorney with over 30 years of experience
litigation. (d.) They argue that, based on the fact that the only connection to Ohio was (at
three phone calls to Plaintiff regarding the New York litigation, she knew (or rédg@hauld have
known) that personal jurisdiction was lacking in this Courtld. @t pp. 810.) Although
acknowledging that twmf Plaintiff's claims may be timbarred upon refiling in New York,
Defendants assert that transfer is nonetheless inappropriate given thetedagil of any reasonable
basis for asserting jurisdiction in this forumd.)

Plaintiff argues that transfer is “demonstrably in the interest of justice,” plarticgiven that
two of her three claims would be tiAbarred if this case is not transferred. (Doc. No. 76 at p.

She insists thahe “carefully-- with the utmost diligence and good faitkelected Ohio as the forum
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where she could establish personal jurisdictiond. &t p. 5.) In this regard, she emphasizes tf
“nowhere in the Court’s extensive analysis is there an express [] stat@nesmein a suggestion tha
its determination as ttvé lack of jurisdiction was ‘obvious.”Id. at p. 7.)

One of the factors that courts consider in determining whether transfer is in thestinter
justice is whether the decision to initiate the action in the original districtreesonable For
example, inStanifer v. Branan, 564 F.3d 455 (6th Cir. 2009he plaintiffwas injured in a motor
vehicle accident thaiccurred in Alabama due to the alleged negligence of two defendantsfbg
whom were residents of Alabamarlhe plaintiff filed his complaint in the Western District of
Kentucky, wheréhe residd. Id. at 456. When the defendants moved to dismiss plaintiff's case
lack of personal jurisdiction, plaintiff moved to transfer venue from the WeststndDof Kentucky
to the Northern District of Alabam&d. The Western District of Kentucky court found that it lackg
personal jurisdiction over defendants and declined to transfer the matter, explaati

[T]he lawsuit so obviously lacks merit as to jurisdiction over these Defendants that it

would be unfair to give Defendants anything less tharcomplete remedies that they

request. That the result of this decision may be the complete loss of Plaitdiffif ¢

] is not a fact which carries particular weight under these circumstances. Thestinter

of justice” analysis which might permit thisourt to exercise its discretion by

transferring venue should not permit Plaintiff to resurrect a claim which midbosbe

due to a complete lack of diligence in determining the proper forum in the first

instance.

Id. at 467. On appeal, the Sixth Ciitcfound that the districtourt did not abuse its discretion ir
declining to transfer the mattetd. at 456. In so holding, the court found that plaintiff “failed tdg
offer even one reason, plausible or not, for filing in what was obviously the wrong vamaeno

reason at all for failing to file in the proper distridd. at 458. Moreover, the court was not dissuad

by the fact thaplaintiff may have needed to file his complaint promptly in order to avoid statut
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limitations issuedfj nding that necessity “would npitstify filing a complaint in what amounts to the

nearest federal courthousdd. Indeed, the court explained:

[W]e have little hesitation in affirming the district court's order dismissing the

plaintiff's complaint for &ck of personal jurisdiction over the defendants rather than

transferring the case to the district that the plaintiff's attorney undoubtedly kreew wa
the correct one all alongSpecifically, we agree with the court's determination that

the interests of gtice swing against the plaintiff and not in his favéidthough the

district court was aware of the possible expiration of the Alabama statute of linstatio

and took that factor into consideration, the court was within its discretion to hold that

the plaintiff, having engaged in the misuse of the court's processes, should not be

permitted by means of a transfer‘tesurrect a claim which might be lost due to a

complete lack of diligence in determining the proper forum in the first place.

Moreover, it & clear that substantial costs to the judicial system, let alone to the

defendants, have resulted from this litigation, including the expenditure of resource

in the district court and on appeal.

Id. at 460.

Like the plaintiff inStanifer Plaintiff in the instant case barticulated no arguable basis fo
thinking that this action could properly be brought in federal co@hio. As explained in detail in
this Court’s June 4, 2020 Memorandum Opinion & Order, the only facts pled in support of pef
jurisdiction were DefendasBavla and Clark’s three recorded phone calls to Plaintiff. (Doc. No,
at pp. 21-22.) None of these phone calls formed the basis of either her malicionatposabuse
of process, or New York Judicial Law claimdd.(at pp. 2526.) Plaintiff was unable to plead any
other facts connecting any of the Defendants to this State. Given Plaintifissive litigation
experience, it was simply not reasonable for her to believe that the instant Court $@mthlp4
jurisdiction over the Defendants. Moreover, Plaintiff has offered no reason for failing to file
instant action in New York. Each of her three claims are based on the filing of a lagaost her

in New York, by New York attorneys, on behalf of a New York company. Plaintiffoffe credible

explanation for her failure to file in that jurisdiction and, indeed, the Court can eerafeione.
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Under these circumstances, tGeurt finds that thenterest of justicas better served by
dismissal rather thaby transfer of this caseSeee.g., Stanifer564 F.3d at 468yargo, 2020 WL
999793 at * 45. See alsdCharles Alan Wright, Arthur R. Miller, & Edward H. Cooper, Feder
Practice and Procedure 8§ 3827 at 605 (3d ed.1998) (“[D]istrict courts oftengiésoaise, rather thar
transfer it under Section 1406(a), if the plaintiff's attorney reasonably coulddrageen that the
forum in which the suit was filed was improper and [the court decides]ithiddrsconduct should
be discouraged.”)Spar, Inc. v. Info. Res., In©Q56 F.2d 392, 394 (2nd Cir.1992) (“[A] transfer i
this case would reward plaintiffsrftheir lack of diligence in choosing a proper forum and thus wo
not be in the interest of justice."fote v. Wadel796 F.2d 981, 985 (7th Cir.198§)epalty of
dismissal rather than transfer is not disproportionate where filing in the ilmprepaewas an
“elementary” mistake While the Court is sympathetic that Plaintiff's claims may be precluded
the proper venue due to the statute of limitations, this unfortunate consequensalisoh Péaintiff’s
own failure to make a reasonable determamaregarding the proper jurisdiction for her lawsuit.

In sum, aftemweighing the public policy of favoring finality of judgments and termination
litigation, the risks of injustice to the parties, and the intsre$ judicial efficiency, the Court
concludes that the interest of justiceedmot weigh in favor of transfer. Accordingly, Plaintiff'g

Motion for Reconsideration or for Transfer (Doc. No. 74) is denied.
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V.  Conclusion
For all of the foregoing reasgriaintiff's Motion for Reconsideration and to Transfer Venu
to the Southern District of New York (Doc. No. 74) is DENIED.

IT1SSO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: October 26, 2020 U. BISTRICT JUDGE
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