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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
Brigitte M. Coles, Case N0.1:19cv-534
Plaintiff,
-Vs- JUDGE PAMELA A. BARKER

Johnny Appleseed Broadcasting
Company, et al., MEMORANDUM OPINION AND
ORDER
Defendants
Currently pending is the Motion for Summary Judgmélgd by Defendarg Johnny
Appleseed Broadcastirgompanyand Robert Meisse(Doc. No. 23.) Plaintiff Brigitte Coles filed

a Brief inOpposition, to which Defendants replieoc. Nos. 28, 31.) For the following reasong

Defendang’ Motion for Summary Judgment (Doc. No. 2315RANTED.
l. Procedural Background

On March 11, 2019, Plaintiff Brigitte M. Coles (hereinafter “Plaihtdf “Coles’) filed a
Complaint in this Court against Defenda(it)Johnny Appleseed Broadcasting Company, d/b/a Mjd
State Multimedia Group, d/b/a Mifitate Television, Inc., d/b/a WMFD TV Mansfigldnd (2)
Robert Meisse (hereinafter referred to collesynv'Defendants or “WMFD ™). Therein,Plaintiff
assers claims of race discrimination, disability discrimination, and retaliation arisutgob her
employment with Defendants as a news anchor/reporter.

Specifically, in Count One, Plaintiffssertlaims undeithe Americans with Disabilities Act
of 1990, 42 U.S.C. § 1210#&t seq.(*ADA”) for failure to provide a reasonable accommodatign,

retaliation for requesting a reasonable accommodation, and discrimination basedmaléty.
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(Doc. No. 1 at %769.) In Count Two, Plaintiff asserssate law claims under Ohio Rev. Code
4112.01,et. seqfor failure to provide a reasonable accommodatietaliation for requesting a
reasonable accommodatiafiscrimination based on disabilitandrace discrinination (Id. at 1
75-80.) Finally,in Count ThreePlaintiff asserts claims under Title VII of the Civil Rights Act O
1964, 42 U.S.C. § 2000et. seqfor race discriminatiorand retaliationt (Id. at{{ 8595.) Plaintiff
seeksdeclaratory and injunctive relief, as wehmpensatory and punitive damages and reasong
attorney fees and costdd.(at pp. 14-15

Plaintiff stipulated to the dismissal with prejudice of Cou@te andThreewith respect to
Defendant Meisse on Apr2, 2019 which therassigned District Judge James Gwin approved
April 8, 2019. (Doc. Nas. 5, 10.)

Defendants filed an Answer on April 10, 2019. A Case Management Confer&@Me’(y

was conducted shortly thereafter, at whiche various initial cas management deadlines were set.

(Doc. No. 16.)This matter was rassigned to the undersigned on June 28, 2019 pursuant to Ge
Order 2019-13.
On January 13, 2020, Defendsafited a Motion for Summary Judgment with respect to 3
of Plaintiff s daims. (Doc. No. 23.) Plaintiff filed a Brief in Opposition on February 24, 2020
which Defendargreplied on March 20, 202QDoc. Ncs. 28, 31). Defendarg’ Motion is now ripe

and ready for resolution.

LIn this Count, Plaintiff also purports to assert a claim under Title VII fihffe to provide a reasonable accommodatid
of her disability.” (d. at 1 91.) This claim, however, is more properly asserted under the ADA.
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Il. Facts

A. Plaintiff is hired as an anchor/repotter

Defendant Johnny Appleseed Broadcasting Company is an independentlymawsetiedia
organizationwhich delivers programming through radio channels and a television station, WM
TV. (Meisse Aff. (Doc. No. 23) at 13.) WMFD-TV focuses on local newscasts and programmi
and posts material on its website, including news, sports, and weather ugdats] 4.) Defendant
Robert Meisse is the General Manager and President of Johnny Appleseed and s estsdieand
operations. Ifl. at §2a.)

Defendantsired Plaintiff as an anchor/reporter on April 7, 2004l. &t 5.) At thattime,
Plaintiff hadtwo years worth of previous broadcastingxperience. (Coles Depo(Doc. No. 241)
atTr. 149154.)She did not have a college degrde. &t Tr. 148150) Plaintiff's job responsibilities
as an anchor/reporter includgw following:

e Gathering, writing, and producing news;

e Anchoring morning, midday, and evening newscastd reporting ofair,
including filling in on weather as needed,;

e Writing, producing, and providing voiceovers for programming;

¢ Pulling and editing stories from a national database and posting these stories
on WMFD'’s websiteand

e Hostingand coordinating twaveeklylocal affairsprograms, Focus on North
Central Ohi6 and “Inside Mansfield City Schools.”

(SeeMeisse Aff.at 1 5a5b; Coles Depoat Tr. 154-161.)

2 Plaintiff testified that hebroadcasting experience had been obtaireteieen 1996 and 1998, six years prior to startif
at WMFD. (Coles Depo. at TA.52154)
3
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When she was hireidd April 2004, Plaintiff was paid $9.62 per hour, or $20,000 per y¢
(Meisse Aff. at  6.) Several months tar, in July 2004 Meisse approached Plaintiff asking ifesh
“wanted” the newly vacant News Director position, a promotion that would have included
improved title and a raise. (Coles DeptbTr. 167.) Plaintiff declined because she felt she lack
the experience to ruime newsroom. Id. at Tr. 168.) See alsdMeisse Aff. at { 8a.

Sometime after December 31, 2009, Plaintiff, who is Afréamerican,approached then
News Director Larry Stein to request a raise. (Coles Depo. at Tr. 14, 16)ifRizld Stein that sé
noticed a differencbetween hepay and that of certairtteer employee$ (Id. at Tr. 15.) She also
observed that she was “the only black femaletking at WMFD. (Id. at Tr. 16.) According to
Plaintiff, Stein responded that there was likely no money in the budget for a raisat Tf. 17.)
Plaintiff did not pursue the conversation furthdd. &tTr. 16.)

In March 2011, Plaintiff received a 10% raise to $10.58 per hour, or $22,000 per
(Meisse Aff.atf 6.) Sometime in 20182r 2013,Meisse again approached Plaintiff about the Ne
Director position (Coles Depo. at Tr. 170Rlaintiff againdeclined. [d.) See alsdMeisse Aff. at
8b.

In December 2015, Defendants announced a 5% raise -dlcedssard for employees,
including Plaintiff. (Meisse Depo. Ex. 2 (Doc. No.-2B) This raise increase@laintiff's payto

$11.10 per hour, or $23,100 per year, effective January 1, 2Dlsse Aff at § 7)

3 As discussed in more detaifra, in her Brief in Opposition, Plaintiff identifies two former WMFD employeewh
were dlegedly paid more than Plaintiff for performing the same job respilitisiy i.e., Megan Mahoney and Natalig
Clark. Both Mahoney and Clark are Caucasian. Defendants hired Mahoney in 2007 tobaoaticasts and report

ar.

1 an

year.

(VS

news and weather. (Meisse Aff.11.) WMFD paid Mahoney $11.54 per hour (or $24,000 per year), from 2007 until

Mahoney left WMFD in April 2009 (Id.) Defendants hired Clark in 2008 to anchor broadcasts and report news;
a weather department position opened, Clarkraégorted weather.Id. at 12; Coles Depo. at Tr. 65.) Defendants pa
Clark $10.10 per hour (or $21,000 per year), from 2008 until Clark left WMFD iniV20&3. (Meisse Aff. at  12.)
Both Mahoney and Clark hold college degre@d. at 1 11b, 12p.
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B. Plaintiff 's Health Deteriorates

1. July 2016 through November 2016Plaintiff ’s Initial Diagnose and
Treatment

In late July 2016, Plaintiff was admitted to the hospital for observation, following a kigh f
and other problems.Cples Depoat Tr. 182-186) Plaintiff texted her WMFD colleagues thehe
planned to return to work, but News Director GHegjndeland Assistant News Director Jay Palmg
directed heto go home and not worry about work for nowd.) Plaintiff testified that, khough she
planned to return to work, her condition deteriorated so rahdlpy the end of the weekhe could
barely walk (Id. at Tr.186.)

In early August 2016Plaintiff was diagnosedvith histoplasmosis. Iq. at Tr. 187) Her

D

er

physicianstated thashe could not workintil August 27, 2016, and that, upon her return, she shauld

be limited to “light duty for two weeks. (Doc. No. 224) Plaintiff's return to work date wawice
extendedfirst to September 6, 2016, and then to September 15, 2016. (Doc. Nos. 24-15, 24-]

Plaintiff testifiedthat by midSeptembershe hadeturned intermittently tehe newsroom
sometimes working halflays.(Coles Depoat Tr. 193194.) In late September 201&laintiff's
infectious d@sease doctoiark LustbergM.D., indicated that shehould bdimited to workinghalf-
days for six months; i.e. froilBeptembeR016 through March 201* (Doc. No. 2417) Plaintiff

provided Defendants with this letter and Defendants agreedhkabuld work halfdays through

March 23, 2017. (Coles Depat Tr. 196-197.) By late September 2016 and early October 201

however Plaintiff's healthhaddeteriorated so significantly that she was often unable to work at

and work halfdays only intermittently.(ld. at Tr. 197.)

4 While Dr. Lustberg’s note is poorly worded, the parties appear to agree thatenialghorized her to work hatfays
for six months. (Doc. No. 23 at PagelD# 122; Coles Depo. d196r197.)
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It is undisputed that, throughotlis entire time periodDefendantgranted all oPlaintiff's
requests for leave armbntinued to payer full salary and benefitsld() See alsdMeisse Aff. atf

17.

2. November 2016 through March 2017: Plaintiff's Cancer Diagnosis,
Treatment, and Surgery

In November 2016Plaintiff was diagnosed with a malignant chest tum@oles Depoat
Tr. 199-200.) Plaintiff never returned to work at WMFD after her cancer diagnokis. [Doctors
immediatelyplaced hewon a fiveweek long course of radiation treatmenkd.)( In January 2017,
Plaintiff underwent opesheart surgery to remove the tum@id.) As a result othe surgery, Plaintiff
suffered a paralyzed vocal cord, leaving her temporarily unable sk sgéd. at Tr. 203204.)
Plaintiff then convalesced for several weeks in a rehabilitation facilitygrev she received
occupational, physical, and speech therapy. (Doc. No. 24-5 at PagelD# 614-615.)

During this time period, Plaintiff continued tatermittentlycommunicate with her WMFD

colleagues about news g&s. For example, while undergoirrgdiation, Plaintiff sent at least one

message to Palmer about scheduling guests for WMIFHOcus on North Central Ohio program.

(Palmer Depo(Doc. No. 28-34) at Tr. 85.5he alssent at least two messages to Palmer with ng
tips. (d. at Tr. 86, 88.)

On February 6, 201 Rlaintiff provided an updat® WMFD regarding her ability to return
to work viatext message to PalmefDoc. No. 245 atPagelD# 61417).) In this messagPR|aintiff

stated as follows:

Hey bro. | hope you had a great weekerwh ¢urrently in a rehab facility
for speech, occupational and physical therapy. The doctors saiartfezy

and radiation therapy took a lot out of me. | have a folipwappointment
this Friday with the thoracic surgeons. | will find out whian &ble to come
back to work. They cut through my sternum to get to the tumor. My

6
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sternum was wired back together. They hsig] [also had me on the

cardiologist Pulmonary Bypass machise] during the surgery. | have so

much to share with you. My voice was affected by the surgery. My left

vocal cord especially. Right now | sound like a little kid. ilt get better

over time. | doft care about being on the air. | can write or edit stories. If

you don’t mind | can call you later so you can hear it. | miss you guys.
(Id. atPagelD# 61415.) Palmer responded that he was about to travel out of the country for a
and told Plaintiff thatnotherreporter wasnanaging the newsroom hisabsence. I4. at PagelD#
616.)

3. March 2017 through April 2017: Defendants Terminate Plaintiff's Employment
Between November 2016 and March 2017, Defendants continued to hold Péapusition

and provide her with her full salary and benefits. (Coles Depo. at Tr. 20®arly March 2017,
however,Defendants sought to establish whether and when Plaintiff would return to worlss¢M
Depo. (Doc. No. 24) atTr. 92.) To that end, Meisse spoke to Plairgitiusband Sam Coles “for
multiple month% and “probably somewhere near 60 dayefore Plaintiffs employment was
terminatedat the end oApril 2017. (d. atTr. 92, 108) Meisseinitially testified that he told Mr.
Coles that Plaintifs employment would be terminated if she was unable to return by April 27, 2
(Id.) Meisse testified that he picked April,2Z017so far in advance to “try to hélplaintiff because
“[s]he was in a hgible situation” (Id. at Tr. 108.) He didn’t “recall the exact reasbrhe picked
April 27, 2017but “there was a reasdn(ld.) Later, however, Meisse testified the “did not” set
a return date of April 27, 201ahd did not, at any point, tell Mr. Coles that Plaintiff would have
return bythat dateor else her employment would be terminatédl. gt Tr. 109111.)Meisse further
testified that he never discussed Plaintiff returning pare-with Mr. Coles. Id. at Tr. 92-93.)

On March 312017,Plaintiff's primary care provideMelissa JulianoD.O., submitted a note

stating that Plaintiff was unable to return to work for an additional four we@ksc. No. 2824.)

7
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Plaintiff submitted two more doctdreotes in April 2017. The firstwasdated April 3, 201&nd
signed byPaul Bryson M.D. (Doc. No. 2825) Therein, Dr. Brysorstated that Plaintiff was
diagnosed with a paralyzed vocal cord, whiehderedher unable to speak on camer@d.) Dr.
Brysondid not specify whether Plaintiff could return to work in any capacity.) (The secondote
was dated April12, 2017and signed by Dr. Juliano. (Doc. No.-28) Shestated that Plaintiff
continued to rehabilitate from complex medical procedures and could not return to worldlyr&jl J
2017out of “medical necessity (1d.)

After receiving these notes, Defendants determihed they “could no longer hold oper
[Plaintiff’s] position indefinitely. (Meisse Aff. at § 20.) Defendants terminated Plainsff
employment on April 27, 2017. (Doc. No. 24-19.)

3. EEOC Proceedings
In June 2017, Plaintiff filed a charge with the Equal Employment Opportunity Commission

(“EEOC’) against WMFD. (Doc. No. 241) Plaintiff alleged that WMFD discriminated agains

—+

her on the basis of race and disabilitid.)( Plaintiff did not check the “retaliatidrbox on the EEOC
Charge of Discrimination form as a basis of discriminatidld.) On July 24, 2008, the EEOG
determined that Plaintif§ Caucasiawoworkers were “Multimedia Journalists/Anchors whose duties
included more than the [Plaintif] duties: (Doc. No. 2412) Further, the EEOC determined that
Plaintiff “was given areasonable accommodatibn(ld.) Lastly,the EEOC also determined thal
“growing out of the investigation, the evidence revealed Respdsdezdve of Absence policy is g
strict policy that fails to allow employees to return to work unlegsidks full duty,” in violation of

the ADA. (Doc. No. 24-12.
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1. Standard of Review

Summary judgment is proper “if the movant shows that there is no genuine dispute as fto an

material fact and the movant is entitled to judgment as a matter 6f Bed. R. CivP. 56(a). “A

dispute isgenuine’only if based on evidence upon which a reasonable jury could return a verdict in

favor of the normoving party. Henderson v. Walled Lake Consol. $di69 F.3d 479, 487 (6th Cir.
2006). “Thus,the mere existence ofsgintilla of evidence in support of the plaintffosition will
be insufficient; there must be evidence on which the jury could reasonably find forimmfpf
Cox v. Kentucky Dépof Transp, 53 F.3d 146, 150 (6th Cir. 1995) (quotiAgderson vLiberty
Lobby, Inc, 477 U.S. 242, 252 (1986)). A fact is “matériahly “if its resolution might affect the

outcome of the suit under the governing substantive ldbenderson469 F.3d at 487.

At the summary judgment stage, “[a] court should viewft#twés and draw all reasonablée

inferences in favor of the nemoving party. Pittman v. Experian Info. Solutions, In€01 F.3d

619, 628 (6th Cir. 2018). In addition, “the moving party bears the initial burden of showing that
is no genuine disputef material fact. Ask Chems., LP v. Comput. Packages,, 1583 F. Appx

506, 508 (6th Cir. 2014). The moving party may satisfy this initial burden by “identifying those
of the record which demonstrate the absence of any genuine issue of nfatetialindsey v.

Whirlpool Corp, 295 F. Appx 758, 764 (6th Cir. 2008). “[l]f the moving party seeks summ3
judgment on an issue for which it does not bear the burden of proof atttreamoving party may
also “meet its initial burden by showingat ‘there is an absence of evidence to support {
nonmoving partys case” Id. (quotingCelotex Corp. v. Catretd77 U.S. 317, 325 (1986)). Onc:¢
the moving party satisfies its burden, “the burden shifts to themoauming party who must thewoint

to evidence that demonstrates that there is a genuine dispute of material tigait"foAsk Chems.
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593 F. Appx at 50809. “[T]he nonmoving party may not simply rely on its pleading, but m
‘produce evidence that results in a conflict of material fact to be solved by"a MisC Berhad v.

Advanced Polymer Coatings, Int01 F. Supp. 3d 731, 736 (N.D. Ohio 20@otingCox, 53 F.3d

at 150).
IV.  Analysis
A. Failure to Accommodate

In Couns OneandTwo of the Complaint, Plaintiff alleges that Defendamislated the ADA
and state law when they terminated her employment “because she requested a eed
accommodation andelsause of the disability its€lf(Doc. No. 1 at § 69 77, 78, 80.)

Defendants arguthat they are entitled to summary judgmientheir favorbecausdlaintiff
cannot establish prima faciecasefor failure to accommodate(Doc. No. 23t PagelD# 127131.)
Defendantdirst maintain that theglid not in fact,deny arequest for amccommodationréasonable
or otherwis¢ because Plaintifé doctorsclearly statedhroughout 2017hat she could not return tg
work at all (Id. at PagelD# 128.) Defendarfurther assert that, even if Plaintiff had provide
medical documentation in 2017 clearing her to waifkcamera and from home, “that would ng
reflect a reasonable accommodation because such an arrangement would have precfrated
performing the essential functions of her jobld. @t PagelD# 128-129.)

Defendants next arguéat Plaintiff did not meet the ADAs definition of a “qualified

individual” becauseshewas unable to perform her essential job duties, which required her t

LISt

sonal

o

ner

O be

present at the station and/or on camelic.a PagelD# 129.) In support of this argument, Defendants

assert that (1) the April 3, 20hibtefrom Dr. Brysonspecifically statd that Plaintiff was unable to

speak on camera; and (2) the April 12, 2017 note from Dr. Juliano stated that she couldmui r¢g

10
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work at all. {(d.) Finally, Defendats argue that Plaintif claim fails becauseud to the seriousness

of hermedical conditionthe only accommodation available would have deenngoing, indefinite
leave (Id. at PagelD# 130.) Citing Sixth Circuit authority, Defendants attpaé such an
accommodation ignreasonable as a matter of laud.)(

Plaintiff argues that there are several genuine issues of material fact that preclude su
judgment in Defendant$avor with respect to this claim. (Doc. No. 28 at PagelD#s880) Fist,
Plaintiff maintains that there isfact issue regarding whethéne April 2017 doctos’ notes meant

that she could not return to work in any capacityl.) (She arguethat ste requested a reasonabl

mmal

e

accommodation to work on a pdirne basis from bme asserting “the evidence . . . has shown that

Plaintiff' s job duties included much more than her on camera work including finding, writing, editing,

and producing storge” (Id. at PagelD# 881.For the same reasoRlaintiff argueshatshe was a
“qualified individual under the ADA,; i.e.pecause she couldill write, edit, and produce storieq
without appearing on camerald.(at PagelD# 884882.) She maintainshat Defendants failed to
accommodate her request when they set a terminatiorofdAfaril 27, 2017 without considering
whether her medical documentation authorized her to return on-ainparbasis. Ifl. at PagelD#
880-881.)

Finally, Plaintiff asserts that “[t]here is clearly a dispute of fact as to tlmranodation that
Plaintiff was requesting.”ld. at PagelD# 882.) She maintains that she “had a date certain thg
return full time in July 2017” and argues that she “made it clear that she could coatparéotm
her other job functions prior to that time.”ld{ In this re@ard, Plaintiff again emphasizes tha
Defendant Meisse, in fact, set her termination date well betweiving Dr. Brysots and Dr.

Juliano’s April 2017 notes.I¢l.)

11
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In their Reply Brief Defendants arguibat Plaintiffhas mischaracterideMeissés tesimony
aboutsettinghertermination date. (Doc. No. 31, PagelD# 1319.) Defendants also argue that
is no record evidence of any factual dispute over the meaning of Dr. Jslgrd 12, 2017 note
andthat the note is clear on its face that Pl#imtuld not return to work until July 3, 2017 out o

“medical necessity. (Id. at PagelD# 1320.) Defendants argue again that Plaintiff failextjteest

there

f

reasonable accommodatjdhat she was not a qualified individual under the ADA, and that the gnly

available accommodatienindefinite leave—wasunreasonable as a matter of la{id. at PagelD#
1321.)

To establish grima faciecase of disability discrimination for failure to acocmodate,
Plaintiff must demonstrate all of the following: (1) she is disabled under tide @pshe is otherwise
qualified for the position, with or without accommodation; (3) Defendants knew or hemhrea
know of her disability; (4) she requested accommodation; and (5) Defendants failed to ghvevi
necessary accommodatioNlyers v. Cuyahoga Ctyl82 F. Appx 510, 515 (6th Cir. 2006). Here

elements two (whether Plaintiff was a “qualified individgalfour (whether she requested a

=)

accommodation)and five (whether Defendants failed to provide the requested accommaodation) are

at issue.
1. “Otherwise Qualified Individual ”

An employer discriminates under the ADA when it does “not mak[e] reason
accommodations to the known physical or mentaitdtions of an otherwise qualified individua
with a disability! 42 U.S.C. 812112(b)(5)(A). Under the ADA d'otherwisequalified individual
is one “who, with or without reasonable accommodation, can perform the essentiarfs of the

employment position . ...” 42 U.S.C18112(8).

12
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The Sixth Circuit has held that an employee who is unable to “meet the atteng
requirements of the job at issue cannot be considéeispthéified individual protected by the ADA.
Gantt v. Wilson Sporting Goods Ct43 F.3d 1042, 1047 (6th Cir. 1998ge also Williams v. AT&T
Mobility Servs. LLC847 F.3d 384, 392 (6th Cir. 2012Rggular attendance is especially likely t
gualify as an esseatijob function after this court’s recent en banc holding {ngggular, inperson
attendance is an essential functionof most jobs, especially the interactive ofi¢géquotingEEOC
v. Ford Motor Co,.782 F.3d 753, 7683 (6th Cir. 2015) (en barjc)An employee who is medically
unable to resume work is unable to meet the attendance requirements of Begob.gGantt, 143
F.3d at 1047 (an employeeho wasnot released by her doctor to work, despite having been
medical leave for a yeawas not an “otherwisqualified individual” because she was medical
unable to meet her attendance requiremes¢es);also Melange v. City of Center LiA82 F. Appx.
81, 84 (6th Cir. 2012).

For the following reasons, the Court agrees with DefendantsPiaattiff's failure to
accommodate claim fails becauske cannot establish that she was #therwise qualified
individual” under the ADA. Plaintiff admitted in deposition thatixtually all of heranchor/reporter
duties required her to at least work from the station, if not also appear on camees O&ubd. at
Tr. 160-161.) Shetestified as follows:

Q: Okay. Is there anything else that make up the important duties of your job as
of 2016 other than what yor€ told me here?

A: Thats all.

Q: So alot of it, if | understand, is the morning newscast, midday, evenings That
all on-camera work, right?

A: For that, yes.

13
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Q: Voiceovers, is that something you’d considercamera work?
No. That would be behind the scenes where you would read the scripts and
make sure that they would have a voice over whatever video was there in case
you did not appear on camera.

Q: Is that something that can be done remotelyooyou have to be atdhstation
to do voiceovers?

You had to be at the station to do thatgoord.
Not something you can do from home or some other place?

No, not that.

o » O x

“Focus on North Central OHi@and the Mansfiel city school special, tha
all on-camerawork, right?

>

Yes, sir, those are all on camera.

Q: Okay. When you talk about pulling stories to edit and put online, is that work
you could dacompletely remotely?

A No. Those were national stories that were pulled from a program-eatied
CNN, andthey would load up stories all across the country from different news
outlets and we could pull stories off and put them together.

Q: Do you have to be at the station to do that?

Yes, you have to be at the station to do that.

Q: So as of 2016 it sounds like the bulk, or perhaps virtually all of your duties,
were either orcamera duties that had to be done at the station, correct?

A: Yes, sir.
(Coles Depo. at Tr. 160-161Yet Plaintiff stopped coming to work in November 20di&d was not
medically cleared teesumework in any capacity as of April 20171d(at Tr. 205208.) Instead, Dr.
Juliano twice extended the amount of time Plaintiff needed to remain off work intorcesover

andDr. Bryson did not indicate how loriglainiff may need to recover from her paralyzed voc

14
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cord. (Doc. Nos28-24 2825, 2826.) Under these circumstances, the Court finds Biaintiff
cannot demonstrathatshe was able to meet the attendance requirements of kengohatter how
earnestly she wished to rettrnSee Ganit143 F.3d at 1047Melange 482 Fed. Apjx at 84.
Therefore, she cannot be considerad‘@herwisequalified individual and herprima faciecase
fails.

Relying onKeith v. County of Oakland03 F.3d 918, ®&-26(6th Cir. 2013)Plaintiff argues
tha whether she could perform the essential functions of hes lguestiorfior the jury. (Doc. No.
28 at PagelD #882.)Keith s distinguishable from the instant cdmcauséeith addresses whether

a job function is essentialptwhether the plaintiff coulgerformthe essential job functiorin Keith,

the plaintiff, who was deaglleged that the county discriminated against him under the ADA affter

the county failed to hire him as a lifeguarndeith, 703 F.3d at 918In determiningwhether Keith
was “otherwise qualifiedfor the lifeguard role, the court examined whether certain job duties W
essential to the lifeguarding rol&d. at 925. In the instant caseinlike inKeith, there is no question
abaut whether certain anchor/reporter job functions were essémtiglhintiff's position. Plaintiff
herself identified the essential job functions and admitted that she neededast bélpresent in the
studio, if not also on camera, to perform them. (Coles Depo. at TH1686D Plaintiff cites no

evidence that she was medically able to perform these functions.

5 Plaintiff's personal assurances that she could perfinenwork do not transform her into an “otherwise qualifig
individual” either. InBoback v. General Motors Corpa disabled employee failed to identify any modification {
assembhfine jobs that would allow him to perform the work but insisted thatdwdd perform them.107 F.3d 870
(Table) 1997 WL 3613 (6th Cirl997)(unpublished disposition). The Sixth Circuit concluded that the employee fal
to establish that he was a “qualified” employ&eplaintiff's uncorroborated belief in his physical prowess is not enou
to counter affirmative evidence to the contraryl” (citing White v. York Irit Corp., 45 F.3d 357, 3683 (10th Cir.
1995)).
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Plaintiff argueshoweverthat her April 2017 doctorsiotes are ambiguous as to whether s
was medically able to return to work in somartgime capacity® (Doc. No. 28at PagelD# 880
881) This argument is without merit. In her AprR,12017note Dr. Juliano stated that Plaintiff
continued to recover from “complex medical conditions” and “will not be able to returorkountil

Monday July 3rd 2017%jc]” and that such an absence was “a medical necessbpt. (No. 2826.)

(emphasis in original). Moreover, Dr. Bryson’s April 3, 2017 note stated that Plaintiff was unaple

to speak on camera due to a paralyzed vocal emdl did not include an estimate regarding whd
shewould recover. (Doc. No. 285.) The Court finds that Dr. Bryson’s and Dr. Juliano’s notes 4
not ambiguous On their faceneither note stateRlaintiff was medically able to return to workee,
e.g, Gantt 143 F.3d at 1047. As Defendants correctly note, they were entitled to rely on these
SeeMiobley v. Miami Valley Hosp603F. App’x 405, 413 (6th Cir. 2018} [O]ur case law considers
letters from physicians sufficient to notify an emmopf the need to accommodate a disability.”).
Accordingly, and for all the reasons set forth above, the Court finds that Plaintiffiledstd
establish the second element of pema faciecase; i.e., that she is otherwise qualified for th

position, with or without accommodation.

8 Plaintiff alleges that Defendants fired her based “on the April 2017 letter froBrizson,” which steed that Plaintiff
sustained a paralyzed vocal cord and did not indicate when Plaintiff could return to wock N¢(D 28at PagelD# 880.)
However, Plaintiffs subsequent argument appears to relate to the April 12)&@&7#rom Dr. Juliano, which dicated
that Plaintiff could not return to work until at least July 3 as a “medical nec&séidpc. No. 2826.) In either event,
Plaintiff's argument fails because the Court finds that neither letter is aousigu

7 Plaintiff points to no evidence e record, other than an exchange with Meisse during his deposition, to sugges
there was any confusion over what Dr. Juliano meantr®dical necessity.” While Meisse was equivocal at depositi
about his understanding of Dr. Juliano’s March 3, 2letter, Meisse also testified that he went “by what’s on the pap
from the doctors. (Meisse Depo. Tr. at 122.) The Court finds this testimamgufficient to create a genuine issue d
material fact.
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2. Request forReasonable Accommodation
Defendants also argue that Plaintiff fails to satisfy the fourth element pfihex faciecase;
i.e., that she requestedr@asonableaccommodation. (Doc. No. 23Yhen an empulyee alleges
disability discrimination for failure to accommodate, the employee must also denmtisttiashe
requested an accommodation. The employee bears the initial burden of requesti

accommodation.Gantt 143 F.3d at 10487; see alsolrubbsv. Formica Corp. 107F. App’x 485,

Ng a

488 (6th Cir. 2004) (‘A disabled employee who claims that he or she is otherwise qualified with a

reasonable accommodatitmears the initial burden of proposing an accommodation and shoy
that that accommodation igjectively reasonable?) (internal citations omitted). The Sixth Circuif
has “generally given plaintiffs some flexibility in how they request an accommadatiiobley v.
Miami Valley Hosp.603F. App’x 405, 413 (6th Cir. 2015) (citingalley v. Famy Dollar Stores of
Ohio, Inc.,542 F.3d 1099, 1108 (6th C008)) Still, theinitial burden falls on the employee tq
request an accommodatibacausé[t]he employer is not required to speculate as to the extent of
employees$ disability or the emplyees need or desire for an accommodatio@antt 143 F.3cdat
1046-47. There is no “brightine” test for determining when an employee has made a reason
accommodation request, but at a minimum, the employee “madte it clear from the context tha
[the request] is being made in order to conform with existing medical restrittidrennial v. United

Parcel Service840 F.3d 292, 307 (6th Cir. 2016) (internal citations omittéficthe employee fails

to “identify and request” a reasonable accordatmn, “the employee’s claim must be dismissed.

Johnson v. Cleveland City School Dig43F. App’x 974, 983 (6th Cir. 2011) (citingubbs 107F.

App’x at 488-89).

17

ving

the

able




Case: 1:19-cv-00534-PAB Doc #: 32 Filed: 08/18/20 18 of 36. PagelD #: 1350

For the following reasons, the Cofirtds that Plaintiff failed to request aaccommodation
“to work parttime and behind the camera.” (Dd¢o. 28at PagelD# 881.) Plaintifirgueghat her
February 62017 text message to Palmer “encompassed an accommodation request to retkn
to complete her daily functions other tharmnigein front of the camera.”lq. at PagelD# 877.Yhis
argument is based on the inclusion of the following two sentend@lsiimiff's message to Palmer
“I don't care about being on the air. | can write or edit stories.” (Doc. N&. &4 agelD# 64-
615.)

The Courtfiinds Plaintiffsargumento be without merit Plaintiff's message to Palmer read
as an update tocose friendfrom work not an accommodation request to a superdisehaintiff
did not identify an accommodationask to work parttime, or ask to rearrange her work
responsibilities to allow her to perform her essential job dutiesasfferaand/orfrom home® (Id.)
Defendants are “not required to speculate as to the extent” of Plaintifilsldisor her desire forra
accommodation.Gantt 143 F.3d at 10487. While “there is no brigHine test for determining
when an employee like [Plaintiff] has made such a requesa, minimum [s]he must make it cleal
from the context that [the request] is being made in otdeconform with existing medical

restrictions.” Tennial 840 F.3dat 307.

o w

In Tennial the plaintiff claimed that he needed use of a recording device as a reasgnable

accommodation taefer to conversations with supervisorsld. During a conversation ith a

8 Palmer testified that he and Plaintiff had a “pretty great” relationstplmer Depo. at Tr. 31.) He stated that thg
“jokingly” referred to each other as “brother/sister” during his time at tt@st (d.)

9 As discussed in detail above, nearly all of Plaintiff's essential job duties tookipléhe studio, if not also on camera.

Even when Plaintiff states that she can woitedit stories, she could only have edited stdfrgse was medically capable
of working from the newsroom(PalmemDepo. at Tr. 91.)
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supervisor, he began recording and made a reference to “[his] ADA deal,” bupéigisor objected
to being recordedld. The plaintiff argued this constituted a reqdestand denial ofa reasonable
accommodation.ld. The Sixth Circuit upHd the District Court’s determination that a fleetin
reference to his “ADA deal” was insufficient to put the supervisor on notecceThe plaintiff “did
not explain that the recorder would help accommodate his disahility 1d. Further,“the record
evidence indicated thfthe supervisor] did not understand” the plaintiff to be making a reqtokst.

Likewise, Plaintiff's passing reference to her desire to return to work is insuffitdeptit
Defendants on notice of an accommodation request. IReteuary 2017 text messaddaintiff did
not request a patime schedule, indicate whether she needed to work from home or the offig
explain how writing or editing stories efamera would accommodate her disahili{ipoc. No. 24
5 atPagelD# 614615.) Additionally, Palmer testified that he did not recall ever receiving a reqy
from Plaintiff to return tavork parttime, and that, as News Director at the time, such a request wq
have been initially brought to his attention. (Palmer Depo. at Tr. 42-44.)

Accordingly, the Court finds that Plaintiff has failed to establish the fourth eleofdrer

prima faciecase; i.e., that she requested an accommod&tid@ecause Plaintiff cannot establis|

10 1n Defendant Meisse’s affidavit, Meisse stated that he met with Plairtif§band, Mr. Coles, to discuss Plaintiff’s
condition and potential return to work. (Meisse Aff. at 1 19.) Meisse stateldith@bles “explained that althobgvis.
Coles had not been cleared to return by her doctor, she hoped to return some day in the faturpadtine behind
the scenes.” While the Plaintiff does not argue that this qualified as an accatiuomodquest, for clarity, the Court
finds tha Mr. Coles’s statement that Plaintiff hoped to return-fiaré does not qualify as an accommodation requg
because it fails to meet “the initial burden of proposing an accomroadatid showing that the accommodation 1|
objectively reasonable.Gantt 143 F.3d at 104@7. Mr. Coles’s aspirational statement that Plaintiff hoped to return
work parttime impermissibly requires Defendants to “speculate as to the extemdiafifPs] disability [and Plaintiff's]
need or desire for an accommodatiorPlaintiff (through Mr. Coles) did not propose a timeline, a work location,
alternative work assignments that would have allowed Plaintiff to perform hettiesgob functions. (Meisse Aff. at |
19a.) Further, Plaintiff (through Mr. Coles) did noquest an accommodation that “conform[ed] with existing mediq
restrictions.” Tennial 840 F.3d at 307. As discussed above, Dr. Juliano twice stated that Plaintiff cotddum to
work out of “medical necessity” and Dr. Bryson stated that Plaintifftsal cord paralysis rendered her unable to spe
on camera without indicating a possible recovery dddec.(Nos. 284,28-25,28-26.)
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eitherthe second or fourthrongsof herprima faciecasethe Court finds thaDefendants are entitled
to summary judgment in their favor with respect to Plaintiff's failure to accommolate!*

B. Racial Discrimination Claims

In Couns Two andThreeof the Complaint, Plaintiff alleges that Defendaxtiscriminated
against her on the basis of race by paying her less than similarly siismtedsiaremployees and
failing to promote her to another positibecausef race. (Doc. No. 1 at 1 75, 85, 89, 90.)

Defendants argue that they are entitled to summary judgment on Phkintitial
discrimination claims with respect to her compensafibecause Plaintiff cannot establisprima
faciecasethat she was compensated less favorably than similarly sitnatedrotected employees
(Doc. No. 23at PagelD# 134.) Defendantsfirst argue that‘none of Plaintiffs allegedpay
comparators were similarly situated to her because none ‘weagly identicdl in all relevant
respects (ld. at PagD# 134.) In thigegard, Defendants asstrat Plaintiff scomparatorsNatalie

Clark and Megan Mahongy “maintained different job responsibilities and/or were hired with

1 In addition to failure to accommodate, Plaintiff alleges a general claimidorirdination based on disabilityThe
Defendant does not expressly move for summary judgment on this claim, HowevEgutttenotes that, in order to

establish disability discrimination under the ADA, irrespective of an acaaation, a plaintiff must show (among othef

things) that she is “otherwise qualified for the jolart v. Ridge Tool Co544 F.Supp.2d 634, 642 (N.D. Ohio 2008)
(quotingMonette v. Elec. Data Sys. Cqrp0 F.3d 1173, 1185 (6th Cir. 1996}jere, Plaintiff's disability discrimination
claim fails because, astderth above, Plaintiff has not demonstrated that she is “otherwise qualifietiiefqositions
of anchor/reporterAccordingly, because Plaintiff “failed to set forth a prima facie case of digattigitrimination,” her
general disability discrimination claim fails.

121n her Complaint, Plaintifalsoalleges that Defendants failed to promote her because of hefliaset forth grima
facie caseof discrimination based upon a failure to promote, “a plaintiff must shbwhét[s]he is a member of a
protected class; (2) thiglhe applied and was qualified for a promotion; (3) feHite was considered for and denied th
promotion; and (4) otheemployees of similar qualifications who were not members optbtected class received
promotions.” Sutherland v. Micigan Dep't. of Treas 344 F.3d 603, 614 (6th Cir. 2003) (citiBgws v. A.B. Dick Cp.
231 F.3d 1016, 10201 (6th Cir. 2000) Plairtiff, however, never sets forth apyima faciecase for failure to promote.
She does not identify any promotion she qualified for, soughtwasdenied, nor any similarly situated employees wh
received promotions that she did not. Therefore, thetGiods this claim is subject to dismissal.

13 Plaintiff identified several additional comparators during her depositimiyding Greg Heindel, Sartaj Auika, and
Kaylie Hodge. In their summary judgment briefing, Defendants argue that Plaiagfhot similarly situated to these
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different educational and/or employment backgrountt!”) (Defendants maintain that, unlike thege

employees, Plaintiff “had no college degree, held an anchor/reporter role, and thiy oijar job
responsibilities remained on camera or at the statidd.”at 135)
Defendants next argue thdatiff cannot establish that she wasated less favorably than

her alleged comparators because of March 2011, Plaintifas in fact,better compensated thar

Clark. (d.) Defendantdurtherassert thalPlaintiff's claim fails because Meisse approached Plaintiff

about the vacant News Director positmmtwo occasiongnd “if Plaintiff wanted the highgraying
position, she could have had it.Id/)

In responseRlaintiff argueghat Defendantsprimaryjustification for the disparity in pay is
that bothMahoneyand Clarkallegedlyheld the position ofmultimedia journalist’(“MMJ”) 4 as
opposed to thanchor/reporteposition held by Plaintiff. (Doc. No. 28 at PagelD# 88Blxintiff
maintainsthat genuine issues of materitdct exist as tq1l) when the MMJ positioname into
existence at WMFD; (2vhetherMahoney and Clark were, in fadiMJs, as that term is defined by
Defendants; and (3) whethéme MMJ position is sufficiently different from Piatiff’s role as
anchor/reporter to justify differences in payd.) Plaintiff further assestthat, althougiClark has a
college degreeshe“had far less experience than Plaintiff at the time she was hirket)” Rinally,
Plaintiff argues that it is irrelevahbththathersalary “caught upto Clark's pay, andhatshe ecided

to turn down the opportunity to apply for a promotiold. &t PagelD# 885-886.)

individuals, in addition to Mahoney and Clark. In her Brief in Opposition, Piaihties not address Defendants
argument that she was not similarly situated to Heindel, Auika, and Hodgeefdree the Court deems any such
argument waived.

1 According to Defendants, MB4 differ from anchor/reporters because MMJs operate cameras in the field
anchor/reporters do not. (Meisse Aff. at § 10a.)
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Defendantsespondhat they never asserted that eithhoney or ClarkvereMMJs or that
either were paid more because they were MMDmc. No. 31 at PagelD# 1327.) To the contrar
Defendants argue thdahoney and Clarkvere paid moré¢han Plaintiffbecause theiad college
degres and fulfilled different job duties than Plaintiffid.) In addition Defendants emphasiieat
Plaintiff cannot establish that she was treated less favorably thaoroi@cted employedsecause
she “made more money than Ms. Clark” from March 2011 forwédl.at PagelD# 1328.).astly,
Defendants ssert that “[i]t stands to reason that if Defendants were discriminatingsa§damtiff,
the Compan\s General Manager and President would not have twice offered Plaintiff a highmey p
position.” (d.)

Under Title VI1,%it is “an unlawful employmet practice for an employer . . . to fail or refus
to hire or to discharge any individual, or otherwise to discriminate against any intlivittueespect
to his compensation, terms, conditions, or privileges of employment, because of such indivi
race, color, religion, sex, or national origin4d2 U.S.C. 8 20008(a)(1). A plaintiff may rely on
either direct or circumstantial evidence to establish that an employer engagedrimimniion.
Johnson v. Kroger Cp319 F.3d 858, 864-65 (6th Cir. 2003).

Here, Plaintiff relies on circumstantial evidence to allege that Defendants engag
discrimination. In the absence of direct evidence, the buslefing framework set forth in
McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973) applieSe Kroger, 319 F.3d at 8656.

Under this framework, “the plaintiff faces the initial burden of presentipgiraa faciecase of

5 The Court analyzes Plaintif claims under Title VIl and the Ohio Civil Rights Act together, as “Ghiequirements
are thesame as under federal lawRussell v. Univ. of Toleg&37 F.3d 596, 604 (6th Cir. 2008) (quotidgrter v. Univ.
of Toledo,349 F.3d 269, 272 (6th Cir. 2003Dindseyv. Whirlpool Corp, 295 F. App’x 758,758 n.1 (6th Cir. 2008)
(“The Ohio Civil Rights Act mirrors Title VII in all relevant respects for Plaihgiffliscrimination and retaliation
claims.”), see42 U.S.C. §§ 20008, 2000€3; Ohio Rev. Code § 4112.02.
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unlawful discriminatiori. Id. at 866. To establish @rima faciecase of discrimination, a plaintiff
must “show that 1)s]heis a member of a protected class{dhe was qualified for [er] job and
performed it satisfactorily; 3) despitgeh] qualifications and performands)he suffered an adverse
employment action; and 4) thgglhe was replaced by a person outside tlmtepted class or was
treated less favorably than a similarly situated individual outdeig protected class.Johnson v.
Univ. of Cincinnatj 215 F.3d 561, 5723 (6th Cir. 2000).“The prima facierequirement for making
a Title VIl claim‘is not oneros, . . . and poses burden easily mét. Cline v. Catholic Diocese of
Toledq 206 F.3d 651, 660 (6th Cir. 200Qjuoting Texas Department of Community Affairs
Burding 450 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 207 (1,98idWrenn v. Gould808 F.2d 493,
500 (6th Cir. 1987)

In the second stage of tiMcDonnell Douglasdramework, the defendant must articulate
legitimate, nondiscriminatory reason for its personnel acti@ime establishment of prima facie
case creates a rebuttable presuompdf discrimination and requires the defendanatticulate some
legitimate, nondiscriminatory reasofor taking the challenged actidn.Kroger, 319 F.3d at 866
(quotingUniv. of Cincinnatj 215 F.3d at 573 “If the defendant is able to satisfy tlhisrden, the
plaintiff must then‘prove that the proffered reason was actually a pretext to hide unla
discrimination”” Id. A defendant is not required to “persuade the couritthets actually motivated
by the proffered reasons. Rather, it isisight for [the defendant] to raise a genuine issue of fact
to whether it discriminated against [the plaintiff]. In order to accomplish[thes defendantiust
clearly set forth, through the introduction of admissible evidence, the reasons for not pgdtneti
plaintiff].” Provenzano v. LCI Holdings, In&63 F.3d 806, 8t15(6th Cir. 2011)internal citations

omitted).
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In the third and final stage dhe McDonnell Douglasframework, the presumption of

discrimination falls away artthe burden shifts back to the plaintdfdemonstrate that the employer’

proffered reasonvas a pretext for discriminationProvenzanp 663 F.3d at 815. It is up to the

plaintiff to “refute the legitimate, nondiscriminatory reason articulated by aioger to justify an
adverse employment action ‘by showing that the proffered reason (1) has no basjg2n fédtnot
actually motivate the defendant's challenged conduct, or (3) was insufficientaoithe challenged
conduct.” Kroger, 319 F.3d at 86¢quotingDews v. A.B. Dick Cp231 F.3d 1016, 1021 (6th
Cir.2000). “[T]he plaintiff retains the ultimate burden of producing “sufficient evidence from wh
the jury could reasonably reject [the defendants’] explanation and infer that the defen

intentionally discriminated against himId. (citing Braithwaite v. Timken Cp258 F.3d 488, 493

(6th Cir.2001). To carry this burden, “the plaintiff must allege mdnan a dispute over the facts

upon which his discharge was based. He must put forth evidence which demonstrates t
employer did not ‘honestly believe’ in the proffered stbscriminatory reason for its adversg
employment action.”Braithwaite 258 F.3d at 49{citing Smith v. Chryslerl55 F.3d 799, 8667
(6th Cir.1998).

The parties dispute whether Plaintitismet herprima facieburden.The Courtwill assume
that Plaintiff hasso done for purposes of its analysi&ssumingarguendo then, that Plaintiff has
met herprima facie burden,it is incumbent uporDefendants to articulata “legitimate non
discriminatory reason” for compensating Plaintdgsthan her two similarly duated Caucasian

colleagues, Megan Mahoney and Natalie Cl&rkProvenzanp663 F.3d at 8145. Defendants

16 As notedsupra,Defendants hired Mahoney in 2007 and Clark00& (Meisse Aff. at 19 11, 12.) Mahoney earng
$11.54 per hour from 2007 unsihe left WMFDApril 2009. (Id. at 1 11.) Clark earned $10.10 per hour from 2008 un
she left WMFD in March 2013.Id. at § 12.) Plaintiff earned (1) $9.62 per hour from April 2004 until March 2@}.1;
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statedhat thgg compensated Plaintifidccording to her experience, education and job dut{&ot.
No. 23 at PagelD# 139.) Defendants assdtiat] at the time they hired Plaintiff, she had just o
prior broadcasting job, no college degree, and job duties that differed from her colledgyes (
Meisse’s affidavit, he provided an overview of the differences betweamntiflaiqualifications and
job duties, compared to her colleagues’ qualifications and job duties. (Doc. M9. Z&e also
Provenzanp663 F.3d at 815. Defendants have “met [their] burden of produwaitibis second stage
of theMcDonnell Douglassinalysis.” Id.

Because Defendants articulated legitimatendiscriminatory reasanfor compensating
Plaintiff less than Mahoney and Clark, the presumption of discrimination is gone amdfPhast
demonstrate that Defendants’ proffered reasons are not the trussréasthe decision to pay hel
less, but rather pretext for discriminatidd. For the following reasons, the Court finds tRktintiff
fails to carry her burden at the pretext stage and that the Defenégitisiate, nordiscriminatory
reasons for Rintiff's compensation rate areigported by facts that sufficiently justify the mode
differences in pay between Plaintiff, Mahoney, and Clark.

First, the Courexaminesvhether Plaintiff's job duties differed from those of Mahoney’s a
Clark’s, as this is where Plaintiff focuses most of her attention. (Doc. Nda.RP&yalD# 86B75.)
Plaintiff states that?VMFD’s proffered reason for compensating her lessause offier job duties'is
alie.” (Doc. No. 28, PagelD# 875.) Although Plaintiff never uses the word “pretext” in her mBrig
Opposition, this argument appears to fall under the first pretext categoryyk@bD’s proffered

reason lacked a “basis in factSeeKroger, 319 F.3d at 866Plaintiff not only must establish that

$10.58 per hour from March 2011 until December 2015; and (3) $11.10 per hour from JanuaryiPBdé6amployment
was terminated in April 20171d. at | 5c, 6, 7.)
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WMFD’s proffered reason was a pretext, but must also raise material faatgesttb demonstrate
that “discrimination was the real reason” for the adverse employment atfium. of Circinnati,
215 F.3d at 578quotingSt. Marys Honor Center v. Hick$09 U.S. 502, 515, 113 S.Ct. 2742, 125
L.Ed.2d 407 (1993) In other words, “the pretext questiasks only whether there is evidence from
which a reasonable jury could conclude that” Defendants did not pay Plaintiff less befdaeispb
duties, “but because of raceB & S Transportation, Inc. v. Bridgestone Americas Tire Operatiopns,
LLC, 758 F. App’x 503, 507 (6th Cir. 2019) (citituniv. of Cincinnatj 215 F.3d at 573 Plaintiff
does not carry this burden.

It is undisputed thaPlaintiff's job duties included anchoring multiple newscasts, pulling
down and editing national news stories, hagtotal news programs, and occasional news specigls.
(Coles Depo. at Tr154-161) Plaintiff also filled in on weather when needettl. &t Tr. 66.) It is

also undisputed that Plaintiff did not operate her own video camera as part of her positjon

archor/reporter. (Id. at Tr. 88.) It is undisputed that Mahoney anchored broadcasts and reparted

news and weather. (Meisse Aff. at § 11t)is undisputed that Clark also anchored broadcasts

reported newsandassumed weather reporting duties when athezalepartment position opened.

(Id. at T 12.)However the parties dispute the extent to which Mahoney and Clark operated theirfown

video cameras According to Defendants, Mahoney operated her own video camera from the field.

(Meisse Depo. at Tr. 35.) According to Plaintiff, there is a dispute over whé#iemey,and also

Clark, operated video camertsall’’ Former reporter and assistant nelivector Brian Skowronski

" The parties also hotly dispute whether Plainkifghoney, and Clark all held the same job title or if Mahoney and Clark
were actually “multimedia journalists” (MMJs). In their Reply BriBefendants clarify that they never asserted Clark
and Mahoney were MMJs, nor that the MMJ role was the sole lmagisying Clark and Mahoney more than Plaintiff
(Doc. No. 31atPagelD# 1327.) However, Meisse testified that both Mahoney and Clark wels, M therefore held
different jobs than Plaintiff, an anchor/reporter. (Meisse Dapdr. 29, 35.) Additionally, in a chart Defendants
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testified that he shot the video for “every story that [he] worked with [Mahone&y](&kowronski
Depo. (Doc. No. 280) at Tr. 1819.) Regarding Clark, Skowronski testified that Clark “never us
a camera” and that she, ircfaasked him how to operate a camera before she took a new jol
different news station.Id. at Tr. 18.)

The record indicates that there is basis in fact for Defendants’ asserttoRIaiviff,
Mahoney, and Clark had some different job dutids. addition to their similar anchoring ang
reporting duties, Plaintiff, Mahoney, and Clalsoeach handled some different facet of televisiq
news production. Plaintiff hosted local affairs shows and never operated a.céGwes Depo. at
Tr. 88, 154161.) Mahoney may have operated her own camibe reporting from the field.

(Meisse Depo. at Tr. 35.) In addition to reporting news, Clark also joined the wegthenmt

ed

at a

n

and regularly reported on weathéMeisse Aff. at L2) The facts bear out that each employee had

modestly different job duties, just as WMFD proffered in the second stage ahtiisis. Further,
Plaintiff fails to establish any evidence “from which a reasonable jury @muidiude that” WMFD
paid Plaintiff less, not because of her job duties, but because®fB & S Transportation, Ing¢.
758 Fed. App’x at 507. Accordingly, Plaintiff has not demonstrated that WMFD’s proftsaedrr
regarding the modest differences in job duties between Plaintiff, Mahoney, and Clark didialby a
motivate the modest differere@é compensation.

Next, the Court examines whether Plaintiff's qualificatidifieredfrom those of Mahoney’s

and Clark’s. “Qualifications evidence is ‘relevant to the question of pretexgStokes v. Detroit

provided to Plaintiff, Defendants list Mahonisyand Clarks initial positions as MMJs.Dpc. No. 282.) At any rate,
Defendants did not assert that they paid Plaintiff less because of her job tilechuse of her job tlas. (Doc. No. 23
at PagelD# 139.) Upon review of the record, Plaintiff, Mahoney, and Clark sharedisoitar job duties but also were
responsible for separate job duties.
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Public Schools807 Fed. App’x 493, 502 (6th Cir. 2020) (quotiBgnder v. Hecht's Dep’t Stores
455 F.3d 612, 626 (6th Cir. 2006)Defendants state that they compated Plaintiff commensuratg
with her qualificationsincluding education and experience. (Doc. No. 23 at PagelD# BR&ALiff
fails to address her own qualifications at any point in her Brief in Opposition ancigsto launch
any counterargumeratgainst Defendants’ proffered qualifications reason. However, upon ca
review of the record, the Court notes that Plaintiff pursualthough did not completecollege
courseworkin sociologyat The Ohio State Universigt Mansfield andn criminal justiceat North
Central Technical College. (Doc. No.-23; Coles Depo. at Tr. 14950) Plaintiff completd a
certificate in television and radio broadcasting at the Ohio Center for Betexgca 1995. (Doc.
No. 2413; Coles Depo. at Tr. 150.) At thiene Plaintiff began working for Defendants in Apri
2004, she had two years of broadcasting experience, obtained from another local television st
nearby Ashland, Ohio. (Coles Depo. at Tr.-1%3.) This means th&taintiff had approximately
five years of broadcastiramnd reportingexperiencevithin the north central Ohio communiby the
time Mahoney joined WMFD in 20Q7Plaintiff had approximately six years of broadcastir
experiencavhenClark joined WMFD in 2008. (Meisse Aff. at § 11, 12.)
First, the Courtomparedlaintiff's qualifications to Mahoney’s. At the time Mahoney wa
hired, she possessed a college degree. (Meisse Aff. at 1 11b.) Accordingse, Mieisoney held

a college degree in meteorology. (Meisse Depo. at FR736 While in college, Mahoney alsg

reful

g

IS

received journalism training.ld;) Plaintiff does not address the fact that Mahoney had a college

degree or formal journalism training. Further, Plaintiff alleges that Mahonelessgualified than
she,yet Plaintiff cites to no evidence to substantiate that allegation. (Doc. No. 28 at PagelD#

When the Court compares Mahoney’s education and training to Plaintiff’'s educationiaind ties

28
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indicated in the record, it is clear that Mahoney had more formal journalissimgraind education
than Plaintiff. Plaintiff completed a d@our certificate in broadcasting, but Mahoney completeq
college degree in meteorology, with additional formal journalism training. Mahoney’atenhat
background surpassed that of iRlidf’'s. Plaintiff may have believed that hprevious experience
deserved “greater weight” than Mahoney’s education, but her belief alone “does not
[D]efendants are guilty of wage discrimination” because they placed slightky vabre on formal
education than experienceSee Woods v. FacilitySource, LL&0 Fed. App’x 478, 484 (6th Cir.
2016).

Next, the Courtcompared$laintiff’'s qualifications against Clark’s. The Court notes that tf
is a closer call than with respect to Mahonéy.the ime Clark was hired, she possessed a colle
degree, unlike Plaintiff. (Meisse Aff. at § 12b.) Defendants asadReplythat “Ms. Clark had a
broadcasting degree . .” (Doc. No. 31 at PagelD# 132Hpwever, acording to Clark’s LinkedIn
profile, Clark holds an associate degree in theater, as well as a deriificdoadcasting from the
Ohio Center for Broadcasting. (Skowronski Depo. Ex. 3.) Plaintiff holds the sameat=tiffColes
Depo. at Tr. 150.)Still, Clark completed a degree and Plaintiff did n®aintiff does not address
the fact that Clark had a college degree, nor does Plaintiff point to any evidextied telher own
training or experience to argue that sleéd similar formal educatioor training compared to Clark.

Plaintiff does not even attempt to refute Defendants’ proffered qualificateason; she
simply asserts that Clark was less experienced than Plaintiff, yet letipensated. (Doc. No. 28
at PagelD# 870.his assertionwithoutanyevidence as to pretext, fails to meet the more string
pretext burden. Plaintiff “shoulder[s] the burden of ‘demonstrat[ing] that theepedffreason was

not the true reason for the employment decisiddlitie, 206 F.3d at 666 (quotingurding 450 U.S.
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at 25556, 101 S.Ct. 1089 Plaintiff fails to do so.The facts bear out that Clark held a degree and

Plaintiff did not. It may be a modest difference in qualifications, but between Clarkantf?
there was also only a modest difference in pay. From 2008 through March 2011, Clark earned
per hour, or fifty cents more, than Plaintiff, who earned $9.62 per hour. (Meisse Aff. at  5¢, 1
March 2011, Plaintiff received a raise to $10.58 per hour, or-&giyt cents moréhan Clark. id.
at 1 6, 12.) Although Plaintiff believes that her time spent at WMFD prior to Clark’s arrivaitete
additional compensation, WMFD’s decision to weigh formal education more héavtby initial
compensation decisids not indicatie of discrimination.See, e.g., Lacey v. Roberts@000 WL
876491 at *3 (6th Cir. 2000) (“An employer’s decision to pay more educated employees more 1
is not discrimination under Title VII.”)

Defendants’ legitimate, nediscriminatory reasons asefficiently supportedh the recordo
justify them. Plaintiff failed to carry her burden to demonstrate that any einDants’ proffered
reasons were pretexts for racial discrimingtitnerefore, her claims fail. Accordingly, the Cou
grants Defendas’ Motion for Summary Judgment with respect to Plaintiff's race discriminat
claims.

C. Retaliation Under Title VII , the ADA, and the Ohio Civil Rights ActClaims

Finally, in Couns One Two, and Threef the Complaint, Plaintiff alleges that Defendant
violated the ADA, Title VII, and state law when thegtaliated against hdor (1) requesting a
disability accommodatigrand (2) opposingace discrimination (Doc. No. 1 at {1 68, 79, 95.)

Before addressg the merits of Plaintiffs retaliation claimshe Courtmust first address the
threshold issue oirhetherPlaintiff exhaustd her administrative remedig®r her federal and state

claims. Defendantargue that Plaintifs retaliation claims are barred because she failagiserany
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retaliation claims during the initial EEOC proceedinfPoc. No. 23at PagelD# 131.) Plaintiff
responds that, under the “expected scope of investigation test,” she alleged suffitsesti¢h that
a retaliation claim could be “reasonably expected” to grow ouhefrace and disability
discrimination charges. (Doc. No. a8PagelD# 883.) Defendantespondhat this exception is not
applicable becaudelaintiff specifically admitted thiashe nevefl) brought any documents to the
EEOCs atertion claiming retaliation(2) filed a retaliation charge with any agenoy (3) alleged

any facts that suggested retaliatamcurred (Doc. No. 3lat PagelD# 1324-25.)

1. Federal RetaliationClaims

As a prerequisite to bringing claims under Title,\\dd well aghe ADA, a claimant must first
exhaust her administrative remedi€3eeScott v. Eastman Cher@o, 275 F.App’'x 466, 470(6th
Cir. 2008) see alsd?arry v. Mohawk Motors of Michigan, In@236 F.3d 299, 309 (6th Ci2000),
cert. denied533 U.S. 951 (2001)‘A claimant exhausts his or her administrative remedies by filing
a charge with the EEOC Maeder v. Hollywood Casin®7 F. Supp. 3d 941, 84SD. Ohio 2015)
The purpose of this exhaustion requirement “is to trigger an investigation, which givestodte
alleged wrongdoer of its potential liability and enables the EEOC to initiate ctinail@rocedures
in an attempt to avoid litigation.Dixon v. Ashcroft392 F.3d 212, 217 (6th Cir. 2004).

However, because “aggrieved partiegiot attorneys—often file EEOC charges, “thenro
secomplaints areonstruediberally, so that courts may also consider claims that are reasonably
related to or grow out of the faetuallegations in th&€EOCcharge’ Younis v. Pinnacle Airlines,
Inc., 610 F.3d 359, 362 (6th Cir. 201@iting Randolph v. Ohio Dépof Youth Servs453 F.3d 724,
732 (6th Cir.2006)) “As a result,whe[n] facts related with respect to the charged claim would

prompt the EEOC to investigate a different, uncharged claim, the plaintititiprecluded from
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bringing suit on that clairti. 1d. (quotingDavis v. Sodexhadl57 F.3d 460, 463 (6th Cir.1998)
Therefore “the judicial complaint must be limited to the scope of the EEOC investigation reasof
expected to grow out of the charge of discriminatiolal. (quotingWeigel v. Baptist Hosp. of Eas

Tennessee302 F.3d 367, 38(Bth Cir.2002).

Unde this “expected scope of investigation testyhere facts related with respect to the

charged claim would prompt the EEOC to investigate a different, unchargedttlaiptaintiff is not

precluded from bringing suit on that claimld. (quotingWeige| 302 F.3d at 380).Generally,

“retaliation claims based on conduct that occulrefrethe filing of the EEOC charge must be¢

included in that chargk. Strouss v. Michigan Dépof Corr,, 250 F.3d 336, 342 (6th Cir. 2001
(citing Ang v. Procter & Gamble C0932 F.2d 540, 547 (6th Cir.199&pbrogated on other grounils)
(“Retaliatory conduct occurring prior to the filing of the EEOC complaint is distamgile from
conduct occurring afterwards as no unnecessary double filing is required by degrtaatplaintiffs
allege retaliation in the original complaint.”If the retaliatory conduct took place before the filin

of the EEOC charge, and the plaintiff failed to allege retaliation in her EEG@plaint, the

nably

retaliation must pass the “expectetge of investigation” test for the court to have jurisdiction over

such a claim. Weige] 302 F.3dat 380 (Quoting EEOC v. Bailey C0.563 F.2d 439, 446 (6th
Cir.1977)).

Here, the Court finds that Plaintitiled to exhaust her administrative remadigth respect
to herADA and Title VII retaliation claim$ecause shéid notallege sufficient facts in her EEOQ
Complaint to put the EEOC on notice of her retaliation cdainm its entirety, Plaintiffs EEOC
Complaintstatesas follows:

| was hired by the Respondent in April 2004. My most recent position was
Anchor/Reporter. | was terminated on April 30, 2017.
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| know that Respondent paid white Anchor/Reporters that were hired after
me more money. | complained about the pay difference and to my
knowledge no investigation was conducted.

| requested a reasonable accommodation on April 12, 2017, and Respondent
denied my accommodation request and terminated my employment.

| believe | was discriminated against when | was paid less money because
of my race, African American, in violation of Title VII of the Civil Rights
Act of 1964, as amended, and denied a reasonable accommodation because
of my disability, in violation of Title | of the Americans with Disabilities
Act of 1990, as amended, (ADASIi§].
(Doc. No. 24-11)).
Plaintiff failed to include any facts in the narrative portion of her EEOC claitrcthiad be

interpreted as claiming retaliatiorlComparePlaintiff's barebones complaint to the more fulsom

complaint inDixon v. Ashcroft392 F.3d 212. IDixon, the plaintiff alleged that an esupervisor

“discriminated against [him], causing the Bureaudm the same, because of Race, fictiolis

112

information he received from two other agemisd because the Applicant Program was removgd

from his direct supervision because of harassddt, at 21718 (emphasis in original). TH&xon
court held that “[t]he determinative inquiry in this case, therefore, is whetken Blleged sufficient
facts in his EEOC Complaint to put the EEOC on notice of his retaliation cldomat 217. The
court determined that Dixerwho filed his EEOC Complaint without assista of counsel-alleged
sufficient facts from the course of his fg@ar employment (including how his immediate supervig
allegedly lost responsibility for a particular program following the plaistiffomplaint of
discrimination) to put the EEOC on nuaiof his retaliation claimld. at216, 218.

By contrast, hereRlaintiff did notinclude any factin her dargethat might have caused the

EEOC to be on notice of a possible retaliation claim. Indeed, Plaintiff allegeshthabmplained

33
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about racial disparities in pay but does not allege whether Defendanttpadtion with respect to

her complaint, let alone a retaliatory one. Further, Plaistiéillegation that Defendants denied

a

reasonable accommodation request and terminated her employment does not rise to lésiél ¢f de

that this court held sufficient iDixon. Plaintiff checked the “Disability Disarnination” box on the
EEOC cover sheet and set forth her disability discrimination claim in a simjémse. Evefhberally

construingPlaintiff's pro seEEOC chargePlaintiff does not allege sufficient facts thvabuld put
the EEOC on notice of a sepse retaliation clainas theDixon plaintiff did.

Therefore, the Court grants Defendantotion for Summary Judgment with respect t
Plaintiffs ADA and Title VIl retaliation claimsn Counts One and Three on the grounds that th
are barred for failuréo exhaust administrative remedies.

2. State Retaliation Claims

The Court notes-although both parties fail to address-that, under the Ohio Civil Rights
Act, “a discrimination claimantnay pursue a civil cause of action without first exhausting
administrative remedies.Harrison v. City of Akron43F. App’x 903, 905 (6th Cir. 2002) (citing
Ohio Rev.Code § 4112.99see also Carney v. Cleveland Heighisiv. Heights City Sch. DisZ58
N.E.2d 234, 243 (Ohio App. 8th Dig&001)(plaintiff did not need to exhaust administrative remedi
prior to pursuing retaliation discrimination claimln Count Two of her Complaint, Plaintiff alleges
that she was retaliated against for requesting a reasonable accommaadaiimiation ofthe Ohio
Rev. Code 88 4112.0kt seq.(Doc. No. 1 at 1 79.)

To establish aisability retaliation claim under th@hio Rev. Cod& 4112.02(1), a plaintiff
must establish “that (1)s]he engaged in protected activity; (et} employer knew about the

protected activity; (3) the employer took an adverse action; and (4) there ceasa connection
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between the protected activity and the adverse actidftehz v. Cincinnati778 N.E.2d 1073, 1089
90 (Ohio App.1st Dist.2002). If the plaintiff establisiseaprima faciecase, “the burden then shift[s]
to the [employer] to articulate a legitimate, nondiscriminatory reason fordihe¥see employment
action.” Id.

However, as discussed in great detail above, this Court found that Plaintiff failepiéstre
an accommodation. Sge supra Because Plaintiff's retaliation claim is premised on an alleg
accommodation request that Plaintiff never made, Plaintiff's statedisability retaliation claim
fails.

Further, even if this Court liberally construed Plaintiff's Complaint to includate kw race
based retaliation claim, such a claim fails for at least two reasons. First, Plailgiffto engage in
activity protected by Title VII.See, e.g., Brown v. O'Reilly Automotive Stores, b N.E.3d638,
647 (Ohio App8th Dist.2015) (quotingCoch v. GEM Indus 2005 WL 1414454t *5 (Ohio App.

6th Dist.2005) (“Vague charges of discrimination do not invoke the protections of the laeg’);

also Weltman v. Panett&No. 1:11CV 1229, 2012 WL 4955286, at *5 (N.D. Ohio Oct. 16, 201

(quotingFox v. Eagle Distributing Co., Inc510 F.3d 587, 591 (6th Cir. 2007)). Second, Plaintiff

did not identify any evidence that would support an inference of causafiee, e.g., Putney v.
Contract Bldg. Component2009 WL 489481 At *12 (Ohio App.3d Dist.2009) (quotingMichael
v. Caterpillar Fin. Servs. Corp 496 F.3d 584, 596 (6th Cir. 2007) (“[A] plaintiff must proffe
evidence sufficient to raise the inference that [the] protected activity was ¢he rideson for the
adverse action.”) To the contrary, a full seven years passed between the tmti# Bll@gedly
complained about her pay disparity and when Defendants terminated her employmehe

intervening seven years, Plaintiff received two pay raises and was approachedpgbong for a
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promotion. (Meisse Aff. at 1 €.) Under these circumstances, the Court finds that Plaintiff
failed to meet the fourth element of l@ima facieracebased retaliation claim; i.e., that there is
causakonnection between her alleged protected activity and her termination.

Accordingly, for all the reasons set forth above, Defendants are entitled to judgment in
favor with respect to Plaintiffs’ federal and state retaliation claims.

V. Defendants Motion for Summary Judgment on Lost Wages, Benefits, and Punitive
Damages

Defendants alsanove for summary judgment on Plaintdfprayer for lost wages, lost
benefits, and punitive damages. (Doc. No. 23 at PagelD#.443 Because the Court grant
summary judgment in favor of Defendants with respect to all of Plagmgtli&ims, the Court need no
addresDefendant’s arguments with respecPtaintiff’s requests for lost wages, lost benefits, a
punitive damages.

VI. Conclusion

For the reasons set forth above, Defendavitgion for Summary Judgment (Doc. No. 23) i
GRANTED.

IT IS SO ORDERED.

s/Pamela A. Barker

PAMELA A. BARKER
Date: August 18, 2020 U. S. DISTRICT JUDGE
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