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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
MP STAR FINANCIAL, INC. , CASE NO. 1:19CV-00537
Plaintiff,
-VS- JUDGE PAMELA A. BARKER

NEXIUS SOLUTIONS, INC.,
MEMORANDUM OF OPINION AND
Defendant. ORDER
Currently pendings Defendant Nexius Solutions, Inc.’s (“Nexius”) Motion to Transfer
Venue. (Doc. No. 9.) Plaintiff MP Star Financial, Inc. (“MP Star”) fildatief in opposition on July
8, 2019, to which Nexius replied on July 15, 2019. (Docs. M, 12.) For the following reasons,
Nexius’s Motion to Transfer Venue is DENIED.
I.  Background
a. Factual Background
MP Star is an Ohio corporation, and pisncipal place of business in Cuyahoga County,
Ohio. (Doc. No. 1 af 1.) MP Staris in the business of invoice aadcounts receivable factoring.
(Id.) As such, MP Star makes cash advances to clients, and in return, the cligntssadis and
transfer their accounts receivable to MP Sigd.) MP Star then “collects the accounts receivable
and refunds the recaible to the client, less the percentage value of the advance, MP Star’s fees, an
service charges.”|d.)
In December 2015, MP StandAll Cell Communications, LLG"All Cell”) entered into a
Factoring and Security Agreement (the “Factoring Agreemefit).atJ 7.) Under theagreement

All Cell agreed to assign its accounts receivable to MP Star in exchange fediatecash advances.
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(Id.) The Factoring Agreement also provided that any suit arising from the agretshall,if [MP
Star] so elecs, be instituted exclusivelyin the state or federal courts located in Cuyahoga Cour
Ohio. (Doc. No. 112 at 2, B.)

All Cell later providedconstructionservices to Nexius, and pursuant to the Factori
Agreement, All Cell assigned to MP Star the accounts receivable that resoittethéise services
(Doc. No. 1 af[118-9;, Doc. No. 9 at ) All Cell providedits servicedo Nexius pursuant ta Master
Construction Subcontractinggreement (“MSA”)and individual purchase ordefthe “Purchase

Orders”) although the parties dispute whether BaechaseOrders supersede the MSADoc. No.

11 at 3-4; Doc No. 12 at 2-3)he MSAand the BrchaseDrders also have forum selection clauses.

The MSA provides, This Agreement shall be governed by and construed in accordance withghg
of the Commonwealth of Virginia . . . . All disputes arising out of this Agreement shabbght in
Arlington, Virginia, and both Parties to this Agreement consent to jurisdicti@ot.(No. 91 at22-
23.) ThePurchaseOrders in contrast, provide only that “[t]his Order shall be governed by the |4
of the Commonwealth of Virginia and Seller consents to jurisdiction hereto.” (od.INL at 93

MP Star asserts that March 2017, it provided notice to Nexius that MP Star, as assigf
was the proper payee for any accounts payable to All Cell. (Doc. N§.lI0at Despite this notice,
MP Star alleges that Nexiusproperly paid $104,957.06 to All Celistead ofMP Star and that
Nexius has failed tonakepayments omnadditional accounts assigned to MP Star in the amoun!

$418,498.81. I¢. at1114-15.)

I MP Star submitted only orgf the Purchase Ordevéth its opposition, but warrants that the terms contained in ed
are identical.(Doc. No. 11 at 1 n.1.)
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b. Procedural History

On March 11, 2019, MP Star filed a complaint against Nessserting that Nexius’s actions

“constitute violations of the Assignment and thereby subject[] Nexius to liatmlBaintiff for the

payments made to All Cell and the amotiexius has failed to remit to Plaintiff for outstanding

accounts receivable.”ld. at{ 22.)

On June 3, 2019, Nexius filed an answer to the complaint. (Doc. No. 7.) The same day

Nexius also filed its Motion to Transfer Ventiat is presently under csideration (Doc. No.9.)
Therein, Nexius seeks to enforce the forum selection clause in the MSA and moGesith&o
transfer this case to thénited States District Court for the Eastern District of Virginia pursuant
28 U.S.C.8 1404(a). (Id. at 1.) On July 8, 2019MP Starfiled a response. (Do®No. 11.) Inits
brief, MP Star makes several arguments as to why the parties’ dispute is eot sulhe forum
selection clause in the MSA, amistead asserts that the forum selection clairséise Factoring
Agreement and theupchaseOrders should govern.ld.) Nexius filed a replyon July 15, 2019
(Doc. No. 12))

The matter was themassigned to the undersigned pursuant to General Order 2019-13.

[I.  Standard of Review

Pursuant to 28 U.S.C.18104(a) “[f]or the convenience of parties and witnesses, in the intef
of justice, a district court may transfer any civil action to any other district miaiwhere it might
have been brought or to any district or division to which all parties baasented.”Ordinarily,
when considering a motion brought under 28 U.S.C. 8§ 1404(a), a district court “must evaluat
the convenience of the parties and various ptibterest considerations.Atl. Marine Constr. Co.,

Inc. v. U.S. Dist. Court for W. Dist. of Tek71 U.S. 49, 622013) After weighing the relevant
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factors, the court must then “decide whether, on balance, a transfer would sece@n'\tknience of
parties and witnesses’ and otherwise promote ‘the interest of justite.’at 6263 (quoting28
U.S.C. § 1404(3) The party requesting the transférears the burden of proof to show the facto
weigh ‘strongly in favor of transfef. Goodrich Corp. v. Winterthur It Am Ins. Co, No.
5:02CV367,2002 WL 31833646at *6 (N.D. Ohio June 17, 2003uoting Picker Int’l, Inc. v.
Travelers Indem. Cp35 F. Supp. 2d 570, 573 (N.D. Ohio 1998)).

However,this analysis changes “when the parties’ contract contains a valid-&&i@ction
clause.” Atl. Marine 571 U.Sat 63. In that situation, “a district court should transfer the case un
extraordinary circumstances unrelated to the convenience of the parties dkfaxgrca transfer.”
Id. at 52.

I1I. Analysis
a. The MSA’s Forum Selection Clause

Given thesubstantial effect tha valid forum selection clause has on the transfer analy
the Court must first determine whether the forum selection clause in therdlisé on by Nexius
supportsNexius’s motion to transfethis case to the Eastern District of VirginidBoth parties
vigorousl contest whether the clause is applicable to the parties’ displdeever, neither party
addresse whetherthe clause-assumingit applies and is enforceablgrovidesfor venue ina
federal court inhe Eastern District of Virginian the first place The Court finds that it does not.

When there are no federal courthouses in the geographic area designateditnyssefection
clause, the claugarovides forvenue solely in the stat@urtsof that area.E.g, Bartels v. Saber
Healthcare Grp LLC, 880 F.3d 668674 @th Cir.2018)(“Because there is no federal courthouse

the designated county, removal of the case to federal court would mean that thevdspdtbe
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resolved in a county other than the one designated by the confrdekii v. Tyler Hill Corp.566

F.3d 72, 76-77 (2d Cir. 2009) (holding remand to state court was proper because the forum sglectic

clause required litigation to occur “in Nassau County, New York,” and there were mal feolgrts
in Nassau County)FIMCO Services, LLC v. FirstMerit Bank, N,Ao. 1:10€v-72,2010 WL
5184885at *5 (E.D. Tenn. Dec. 15, 2010)(]he Court cannot ignore the fact that there is no fede
court sitting in StarlkCounty, Ohio. . . . Therefore, the forum selection clause at issue in this ca|
the Court were to find it otherwise valid and applicable to these claims, speeiiigs solely in Ohio
state courts sitting in Stark County.”).

Here the MSA’s forum seletion clause requires disputes arising out of the agreement to
broughtin Arlington, Virginia? (Doc. No. 91 at 23 (emphasis added).) But there are no fede
district courts in Arlington, Virginia. The district courts of the Eastern Distficfiminia sit in
Alexandria, Norfolk, Richmond, and Newport Newsot in Arlington. See28 U.S.C. § 127
Consequentlythe MSA’s forum selection clause specifies venue solely in Virginia statescg
locatedin Arlington, Virginia.

As a result, Nexius’s request that the Court enforce the MSA’s forum selattiuse by
transferring this case to the Eastern District of Virginia pursua2 10.S.C. § 1404(a¥ impropet
“Section 1404(a) . . . provides a mechanism for enforcement of fselgction clausefatpoint to
a particular federal district. Atl. Marine 571 U.S. at59 (emphasis added) In contrast,“the
appropriate way to enforcefarum-selection clause pointing to a state or foreign foligrthrough
the doctrineof forum nonconvenien$ Id. at 60(emphasis addeddee also FIMCO Service2010
WL 5184885, at *5“[W]here a valid forum selection clause specifies venue exclusively in-a

federal forum, transfer pursuant to § 1404(a) transfeholly unavailable as the court’s only optio
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is either dismissal (so that the claims may be refiled in the appropriatedenal forum) or remand
(where the case was originally removed from the appropriate state forumt)us,the appropriate
procedure foenforcing the terms dheforum selectiortlause at issua the MSA is through gorum

non conveniensotion seeking dismissal

BecausdNexius has not moved for dismissadndhasinstead movedo transfer the case to

a federalvenuethat isunavailable under the termstbe MSA's forum selection clausethe Court
finds that the forum selection clause does not support Nexius’s motion to tresgdedless of
whether itis enforceable owhether itapplies to the parties’ disputeAs a resultthe Court will
analyzeNexius’s motion under the ordinary principles that govern motions to transfer puis@ant

U.S.C. § 1404(ayvhen no validnandatoryforum selection clause is in effecdee FIMCO Services

2010 WL 5184885, at7 (deciding“not [to] analyze the forum selection clause as a contractual t

Defendant would be seeking to enforce” when “Defendant asked for transfer to @ fezere
unavailable under the terms ofghagreement”).

b. Appropriateness of Transfer

As the party seekinghe transfer Nexius bearsthe burden of proof to show that thg

convenience of the parties and pubtiterestconsiderations weigh strongly in favor of transfe

Goodrich Corp, 2002 WL 31833646, at *6‘Factors relating to the parties’ private interestdude

‘relative ease of access to sources of proof; availability of compulsorggsrdor attendance of

unwilling, and the cost of obtaining attendance of willing, witnesses; pldgsih view of premises,

if view would be appropriate to the action; atother practical problems that make trial of a ca

2To be clear, th Court makes nailing regarding whether thdSA’s forum selectiortlauses enforceable or applicable
to the parties’ dispute.
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easy, expeditious and inexpensiveAtl. Maring 571 U.S. a62 n.6 (quotingPiper Aircraft Co. v.
Reyng 454 U.S. 235, 241 n. 6 (1981)). Pubhterest factors include “the administrative difficulties
flowing from court congestion; the local interest in having localieedtroversies decided at home;
[and] the interest ilaving the trial of a diversity case in a forum thatifome with the law.d.

In addition, courts should “give ‘great’ or ‘substantial’ weight to the Plaintidfisice of

forum.” Wax v. Stein World, L.L.ONo. 1:07CVv3253, 2008 WL 2227350, at *3 (N.D. Ohio May 2
2008),report and recommendation adopt@®08 WL 222734TN.D. OhioMay 27, 2008).“This is
especially true where the plaintiff also resides in the chosen for@mith v. Kyphon, Inc578 F.
Supp. 2d 954, 962 (M.D. Tenn. 2008). Courts may also consider the nature of #melthétplace
of the events involvedWax 2008 WL 2227350, at *3.

In this caselNexius has not met its burden to show that transfer is warraktBdStay as the
plaintiff, has chosen to file suit in this Court. MoreqwdP Star resides in this judicial district, as |t
is an Ohio corporation that has its principal place of business in Cuyahoga County Sebi8
U.SC. § 115(a). MP Star's choice of forum is therefore entitled to substantial weightther,
although disputed byNexius MP Star has alleged that Nexius made approximately-tiifty
payments to MP Star in Ohio in accordance with the assignment from All(©eit. No.1 at {5,
13; Doc. No. 7 at 11 5, 13.)

There alsas no indication that transferrinifiis actionto the Eastern District of Virginia
would be more convenient for any of the partiesnonpartiesinvolved. Nexius is a Texas
corporation with its principal place of business in Frisco, Texas. (Doc. No.Z &dg. No. 7 at
2.) All Cell is a Texas limited liability company, and its principal place of businesshdinigan.

(Doc. No. 1 af 6.) Nexius has not provided any evidence that transferring the case to Wirginia




which no relevant entity is locatedvould be moreconvenienfor any party or witness. Instead, i
appears a transfer would merely cause additimeainvenience aneixpense for MP Star.

On the other hand, both parties concede thatRirchaseOrders’ forum selection clause
designate¥irginia—not limitedto Arlington—as a propevenuefor any disputes. SeeDoc. No. 11
at 9; Doc. No. 12 at 4.However, that clause only provides “consent” to jurisdiction in Virginia, and
is therefore permissive. As a resitltis has“little weight in deciding whethieto transfer venyé
even if the Courassumeshat thePurchaseOrders supersedthe MSA. Kendle v. Whig Enterprises,
LLC, No. 2:15ev-1295,2016 WL 354876at *5 (SD. Ohio Jan. 29, 2016) (quotikdight Sols., Inc.
v. Club Air, Inc, No. 3:09CV-1155,2010 WL276094, at *3 (M.D. Tenn. Jan. 14, 201®)The only
other factor favoring transfes that courts in the Eastern District of Virgirsieemore familiar with
Virginia law, and both thBurchaseOrders and the MSA contain choio&law provisions indicating
that Virginia law applies.However, this is insufficient tshow that the balance of factors weighs
strongly in favor of transferring this action to the Eastern District ofiMagespeciallyin light of
the substantial weight that must be given to Md&’S choice of forum.d. at *9 (denying motion to
transfer to the Northern District of Florida even though Florida law applied to spatdiand a
permissive forum selection clause desigdd&rida as a proper venue).

Accordingly,Nexius has not demonstrated that a transfer would serve the convenitdree |of
parties and witnesses otherwise promote the interest of justice.
IV.  Conclusion

For the reasons set forth above, Nexius’s Motion toSfex Venue is DENIED.

31t is also unnecessary for the Court to decide whether the forum selectise icldbe Factoring Agreement applies t
MP Star’s claim related to Nexius’s allegedly misdirected payment becauselit not change the Court®lding
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IT 1S SO ORDERED.

s/Pamela A. Barker

PAMELA A. BARKER
Date: August19, 2019 U. S. DISTRICT JUDGE




