Wellington et al v. Lake Hospital System, Inc. et al Doc. 75

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

STACEY WELLINGTON, Case No. 1:12v-0938
Plaintiff, MAGISTRATE JUDGE
THOMAS M. PARKER
V.

LAKE HEALTH SYSTEM, INC.,et al, ORDER

Defendants.

N N’ N N N N N N N N

Defendantake HealthSystem, Inc. (“Lake Healthfiled a motion for sanctions, in
which Defendant Phillip Brooks later joined, alleging spoliation of evidence and fgissitilen
testimony by Plaintiff Stacey Wellingtore CF Doc. 55ECF Doc. 63 Becausehe court found
that there were factual disputes related to Lake Hesadtlegations of spoliatigrit conductedan
evidentiary hearingn September 13, 201%CF Doc. 62

The evidence submitted before, at and after the evidentiary hearing dostwhlis$te that
Wellington destrogdor concealedhercell phonewith a culpable state of mindNor does the
evidence show that Wellington madeliberately falsandprejudicial statements during her
deposition. For thesereasos, the court DENIES Lake Health’s motion for sanctioB§.F Doc.
55.

l. Procedural Background
This matter arises out of Wellington’s employment at Lake Hehiting the sixweek

period between August 21, 20E3hdOctober 5, 2018ECF Doc. 55t at 1. On November 21,
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2018, Wellington and her husband filed this lawsuit in the Ohio Court of Common Pleas,
asserting claims afexual harassment andongful termination.ECF Doc. 1-2 Phillip Brooks,
Lake Health and two ofLake Healtfs affiliated organizationsiere named as defendantsCF
Doc. 1-2 Lake Healthand its affiliated organizations removib@ case to federal court on April
25, 2019, and the parties subsequently consented to my jurisdiEticshDoc. 1, ECF Doc. 6
On June 24, 2019, Wellington filed an amended compdesertingadditional claims, omitting
her husbands a party andamingtwo additionalorganizations affiliated withake Healthas
defendants. On July 2, 2019%3ke HealtHiled its answer and a counterclafor spoliation of
evidence.ECF Doc. 36 Brooks filed his answer on July 8, 201QCF Doc. 39 The parties are
currentlyconducting discovery arftaverepeatedly displayed their inability to cooperate in that
process and have sought the court’s assistance to réseimdiscovery disputes.
Il. History of the Instant DiscoveryDispute

The parties’ current discovery dispute centers aroiextimessages between Wellington
andShelley Lampan individual who worked with and trained Wellington at Lekelth! ECF
Doc. 551 at 2& n.1. Lake Health assumes that those messagestored on Wellington’s Lake
Healthissued phoneyhich Lake Health alleges she destropegomehow immobilizedh order
to conceal the messagdsCF Doc. 55t at 9 Wellington contends that she returned the phone
andthatLake Health has misplaced EECF Doc. 60 at.3

Lake Health first requested thext messages at issue on February 21, 2019, when it
served its first set of requests for production on WellingtéGF Doc. 55-4 Lake Health

requested that Wellington

1 On September 27, 2019, Ms. Lamp’s deposition was taken. Mg’taeilphone and the relevant text messages
have also become unavailable for discoMsgause her cellphone “diédHowever, Ms. Lamp testified regarding
the general content of the text sages and other discussions with Wellington. ES&ge Doc. 74
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[p]roduce all correspondence (including but not limited to emails, text messages

and social media posts or messages) between [herself] and Shelley Lamp from

January 1, 2018 to present.

ECF Doc. 555 at 7(Request for Production No. 8). Wellington responded that she had “[n]Jone
in her possession,” that the correspondence was “[ijn Lake Health’s system,” stttz

“no longer in possession of the Lake Health cell ptioneé. Later, at her July 25, 2019,
deposition, Wellington indicated that she had possession of those messages and\Btated, “
the messages that | have from Shelley Lamp | have turned over to myysfofa€F Doc. 55-

12 at 2 When Lake Health followed up with counsel for Wellington, however, counsel
represented to Lake Health that “[Wellington] has once again checked andidletetimat there
were no text messages retained between herself and Shelley La@ip.Doc. 55-9

Lake Health continued t®questhe messages, contacting Lamp through counsel at the
organization where she worke&CF Doc. 5540 at 1 Counsefor Lampinformed Lake Health
that Lamp’s phone had died so she no longer possessed any messages stored on tHat device.
At that point, on August 12, 2019, Lake Health again reached out to counsel for Wellington
renewng its request for the messages and also requestingvibiihgtonexplain why shelid
not retain the messagesl.

Eventually, Lake Health developed a suspidiat Wellington was still in possession of
her phone and acqeu records for that phone from \ieon Wireless ECF Doc. 55-11 The
records revealed that Wellington had used the phone between the date of her termminati
October 2018 and until February 201€. at 1-:12. The records also showed that, from October
1-3, 2018, Wellington made calls on that phone from Flontat 2, which Lake health took to
contradict Wellingtots deposition testimony that she was home sick during those &ays.

Doc. 55-12 at 2 Lake Health then filed the instant motion for sanctide&F Doc. 55
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Wellington dispute Lake Health’s suspiciorend explais thatshe repeatedly tried to
return her phone, but Lake Health never gave her clear instructions on how to refi@h it
Doc. 60 at 4-7 Sheassertshat Lake Health’snost recent instruction was to leave the phone at
the “security office.”Id. at 6. Wellington claims that she acquired a new personal phone in
February 2019, and shortly after, when she and her husband happened to be near Lake Health’s
SOM Center Road &lity, she dropped hexork-issued phone at the reception desk on the third
floor of that building.Id. at 7. She did not recognize the receptionist and described her as an
older, Caucasian womard.

Based on Lake Health and Wellington’s competing accounts, the court found tbat ther
were factual disputeendscheduled an evidentiary hearingCF Doc. 62
[l Evidentiary Hearing

On September 13, 2019, the court heléadentiary hearingluring whichit heard
testimony from eight withness@ésECF Doc. 65.Karin Chiofolo testified thatin February and
March 2019she was the primary receptionst the third floor of the Lake Health building
where Wellington claims tbave returned her Lake Healdsued phone. Chiofolo explained
that she staffed the dedkily from 7:00 AM to 4:00 PM, took fifteen-minute breaks at 10:00
AM and 2:00 PM, and took a half-hour lunch break at 12:30 PM. When Chiofolo took her
breaks, a sudtitute receptionist always filled in for her, ensuring that the reception desk wa
always staffed except when she stepped away to use the bathroom. On thosesycchgifolo
would put up a sign indicating the receptionist would return soon. Chifstified that she

never saw Wellington in February or March 2019 and never recker@@!l phone during that

2To expedite proceedingshe parties stipulated to proffers of various witnesses’ expected testinony.
doing sotheparties did not stipulate to the truth of the testimony, only that the witnesses weeld ha
offered such testimony upon examinatidrhis order doesot distinguish between stipulated testimony
and testimony elicited by examination.
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time. She further stated thibke Health searched the reception desk but did noiMd
Wellington’scell phone.

Jennifer Hester, VictoriQuinones, and Ruth Kanneachtestified that she fille¢h for
Chiofolo when she took her breaks and negeeived Ms. Wellington’s cell phone in February
or March 2019. Hester identified Wellington and stated that she haéedter in Februarpr
March 2019. Quinones and Kanner did not recognize Wellington but did not see anyone
matching her appearancetia¢ reception desk in FebruarmyMarch of 2019.

Robin LaRosa testified that she was in charge of the reception team and that she was
responsible for ensuring that the reception desk was always st8ffiedestified that, apart from
herself and the previous four witnesses, nobody else staffed the reception deska La
establishedraunwritten, rotating schedule for Hester, Quinones, and Kanner to fill in during
Chiofolo's breaks LaRosa explained that, although Lake Healsoemployedemporary
workers, none of those workeragassigned to the reption desk in February or March 2019.
LaRosatestified shelid not personally encounter Wellington and did not redeerg@hone.

None of the womentaffingthe deskeporedreceiving a returned phone.

Maria Bongiovannitestifiedthat shesupervised BRosa and the team of receptionists.
She testified that nobody on the receptionist team reporeeettiarn of aell phone.
Bongiovanni did not see Wellington in February or March 2019. On September 9019,
Monday prior to the evidentiary hearing, Bongiovanni staidtie reception deskhile an
employee searched iThis search did not uncoveanecell phone. Bongiovanni admitted on
cross examination that she did not like Wellington.

Deidre Jeschelnitgstified that she wake sole IT support assistant responsible for

maintaining a spreadsheet tracking all Lake Heigbbied phones. Jeschelnig testified that she



orderal the phon¢hat wago be assigned to Wellington on August 24, 2018 and deliveted
Wellington on September 7, 2018. She stated that according to the spreadsheet, the phone had
not been returned and that Verizon could not track the phone. On xaos®ation, Jeschelnig
statecthat she wafirst contacted about Wellington’s phone on August 19, 2019. After

receiving the inquiry, Jeschelnig contacted Verigoan attempto track Wellington’s phone

and to obtain its recordd/erizon informed Jeschag that itwas not able térack the phone,

and Jeschelnig requested that service to the phone be terminated.

Robert Parrigestified he washe director of patient financial services andbeson in
charge of the floor where Wellington claims to have returned her phtmeeportedhat his
subordinates never reported receiving a returned cell piraseeing Wellington. Parris also
testified that he was the one who ordered the reception desk to be searched, gratt e
the witnesses who testified before him, no other employees staffed theaeckgstk. Similar to
Bongiovanni, Parris indicated he felt disdain for Wellington.

Wellington testified that sheould not recalthe physical appearance oéthersorat the
desk when she returnéércell phone. She could not specifically recall but believed that she
returned her phone in the afternoon. Wellington testified that her husbaridewas/ one who
could corroborate her story, but her husband could not attend the hearing because he was in
Tampa, Florida with their kids. Wellington reiterated the account offered in meoraedum in
opposition to the motion for sanctiofisSCF Doc. 60jand further added that her childitesad
used the Lake Heaklissued phone before she acquired a new phone in February 2019. She
explained that the 904-798-0642 phone number she produced in her rdspdaaiseHealth’s
Interrogatory No. 6 was not the phone number for the new personal phone she acquired in

February 2019. Rather, it was the personal phone sheaskddvhile she was employed by Lake
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Healthanduntil February 2019Wellington also testigd that on October 1 and 2, 2018, she
worked remotely from Florida and that on October 3, 2018, she called in sicleltSie was
permitted to work remotely because other employees had done so, and she was nest inform
that she could not do so.
V. Law and Analysis
A. Alleged Spoliation of Cell Phoneevidence
1. Applicable Law

Courts have the “inherent power to control the judicial procegsdkins v. Woleveb54
F.3d 650, 6546th Cir. 2009) (quotinéilvestri v. Gen. Motors Cor@71 F.3d 583, 59(4th
Cir. 2001)). Among those powers is the ability to impose sanctions for spoliation of evidence
Id. A court may imposeanctions if the moving party establishes: “(1) that the party having
control over the evidence had an obligation to preserve it at the time it was dis{2pykat the
records were destroyed ‘with a culpable state of mind’; and (3) that thieydesevdence was
‘relevant to the party’s claim or defense such that a reasonable trier of fatfinduhat it
would support that claim or defenseBeaven v. U.S. Dep’t of Justjé&@?2 F.3d 540, 55@th
Cir. 2010).

Courts have broad discretion in crafting sanctions; still, “a proper spoliatiomosanct
should serve both fairness and punitive functiotis.{citing Vodusek v. Bayliner Marine Cotp.
71 F.3d 148, 15@4th Cir. 1995)). This means that an appropriate sanction is one that both
“level[s] the evidentiary playing field ¥Yodusek71 F.3d at 156and has been calibrated
according to the degree of faultrown Battery Mfg. Co. v. Club Car, Ind.85 F. Supp. 3d 987,

999 (N.D. Ohio 2016).

3The court notes thated. R. Civ. P. 3tay also form a basis for sanctions. However, Lake Health does not argue
for sanctions under Rule 37, so the court shall not considéesstie.
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Wellington argues that the court should apply a clear and convincing standard to the
evidence submitted at the evidentiary hearig@.F Doc. 73 at 3-4However, Wellington
concedes thdthe burden of proof on a motion for spoliation is unsettletenkins v. Woody,
No. 3:15CV355, 2017 U.S. Dist. LEXIS 9581at *31-32 (E.D. Va. Jan 21, 2017). Defendants
have made no argument concerning the applicsthledard of review. The court’s awesearch
has not resulted in a clear answer about the standard of review to apply. Hoomesieiering
the severe sanctions requested by defendants, the court finds that the cleavaruihg
standard is appropriate. Clear and convincing evidence “produces in [the] nmmdoglief or
conviction as to the matter at issu¢fblmes v. United States Bamikp. 1:07€v-695, 2009 U.S.
Dist. LEXIS 49766 at *n.4 (S.D. Ohio May 28, 2019) (internal citations omitted).

2. Parties’ Contentions

Lake Health argues that sancti@muld be imposed and advocates for the most severe
sanction available: dismissal with prejudice and an award of costs and=fee<Doc. 551 at
15. Alternativdy, Lake Health suggests that the court should grant summary judgmient on
spoliation counterclaingive amandatory adverse inferenjcey instruction, and award costs
and fees.ECFDoc. 551 at 1213. Lake Health insists that Wellington’s failure to prodtecd
messages and her “intentional[] and persistent[] lie[s] about her use and jpo$sEdser Lake
Healthiissued phone lead to the conclusion that Wellington intentionatiyeaded or destroyed
her phone. ECF Do. 55-1 at 9, 12.

Wellington responds that Lake Health has not established the required elEments
sanctions.ECF Doc. 60 at 15Sheargues thashe neither possesses nor destrdljed_ake
Healthrissued phone becauskereturned it to Lake Healthid. at 16. She explains that Lake

Health did not diligently seek return of her phone, and that she believes Lakie sitealy
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misplacedhe phone after she returnedlid. at 3,16. Wellington contends that because she did
not destroy the phone, she cannot possess a culpable state ofdnatdL7. Finally, she asserts
that Lake Health has not shown the missing messages would support its defdribas o the
contrary, the messages support her own clmkeat 17-18.

Lake Health replies that Wellington’s account of how she returned the phdéameed f
and implausible ECF Doc. 61 at 2-3It argueghatWellington’s statementareinconsistent
with statements made by hesunsel, who represented bdiiat Wellington was not in
possession of any messages and that all messages had been tur(iegplyveg that copies of
the messagp could only have been made from a phone one would have posséssat.7.

Lake Healthstates ithas received only a single screenshot of a message between Wellington and
Lamp. Id. at 7. Lake Health further argues that Wieiton has demonstrated a pattern of
spoliationof evidence and that Lake Health’s alleged lack of diligence in seeking rétinen o

phone is not relevant to whether Wellington had control of the phone and an obligation to
preserve evidendecontained Id. at 1012.

Following the evidentiary hearing, Wellington filed a Closing BrieCF Doc. 73 She
points out that her testimony at the hearing was consistent with her affigdee Health did not
try to locate hecell phoneuntil mid-August 2019andit did not search the reception desk until
shortly before the hearing. She contends that defendants did not introduce any evideimge show
that the information on heell phanewas relevant to Lake Health’s claims or defenses. She
argues that Lake Health failed to establish that she destroyedlhghoneby clear and
convincing evidenceShe further argues that the sanctions requested by Lake Health are

inappropriate.
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Lake Health also filed a pekearing brief. ECF Doc. 74 Lake Health argues that
Wellington’s story about returning her cell phone is not credible. Lake Heaktiansewhy
Wellington would have destroyed her cell phone and why she downplays the impofthece o
text messages with Shelly Lamp. Shelly Lamp’s deposition was taken on thekdalealth
filed its posthearing brief.Lake Healthargues that Lamp’s testimony contradicts sae
Wellington’s statementsLake Health contends that the hearing evidence established, at the very
least, that Wellington had attempted to hide substantive text messages that méxketbdrer
caseby showing that shéeletedtwo different‘lol” texts.

3. Analysis

The primary issue raised in the motion for sanctisnghether Wellington destroygd
disposed of or has concealegr workissued cell phone with a culpable state of mind in order to
get rid ofevidence relevant to Lake Health’'s defenses or claibthg determination of that issue
hinges upon the credibility to be assigned to Wellington’s version of events.

After considering the evidence submitted by the pabidsreduring and after the
heaing, the court has grave reservations attbetveracity of Véllington’sversion of what
happened to her Lake-issued cell phone. Lake has captured the relaisbnmit the credibility
of Wellington’s story in doubt: Wellington knew the phone had texdsage communications at
a time when she had initiated her claims against the hospital. After not receinailing
label/envelope to return the phone, she was told to take it to a sedfickyat the hospital. She
did not. Instead, she asserts she took the phone to a medical office building and leftnt with a
unidentified person without obtaining a receipt or even that person’s name. Shesblaitosk

these steps almost on a whim while in the neighborhood. Wellington’s laisseattituice
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toward the phone is in sharp contrast to the steps she took to carefully return her tsssieithl-
computer. In short, the court finds her story to bieelinvable.

A separate issue arises as to whether Wellington’s failure to preserve theooelivpas
done with a clear and convincing intent to destroy or make evidence unavailadilangioh
claims her communications with Ms. Lamp were strictly innocuous. Lake claimesaise,
indicating through the Lamp affidavit, that Wellington and Lamp discussg@tbgmentrelated
matters. Lake asserts that the absence of any contemporaneous Wetlimgpdaint about
harassment by Defendant Brooks would be relevant to the issue of whether thedwatrass
actually occurred. Lake asks the court to infer that Wgtthim knew she had said nothing about
harassment to Lamp and that she knew that if Lake discoveratigbecef such
communications it would be detrimental to her case or helpful to Lake’s defensevétpw
Lake offers no evidence to substantiate the requested inferences. It arguesllthgtd's
testimony about themnocuous conterdf the text messages was false. But that is merely an
argument. An equally tenable construction is that Wellington did not remembemangythi
importancan the text messages, particularly if she and Lamp never discussed Balbedsdt
harassmentLake has not directed the court’s attention to any doectrcumstantial evidence
supportingts contention that Wellington acted maliciouslypon the record before the court,
Lake has not met its burden to establish by clear and convincing evidenééethiagton acted
with the malicious intent necessary to warrant the imposition of sanctions.

It bears mention that any prejudice Lake claimmbave suffered was partly caused by
Lake’s own lack of diligence in seeking or obtaining the return of Wellington’s phorge. It
nearly inconceivable that an organization sophisticated enough to provide cell phones to

employeesand which has a staff member charged with the responsibility to track sucesjevic

11



would have failedto requesthereturn of a cell phone up@an employee’sermination. And,
even if the actual device was not demanded, it is equally inconceivable that theatigraniz
would not have taken steps to discontinue service to the phone. The implausibility of these two
points is greatly heigkhed in the context of a former employee initiating discrimination
proceedings against the employer before the EEOC. Even if the hospitgbbcalebe

inattention to the Wellington cell phoweuld somehow be justified, Laketsore recent failure

to timely respond to the request from Wellington’s attorney to provide a mailing envelope or
label is baffling. Instead of sending the label as requested, Lake simaflycted Wellington to
drop the phone off at aécurityoffice” in the hospital. Essentig] Wellington claims to have
done that, albeit at a desk of her own choosing. And now, Hakéhcomplains that she failed
to follow Lake’s lesghan-careful plan for the return of the phone.

In short, in regard to the cell phone issue, the court fiate Health has not met its

burden of proof to establish a right to the imposition of sanctions. Some of the prejudice Lake
Health has suffered was s#iflicted. Indeed, the court finds both Wellington and Lake Health
to be equally responsible for thalure to preserve evidence that each was in a position to
control and protect. Even so, the claimed prejudice is not fatal to Lake Healtmseleférst,
Lake Health has Lamp’s testimony indicating Wellington did not complain abcagdment by
Brooks around the time she commented about her job. Second, Lake still can request that eithe
Wellington or Lamp provide lawful consent — as the originator or intended recgbitre text
messages to authorize Verizon Wireless to produce the contetiteofext messages under the
authority of 18 U.S.C. § 2702(b)(3).

This situation is reminiscent of the scene in Romeo and Juliet when Mercutio adyeng

result of the feud between the Capulet and the Montague houses, raged: “A plagus/éuboth
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houses.” But here, it is not a fictional character who has suffered. In$teg@rties have
suffered a plagubecause they have been consistently unwilling or unable to coopegatitirig
their discovery completed efficiently. Counsel have acted in a spirit of aiccuaat suspicion
rather than cooperation and professionalism. The parties have been required to espeind te
thousands of dollars in search of evidence that each easily could have preserved. tiat,only
the court has been required to utilize precious resotmaesolve a dispute that the parties
should have been able to handle on their ownd-can still resolve with the execution of a
suitable consent form.

Because Lake Health has failedestablish the necessary elements for sanctions related
to thealleged spoliation of evidence, the comuistDENY the motion for sanctions based on the
alleged spoliation of the cell phone eviden&&F Doc. 55

B. Wellington’s Deposition Testimony

Lake Health also argues that Wellingshould be sanctioned because she gave false
deposition testimony concernitgrwhereabouts in October 2018o0urts nay exercise their
inherent authority to manage litigation to dismiss cases for other litigation albigbesss
providing false deposition testimongee Ndoye v. Major Performance L. 1:15ev-380,
2017 WL 822110, at *10 (S.D. Ohio Mar. 1, 2017) (idemtify instances where courts issued
sanctions for providing false deposition testimony among other abuses). Lakeuges the
court to apply that authority here, arguing that Wellington lied about being honfeosick
October 13, 2018, in her depositior=CF Doc. 55-1 at ZFECF Doc. 5512. Lake Health
asserts that Wellington made the same false statement in hed seaended complaint.ake
Healthargues that this false allegation was prejudicial because, had the truth beenlai@vn

Health could have argued that it would have fired Wellington, even absent i@tadiabther
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discriminatory conductECF Doc. 55-1 at 13-14Wellington responds that she never lied about
her whereabouts but truthfully repedithat she worked remotelf{=CF Doc. 60 at 18

Wellington’s deposition testimony is not sanctionallleée court initiallynotesthat Lake
Health isincorrectin asserting that Wellington’s second amended complaint altegeshe was
home sick from October 1-3, 2018. Rather, her complaint states that “[o]n October 1 and 2,
2018, plaintiff worked remotely because she was recovering from strep thraht[oin
October 3, 2018, Plaintiff did not work due to her illnesSCF Doc. 34 at 1 36-37
Wellingtoris second amended complairttessnot allege that she was home.

Neither had.ake Health convinced the court that Wellington acted as maliciously and
deliberately as it suggests in its motidn.response to a question at her deposition, Wellington
affirmedthat she wasat home sick,not just that she was working remotely as aleged in
her complaint.ECF Doc. 55-12 at.2And the fact thatVellingtonwasin Florida at the time
may call into questiorwhether she was really sickECF Doc. 55-11 at.2However, her
depositionstatement w@snot in response to direct questions about her whereabouts from October
1-3, 2018. Rather, hstatementsvere offeredduring an exchange about an email Wellington
wroteregarding an interview.ECF Doc.55-11 Wellington mentioned that she was sick while
she was describing a call she made, and the deposing attorney followled lipvas only at
the prompting of deposing counsel’s leading question that Wellirsgtioln “Yeah” when asked
whethershe vas “athome” sick. Id. (“Q: Oh, you were at home sick? A: Yeah.”). The court
cannot conclude that Wellington’s mere presence in Florida is proof she wasknobsihat

her single-word response to a leading question is sanctionablésttisgony.

4 Because Lake Health only excerpted three pages from the transcript, the couatwaneodf the full context of the
exchange. Nonetheless, it is clear that Wellington’s absence from ite aifiOctober-B, 2018, was not the focus
of the exclange.
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Even if the court could finthat Wellington’s deposition testimony wsanctionable, it
would not be proper for the court to isghe sanctions requested by Lake Heahhthe time
Lake Health fired Wellington, it was not aware she wadanidia from October B, 2018. Lake
Health only learned of her whereabouts in August 2019, when it acquired Wellington’s phone
records from Verizon Wireles€£CF Doc. 55t at 56. This afterthe-fact acquisition of
informationand Wellington's earlier testimony about it had zero bearing upon Lakehldealt
reasons for terminating Wellington’s employment in October 20¥8llington’s testimony did
not prejudice Lake Health arkde santions it requested were disproportionate to the alleged
false statement. No sanctioms this issue are justified
V. Conclusion

It is not uncommon for parties to suspect dishonesty from their opponents during
discovery. And, when available evidence is not properly produced in the discovery process,
parties commonly request that the court preclude the use of previously-undisclosadeatide
trial or the other consequences listedrau. R. Civ. P. 37 Here, during the discovery phase of
litigation, Lake Health requests that the court conclusively find that Wellingtstied— not
once— but on several occasions. Based on that finding, Lake Heglilests a dismissal of
Wellington’s case and/or summary judgment on its counterclaim. The evideasxaatcsupport
such a blanket finding or the disproportionate sanctions requested by Lake Hedltbr, Re
guestionable statements made by Wellingtoher deposition and in response to Lake Health’'s
inquiries regarding hearell phoneare the type of statements thaaybe admissible at trial as
relevant to her credibility.

Because Lake Health has failiedestablish the necessary elements for sanctions related

to the alleged spoliation of evidence andibegedly falsedeposition statements, the court
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DENIES the motiosfor sanctiondiled by Lake Health and Defendant BrooksCF Doc. 55,
ECF Doc. 63 The attorneys are encouraged to cooperate with one another to complete
discovery in this case.

IT 1S SO ORDERED.

Dated:October 4, 2019 % %A
Thomas M.

United States Magistrate Judge
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