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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

SECRETARY OF U.S. DEPARTMENT CASE NO. 1:19CV-00968
OF LABOR,

Plaintiff, JUDGE PAMELA A. BARKER
_VS_
ROBERT KAVALEC, et al. MEMORANDUM OF OPINION AND
ORDER
Defendans.

This matter comes before the Coupbnseveral motions of the partieBirst, s March 23,

2020, Defendant Victor Collova (“Collova’¥iled an Emergency Motion for Order Regarding

Payment of Attorneys’ Fees (“Motion for Attorneys’ Fees”). (Doc. No. B&llendanfFleet Owners

Insurance Fund (the “Fundfiled a response in partial support of Collova’s Motion for Attorneys’

$. Department of Labor v. Kavalec et al Dog. 92

Fees on April 1, 2020. (Doc. No. 6&)Jaintiff Eugene Scalia, Secretary of Labor (the “Secretary”),

United States Department of Labéled a brief in opposition to Collova’s Motion for Attorneys’

Fees omApril 6, 2020, as well as a Notice of Supplemental Authority on April 7, 2020, to which

Collova replied on April 13, 2020. (Doc. Nos. 70, 72, 73.)

Second, on April 16, 2020, the Secretary filed a Motion for Preliminary Injunctionrirgoi
the Plan From Paying or Advancing Legal Fees to Any of the FiduciagnDaits (“Motion for
Preliminary Injunction”). (Doc. No. 74.) The Fund and Collova filed briefs in oppositioneto
Secretary’s Motion for Preliminary Injunction on April 27, 2020 and April 30, 2020, regeklscto

which the Secretary replied on May 7, 2020. (Doc. Nos. 75, 76, 81.)

—
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Finally, on May 13, 2020, the Secretary filed a Motion to Strike Defendant Fund’'s

Memorandum in Opposition to DOL Motion for Preliminary Injunction (“Motion to StijkgDoc.

No. 82.) The Fund filed a brief in opposition to the Secretary’s Motion to Strike on June 3, 200, tc

which the Secretary replied on June 9, 2020. (Doc. Nos. 88, 89.)

For the following reason§;ollova’s Motion for Attorneys’ Fees (Doc. No. 67) is DENIED
the Secretary’s Motion for Preliminary Injunctiond® No. 74) is GRANTED, and the Secretary’
Motion to Strike (Doc. No. 82) is GRANTED.

I.  Background

On April 30, 2019, the Secretary filed a Complaint agaibstendantsRobert Kavalec
(“Kavalec”), Charles Alferio(“Alferio”) , Collova the Board of Trusteesf the Fleet Owners
Insurance Fund (the “Board”), and thand(collectively, “Defendants”)n this Court, setting forth
claims for violations of the Empl@gRetirement Income Security Act of 1974 (“ERISA”), 29 U.S.(
§ 1001et seq (Doc. No. 1.) The Secretary alleges that Kavalec, Alferio, Collova, andBtieerd
(collectively, the “Fiduciary Defendasi}, as fiduciaries of the Furfdviolated several provisions of
ERISA by, among other things, authorizing the payment of their own compensation andlpe
expenses by the Fund, allowing an ineligible person to participate in the Rdrajrainistering the
Fund in violation of the Health Insurance Portability and Accountability ActRAA”) and the
Patient Protection amfffordable Care Act (“ACA”). (d. at 1 2296.) The Secretary seeks a variet

of remedies pursuant to ERISA 88 502(a)(2) and (5), 29 U.S.C. 88 1132(a)(2) and (5), such

1 The Secretary does not allege any violations bytirdor seek any relief from tHeund Rather, the Secretary named
the Fundas a defendant pursuant to Fed. R. Civ. P. 19(a) to assure completarebefgrantedDoc. No. 17 at 2 n.2.)
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order permanently enjoining Defendants from serving as fiduciarlER i®A-covered plans and the
restoration to the Fund of all losses caused by Defendants’ breaches ofidiuay.P@s. 22-23.)
With respect to the Secretary’s allegations of-dekHling in Counts 1 through 3 of the
Complaint, the Secretary has submitted evidence that Kavalec, Alferio, doda®&alch determined
and/or approved their own compensation while serving as trustees of the Fund. Syeéitoal
January 1, 2012 to December 31, 2018, the FundKaidlec more thaf1.2 million in the form of
wages Fundhealth benefits, cashemlit vacation, and SEP IRA contributionoc. No. 40-1at
6.) These payments were made by checks drawn drauhes account, and over 9iercenif these
checks were signed by Kavalec himsdld. atf 7) Kavalechas alsadmitted that trustees of thq
Fund determined their own salaries, and that he awarded himself a raise in @@fdhe(Doc. No.
40-2 at 2627.) From November 1, 2014 to October 31, 2018, Fuadalsopaid Alferio more than
$270,000 in the form of wageFundhealth benefits, bonuses, and SEP IRA contributioBsc.(
No.40-1atf 9) These payments weagainmade by checks drawn on thends account, and over

45 percentof these checks were signed by Alferio himsélfl. at { 10) Further, from January 1,

2012 to October 31, 2014, teaund paid Collova approximately $48,000 in the form of wages

bonuses, and SEP IRA contributior(¢d. at 12) These payments wesemilarly made by checks
drawn on thd=unds account, and over Q¥ercentof these checks were signed by Collova himseg

(Id. at7 13.)

On November 1, 2019, the Court stayed #ctionuntil March 1, 2020. (Doc. No. 50.) One

purpose of the stay wds give Defendants time to resolve issues relatedsiarance covageof
their litigation expenses.Id. at 7.) No resolution was reached, however, and, on February 19, 2

the Fiduciary Defendants filed a Motion for Leave to File a FRiadty Complaint against Hudsor

A4

If.

020,




Case: 1:19-cv-00968-PAB Doc #: 92 Filed: 07/14/20 4 of 24. PagelD #: 1435

Insurance Companf/Hudson”). (Doc. No. 61.) On May 4, 2020, the Court grantezFiduciary
Defendants’ Motion, and thédited their ThirdParty Complaint against Hudson the next day. (Dac.
Nos. 79, 80.)
About a monthafter the filing ofthe FiduciaryDefendantsMotion for Leave to File a Third
Paty Complaint, Collova individually also filea Motion for Attorneys’ Fees. (Doc. No. 67.
Therein, Collova seeks an order directing the Fund to pay for the costs of Colloeaiseitethis,
and another related, matteftd. at 1.) In support of his request, Collova relies on certain provisipns
of the Trust Agreement that governs the Fu(@oc. No. 405.) In particularArticle VIII, Section
5 of the Trust Agreement provides:
The reasonable costs and reasonable expenses of amy, a&cit or proceeding
brought by or against the Trustees or any of them, including reasonable attoragys fee
shall be paid from the Fund to the extent permitted by applicable law, exceptiorrel
to matters as to which it shall be adjudged in such action, suit or proceeding that such
Trustee or Trustees were guilty of willful misconduct or were grassfjfigent in the
performance of his or their duties hereunder.
(Id. at 18.) Article VI, Section 5 also provides:
Any or all Trustees shall be reimbursed for all reasonable and necessary expenses
incurred in the performance of their duties, including among other things, expenses
that they may incur in defending or prosecuting any action or actions broygit b
agairst them as Trustees or by virtue of their serving as Trustees, subjectehawe
the limitationshereinafter expressed. As used in the preceding sentence, the term
“expenses” includes, but is not limited to, reasonable attorneys fees.
(Id. at 15.) The Fundnhasfiled a brief in partial support of Collova’s request for the Fupdgment
of his attorneys’ feesand the Secretahasfiled a brief opposing Collova’s request for a variety of
reasons.(Doc. Nos. 68, 70.)

In addition to opposing Collovai®equestfor the Fund’s payment of his attorneys’ fees

April 16, 2020the Secretary filed hiswnMotion for Preliminary Injunction to enjoin the Fund fronm
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paying for the defense of any of the Fiduciary Defendants. (Doc. No.O4d May 13, 2020 he
Secretary also file@g Motion to Strike, seeking to strike the Fund’s opposition to his Motion
Preliminary Injunction because it containmglevant personal attacks on the Secretary’s investiga;
(Doc. No. 82.) Collova’s Motion for Attorneys’ Feand the Secretary’s Motions for Preliminar
Injunction and to Strike have all been fully briefed and are ripe for consideration.
II.  Collova’s Motion for Attorneys’ Fees

In his Motion for Attorneys’ Fee;ollova asserts that tAgust Agreementequires thé-und
to pay for his defenseostsand that this payment is permissible under ERISA, but that the Fund
thus far refusetb make any paymenbecausef the Secretary’s threabfadditional litigationwere
the Fund to do so (Doc. No. 67) As a result, Collovaequestshat the Court issue an orde
permitting the Fund tadvance the costd Collova’s attorneys’ fees(ld. at 14.¥ In opposition, e
Secretary asserthat Collova has provided no basis for the relief requested in his Motion
Attorneys’ Fees, and that the only possible procedural basis for the requestea @lediminary
injunction, is inappropriate because there is no relationship between the relief smughy &laims
Collova has plead. (Doc. No. 70 at3) In response, Collovadmits that he is not seeking i
preliminary injunction. (Doc. No. 73 at 2.) Instead, Collova asserts the Court mayhgreeguested
relief under its inherent authorityld. at 2-8.) The Court will deny Collova’s Motion for Attaeys’
Fees, as the Court concludes that it has no authority to grant the requested rdliesein

circumstances.

2The Funchas indicated that it generally supports Collova’s theory as to its obligafiay for his reasonable attorneys
fees, but has requested that the Court hold off on any ruling regarding sraeyst fees until the litigation against
Hudson is resolvednd all provider claims have been adjusted. (Doc. Nat @3.)
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The Supreme Court has recognized that “[flederal courts possess certaienirgmrers,’
not conferred by rule or statute, ‘to manage tlewn affairs so as to achieve the orderly ar
expeditious disposition of cases.Goodyear Tire & Rubber Co. v. Haegdi37 S. Ct. 1178, 1186
(2017) (quoting-ink v. Wabash R. Co370 U.S. 626, 630-631 (1962)for exampledistrict courts
have the inherent power to sanction parties for misconduct and to rule on niotionse. Seed.;
Luce v. United Stated69 U.S. 38, 41 n.4 (1984). Although the Supreme Court has never preg
delineated the outer boundaries lnége powers, it has recognized certain limisetz v. Bouldin
136 S. Ct. 1885, 1891 (2016). Specifically, (1) “the exercise of an inherent power must
‘reasonable response to the problems and needs’ confronting the court’s fair adticnisif
justice,” and (2) “the exercise of an inherent power cannot be contrary to pm@gexgrant of or
limitation on the district court’s power contained in a rule or statute.at 1892 (citations omitted).

Applying these principles, Collova argues thathis situationit is appropriate for the Court
to exercise its inherent power tole on Collova’s Motion for Attorneys’ Fees, whether that be
issuing an order requiring the Fund to pay Collova’s attorneys’ fees, declaring thefstia¢ law as
applied to the issue of the Fund’'s payment of d&tterneys’ fees, ordigerg the Secretarto cease
threatening frther litigation, or provithg some other type atlief to permit theFund’'spayment of
his attorneys’ fees (Doc. No. 73 at-8.) However, Collga does not cite a single case in which
court exercised its inherent authority to intervene in a dispute over a party’toritpe payment of
its attorneys’ fees, and the Court is unpersuaded that it is appropriate for it to de.sGriterally,
Collova recognizes that hedthe option to filea separatsuit or acroslaim directly against the
Fund for the payment dhe attorneys’ fees to which he claims he is entitléd. af 5.) The Court

sees no reason to exercise its inherent powers when therajgpeopriatgprocedural avenuthat
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was not followed that would have directly presented the iséweordingly, Collova’s Motion for
Attorneys’ Fees is denied.
[l The Secretary’s Motion for Preliminary Injunction

In the Secretary’s Motion for Preliminary Injunction, he seeks an @mjerningthe Fund
from payingfor or advancing the defense costs of any of the Fiduciary Defendants. N@a@!.)
The Secretary asserts that while the Fund has refused to pay Fdulceary Defendantsieferse
costs to date, the Fund has indicated that it believes it is obligated to do so afngeyaurse at
any time, which would cause irreparable harm to the Fund’s particibaotgh further depletion of

the Fund’'s assets.Id( at 1.) In response, dllova asserts that a preliminary injunctionnist

warrantedoecaus€l) there is not a sufficient connection between the preliminary injunction and

claims in the Secretary’'s Complaint, and (2) the Secretary cannot establigif #rgy factors
necessy to support the issuance afpreliminary injunction. (Doc. No. 76.) The Fund has al
opposed the Secretary’s request and appears to argue that the Secretary camsbtadent has a
sufficient likelihood of success on the merits of its claimsoc{INo. 75.) Upon review, the Cour
finds that a preliminary injunction is appropriate and will grant the Secretaotisivfor Preliminary
Injunction.
a. Standard of Review

“In general, courts must examine four factors in deciding whether tda grpreliminary
injunction: (1) whether the movant has demonstrated a substantial likelihood of sucbesserits,
(2) whether the movant will suffer irreparable injury absent injunction, (3)h&het preliminary
injunction would cause substantial harm to others, and (4) whether the public intklestserved

by an injunction.” Flight Options, LLC v. Int'| Bhd. of Teamsters, Local 11883 F.3d 529, 5390

the
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(6th Cir. 2017).“These factors are not prerequisites, but are factors that are to be balannst &
each other.”Overstreet v. LexingteRayette Urban Cty. Gov't305 F.3d 566, 573 (6th Cir. 2002)
However, “a finding that there is simply no likelihood of successhennterits is usually fatal.”
Gonzales v. Nat'l Bd. of Med. Exam'r825 F.3d 620, 625 (6th Cir. 2000)n addition, “[a]
preliminary injunction is an extraordinary remedy which should be granted ahé/nfiovant carries
his or her burden of proving théne circumstances clearly demand i©verstreet305 F.3d at 573.
“The party seeking the injunction must establish its case by clear anahciogvevidence.”Draudt
v. Wooster City Sch. Dist. Bd. of EQu#46 F. Supp. 2d 820, 825 (N.D. Ohio 2003).
b. Analysis
i. Relationship to Complaint

Before reaching an assessment of the four faaderstified above, Collova first argues tha
the Secretary’s request is improper because the relief requested as partafrthiegoy injunction
is notsufficiently related to the claims in the Secretary’s Complaint, none ichvaine based on the
Fund’s unlawfulpayment of attorneys’ fees. (Doc. No. 76 &.B In responsdhe Secretary asserts
that the requisite relationship exists becaugeohibiton on the Fund’s payment of attorneys’ feg
could be ordered as part of a final orgeoviding equitable reliefand the preliminary injunction

would preserve the Court’s ability to order a meaningful, enforceable remedpdadfiduciary

Defendants’ ER3A violationsby preventing the further depletion of the Fund’s assets. (Doc. No|.

at 24.) The Court agrees with the Secretary that a sufficient relationship exsupport the issuanc
of a preliminary injunction.
Generally, the Supreme Court haslicated that “[a] preliminary injunction is alwayy

appropriate to grant intermediate relief of the same character as that whitie meanted finally.”

gali
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De Beers Consol. Mines, Ltd. v. United Sta826 U.S. 212, 220 (1945). In other words, “[a] par
moving for a preliminary injunction must necessarily establish a relationshigdretiie injury
claimed in the party’s motion and the conduct asserted in the compl@wizin v. Carusp605 F.3d
282, 300 (6th Cir. 2010) (quotirigevose v. Herringto2 F.3d 470, 471 (8th Cir. 1994)). “This i
because ‘[tlhe purpose of interim equitable relief is to protect the movant, duripgritiency of the
action, from being harmed or further harmed in the manner in which the movant coh&nadag
or will be harmed through the illegality alleged in the complaintd’’(quotingOmega World Travel,
Inc. v. Trans World Airlingsl11 F.3d 14, 16 (4th Cir. 1997)).

In Johnson v. Couturieb72 F.3d 1067 (9thi€€ 2009),the Ninth Circuit addressed this issu
in the context of a case involving very similar circumstances to ghesenthere. InJohnson
participants inan employee stock ownership plan (“ESGRWhich is a type of ERISA plan
designed to investrimarily in the stock of the employer who createditrought suit against severa
defendants fothe allegedbreach of their fiduciary duties under ERISA. 572 FaBd 072, 1076.
The defendantshen sought to enforcendemnification agreemestthey had mtered intowith

TEOHC, which was owned by the ESQPat requiredlEOHC to advance the defendants’ defen

costs. Id. at 1075. The district court entered a preliminary injunctiprohibiting TEOHC from

advancinghosedefense costsvhich the Ninth Circuit upheldid. at 1075, 1086. In doing so, the

Ninth Circuit rejected the defendants’ argument that the preliminary ingunets improper because
it was not of the same character as the judgment that may finally issu@imgaso

[T]he district courthas jurisdiction under ERISA to impose a constructive trust over
any assets in Defendants’ possession it concludes rightfully belong to @ EX
U.S.C. 8§ 1109(a)see also Amalgamated Clothing & Textile Workers Union,-AFL
CIO v. Murdock861 F.2d 1406, 1412 & n. 10 (9th Cir.1988). Furthermore, if TEOHC
is allowed to advance funds to Couturier, Plaintiffs will undoubtedly seek their
recovery also as part of the final judgment. As this is not a case where thenaslimi
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injunction “deals with a mattdying wholly outside the issues in the suiD& Beers
325 U.S. at 220, 65 S.Ct. 1130, Defendants’ argument fails.

Id. at 1084.

Similarly, in this casethe Secretary seeks the restitutioralbiof the Fund’s losses resulting

A4

from the Fiduciary Defendants’ fiduciary breachesder ERISAand other appropriate equitablé

relief pursuant to ERISA § 409, 29 U.S.C. § 11@@e29 U.S.C. § 1109 (providing that fiduciarie{

\°&4

“shall be personally liable to rka good to such plan any losses to the plan resulting from each such
breach . . . and shall be subject to such other equitable or remedial relief as theayodgem
appropriate”).As a result, the Court may prohibit the Fund from payingHferiduciay Defendants’
attorneys’ fees in connection with violations of their fiduciary duties as partioél order granting
equitable relief. Bcause this relief could be awarded as a final remedy pursuant to thesCourt’
equitable power, it can likewise bedered through a preliminary injunctionMoreover, as in
Johnson the Secretary has made clear that if the Fund is allowed to advance defens¢heosts,
Secretary will seek their recovery as part of the final judgment as Vibkrefore, the requisite
relationship exists between the Secretary’s MofionPreliminary Injunctionand his underlying
claims As a result, the Court will move on to an assessment of the faotats generally consider|
in deciding whether to issue a preliminary injunction.
ii. Likelihood of Success on the Merits

First, the Court considers whethte Secretaryhas demonstrated ‘a strong likelihood of
success on the merits.'Certified Restoration Dry Cleaning Network, L.L.C. v. Tenke C&pl
F.3d 535, 83 (6th Cir. 2007) (quahg Tumblebus Inc. v. CranmeB99 F.3d 754, 760 (6th Cir.
2005)). “In order to establish a likelihood of success on the merits of a claim, a plenostfshow

more than a mere possibility of succesSiX Clinics Holding Corp., Il v. Cafcongystems, Inc119

10
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F.3d 393, 402 (6th Cir. 1997)Nonetheless, “it is ordinarily sufficient if the plaintiff has raise
guestions going to the merits so serious, substantial, difficult, and doubtful as tohewke fair
ground for litigation and thus for more deliberate investigatidd.”

The Secretargsserts that he has a strong likelihood of success of provingpeéhiduciary
Defendants violated ERISA’s salealing prohibitionsdy determining and/or approving their owr
compensatioms allegedni Couns 1 through 3 of the Complaint. (Doc. No. 74 é2.3 As a result
the Secretary argues he also hagrang likelihood of success bis claim for appropriate equitablg
relief barringthe Fundfrom paying the Fiduciary Defendants’ defense cdstsause dinding of
ERISA violations would result in a prohibition on utilizirund assets to defend the Fiduciar
Defendants in this litigatian(ld. at 3, 912.) In contrast, both the Fund and Collova assert that
Secretarjhas not shown that he Mprevail on his selfdealing claims. (Doc. No. 7 45; Doc. No.
76 at 56.) Collova also contends that ERISA does not prohibit the Fund from paying fol
Fiduciary Defendants’ legal expenses, regardless of whether the Secastahotvn a likelihod of
succeeding on the merits bfs seltdealing claims. If. at 68.) The Court concludes thdte
Secretary has a strong likelihood of success on both his underlyirdgaéiig claims andis claim
for appropriate equitable relief, inclmgy an ijunction against thd-und paying the Fiduciary
Defendants’ defense costs.

With respect to the Secretary’s sdffaling claimsERISA § 406(b),29 U.S.C. § 1106(b)
provides that @lanfiduciary shall not “(1) deal with the assets of the plan in his iowanest or for
his own account,” or “(2) in his individual or in any other capacity act in any trémsacvolving
the plan on behalf of a party (or represent a party) whose interests are anltiees@terests of the

plan or the interests of its p&ipants or beneficiaries.29 U.S.C. 88 1106)(1)(2). According to
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the Sixth Circuit, this provision “contains aabsolute bar against self dealirfigHi-Lex Controls,
Inc. v. Blue Cross Blue Shield of Michigafbl F.3d 740, 7506th Cir.2014) (quoting Brock v.
Hendershott 840 F.2d 339, 341 (6th Cir. 1988)Fiduciaries “must either avoid the transactions
described in Section 406(b) or cease serving in their capacity as fiduawari@stter how sincerely
they may believe that such transactiovib benefit the plan.” Sec’y of Dep’t of Labor v. United
Transp. Union (*UTU”), No. 1:17 CV 923, 2020 WL 1611789, & ¢(N.D. Ohio Mar. 30, 2020)
(quotingLowen v. Tower Asset Mgm29 F.2d 1209, 1213 (2d Cir. 1987)).

To illustrate in a recent casedm thisDistrict, ERISAplan trustees authorized a plan to pay
administrative servicees to a union of which the trustees were also offidersat *1-2. The court
found that the trustees’ actions were a “classic example ofisaling” and violatedERISA §
406(b)(1)becausg‘as officers of the Union, Defendants had an interest in receiving payments from
the Plan.”1d. at *8; see also Barboza v. California Ass’n of Prof’l Firefightef89 F.3d 1257, 1270
(9th Cir.2015)(“CAISI is a fiduciary that paid its own fees from Plan assets, and thusezhgag
prohibited transaction under 29 U.S.C. § 1106(b)(1).”).

In this case, the Secretary has submittettlence that Kavalec, Alferio, and Collova
determined and/or approved their own compensation from the Fund while theyaetuestees for
the Fund, including signing their own checks drawn on the Fund’s acc@od. No.40-1 at{{ 6-

13; Doc. No. 402 at 2627.) Defendants do not dispute this evidendeus,the Secretary has

=

established a strong likelihood of success of prothagthe Fiduciary Defendants engaged in-sel
dealing by transferring plan assets directly to themsglaes, thereforethat the Fiduciary

Defendants engaged in prohibited transactions under ERISA § 406(b).
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The Fund and Collova offer several arguments as to why the Fiduciary Defend#otss a
did not, in fact, amount to a breach of their fiduciary duties, but none are persuasive. ofogs G
argues thahe only accepted the compensatibat was already in place when he assumed his r¢
andthe Secretary has failed to cite any cases that support the proposition tiséee lireachdss
or her fiduciary duties bygnerelyacquiescing to a salary at a rate already established beforekhe
office. (Doc. No. 76 at%.) However, the Fiduciary Defendants, including Collova, did more t
just passively accept their compensatidRather they actively authorized such compensation |
signing, on behalf of thEund checks payable tihemselves (SeeDoc. No. 401 at{{7, 10, 13.)
Nor issgning a check drawn ahe Funds accounto direct fundsapurelyministerial actas Collova
claims. (Doc. No. 73 at 11.Jo the contraryit is atypical fiduciary function See Briscoe v. Rg,
444 F.3d 478, 4946th Cir.2006) (holdingthat aparty that “had the power to write checks on th
plan account . . . and exercised that power” was a fiduciary because it exercisedosentplan
assets). Moreover, even if Collova’s violation resulted solely from his inaction or pasg
acquiescence, fiduciariemder EIRSAare generallynot at liberty to do nothing,and a fiduciary’'s
“actions and inactions could expose him to liability if they resulted in an ERI&AtaN.” UTU,
2020 WL 1611789, at *16.

Second, both Collova artie Fund appear to assehatno violation occurred because th
compensation provided to the Fiduciary Defendants was reasonable. (Doc. No. 73 at 11; D¢
75 at 45.) ERISAS 408, 29 U.S.C. 8§ 1108loes provide amxemption from the prohibitions
contained in ERISA 8 40@r “contracting or making reasonable arrangements with a party in intg
for . .. services necessary for the . . . operation of the plan, if no more than reasonabhsaiionpg

is paid therefor” and for iduciary “receivinganyreasonable compensation for services rendere(
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. in the performance of his duties with the pla9 U.S.C. 88 1108(b)(2jc)(2). But “the Sixth
Circuit has held that the ‘reasonable compensation’ provisions in ERISA 88 40&(idj(%))(2) do
not apply to the prohibitions described in § 406(H)TU, 2020 WL 1611789, at9*(citing Hi-Lex
Controls 751 F.3d at 750). As such, Collova’'s and the Fund’s argunmettiis regard lack merit.
Finally, the Fundalleges that various departments of the federal government approved
structure of the Fund, which it contends should be an absolute defense to lialiitlyghlthe Fund
cites no legal support for this proposition. (Doc. No. 75 at 4.) The Secretary points out thiat t
a mechanism by which the Secretary can autbdiduciary conduct that would otherwise violat
ERISA § 406(b) through the grant of an exempponsuant to ERISA § 4) (Doc. No. 81 at 5.)
However, there is no evidence that the Fiduciary Defendants sithght or received an exemption
and therdore, theg/ have not provided argupport for a defense based on the government’s con

to their actions

the

nere

e

sent

Accordingly, the Secretatyas established a strong likelihood of success on its claims that the

Fiduciary Defendants violated ERISA by engaging in prohibited selfrdgmnsactionsThe next
issuethe Court must decide whether this showinghould preclude the Fiduciary Defendants fro
receiving funds from the Fund to pay for their defense costs.

Under ERISA § 41(), 29 U.S.C. 8§ 111(@), “any provision in an agreement or instrume
which purports to relieve a fiduciary from responsibility or liability foy aesponsibility, obligation,
or duty under this part shall be void as against public policy.” 29 U.S.C. g)1However ERISA
§ 410(b), 29 U.S.C. 8§ 1110(lpermitsa plan, fiduciary, or employer to purchase insurance to co

liability resulting from the acts of a fiduciarg9 U.S.C. 8 1110{b
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The Department of Labor has interpreted ERISA § 410@)permit indemnification
ageements which do not relieve a fiduciary of responsibility or liability.” 29.R. § 2509.754.
In other words, an indemnification provision is valid if it “leave[s] the fiducfally responsible and
liable, but merely pernig] another party to satiy any liability incurred by the fiduciary in the sam
manner as insurance.ld. Importantly, however, “[tlhis DOL exemption does not . . . extend
indemnification of a fiduciary by the ERISA plan itselfJohnson 572 F.3dat 1080; 29 C.F.R. §
2509.75-4"“The Department of Labor interprets section 410(a) as rendering void angenrant
for indemnification of a fiduciary of an employee benefit plan by the plan.”)s i$tiecause “[s]uch
an arrangement would have the same result as an exculdatsg,an that it would, in effect, relieve
the fiduciary of responsibility and liability to the plan by abrogating the'gldght to recovery from
the fiduciary for breaches of fiduciary obligations.” 29 C.F.R. § 2509.75-4.

Based orhisreasoningcouts have held that ERIS&410(a)prohibits gplan’s advancement
or payment of a fiduciary’s defense cogiarticularly when a breach of fiduciary duties has be|
established or proven likely. For exampleSec’y U.S. Dep’t of Labor v. Koreskbe Thid Circuit
stated:

[1]n this case, Koresko was seeking advancement costs from the plans tiesmset

another party. This would effectively “abrogate[e] the plan’s right tovery from

the fiduciary for breaches of fiduciary obligation$d. Although Koresko could have

relied on liability insurance or indemnification through another party, he could not

rely on plan assets to front his legal costs. We agree with the D@tist order
denying Koresko from relying on plan assets to cover his litigation costs as a prope

interpretation of 29 U.S.C. § 1110 and 29 C.F.R. § 2509.75-4.

646 F.App'x 230, 24445 (3d Cir.2016) see alsdRamsey V. & Emp Benefit Services, IncNo.
4:07-CV-00790 JMM 2010 WL 79835, at *5 (E.D. Ark. Jan. 7, 2010) (“Further, the Agreemse

provide for the recovery of attorney[’]s fees and costs from the Plan, an arrantigems&dered void
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by the Department of Labor and invalid under Section 410€igh v. Engle619 F. Supp. 154, 159

(N.D. lll. 1985)(“[lJndemnification for legal fees when a breach of trust has been established, though

perhaps provided for by the trust agreement, is not allowed under ERISA.”).

Similarly, in Johnsonparticipants in aiSOPbrought suit against sens defendants fahe

allegedbreach of their fiduciary duties under ERISA. 572 F.3d at 1072, 1076. The defendants thel

sought to enforce indemnification agreements they had entered into with TEOHE welsiowned
by the ESOPthat requiredEOHC to adance the defendants’ defense cosidsat 1075. While not

technically seeking indemnification by an ERISA plan, the Ninth Circuit foundgimaiar to direct

indemnification by a plarfany proceeds taken from TEOHC’s remaining funds to pay Defesidanht

defense costs will, dollar for dollar, reduce the funds available for distribiat ESOP participants.”
Id. at 1080. As a result, the Ninth Circuit affirmed the district court’s order enjoining TEGidm
advancingthe defendants’ defense costiging that ‘{b]ecause Plaintiffs are likely to succeed i
proving that Defendants breached their ERISA duties, they are also likelyceesl in proving that
Defendants are not entitled to indemnification, nor to advancement of defense castse lsection
410(a) of ERISA renders the governing agreements vad.at 1079.

Likewise, here, the Fiduciary Defendants assert that the Fund itself isece¢miadvance
their defense costs pursuant to the relevant Trust Agreement, wnibdh directly reduce the amount
of funds available téhe Funds participants. While the Secretary’s position, and the case law,
somewhat unclear as to whether a plan’s advancement or paynaidwfiary’s defense costs is
barred in all circumstares or only those where the fidugia breach is proven or shown to be likely
the Court need not decide that issue herhat is because, as described abdive,Secretary has

shown that he is likely to succeed on his-gelaling claims against the kiciary DefendantsAs a
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result he isalsolikely to succeed in proving thalhe Fiduciary Defendants are not entittedthe
paymentof their defense costpursuant toERISA § 410(a). See id. Therefore, the Secretary’'s
likelihood of success on the misriof his claimsfavorsthe issuance of a preliminary injunction
enjoining the Fund from advancing the Fiduciary Defendants’ defense costs.

The Court also finds Collova’s arguments to the contrary unavailing. First, Cplbonvis
out thatERISA 8§ 410(a) only prohibits agreements thgiufporf] to relieve a fiduciary from
responsibility or liability for any responsibility, obligation, or duty uideRISA. 29 U.S.C. §
111Qa); see also Pfahler v. NdtLatex Products C9517 F.3d 816, 8387 (6thCir. 2007)(“This
provision, however, merely ‘prohibits agreements that diminish the statutoryatidoligy of a

fiduciary.”™) (citation omitted). Collova argues that the payment of the Fiduddafendants’

attorneys’ feess not prohibited by the plailanguage of the statute becausaoies not relieve them
of any responsibilitie®r liability under ERISAsincethey would still be liable for any damages
caused by any breach of fiduciary duty. (Doc. No. 67 at 9-10.) In support of this argument, Cpllove
relies ona single district court case that adopted this reason8gpCent States, 8. & Sw. Areas

Pension Fund v. AnNat'| Bank & Tr. Co., No. 7#CV-4335, 1979 U.S. Dist. LEXIS 8931, at *11
(N.D. lll. Oct. 26, 1979)“The reimbursement of litigatiocosts does not shield a fiduciary from any

liability or responsibility whatsoever; it merely covers legal fees and litigatosts.”). However,

ch

this interpretation oERISA §841(Q(a) goes against the weight of authority discussed above, wh
has foundhat a plan’s advancement of attorneys’ fees has the same result as an eyotigader
because it “would effectively ‘abrogate[e] the plan’s right to recovery frenfiduciary for breaches

of fiduciary obligations.” Koreskq 646 F.App’x at 245 (quoing 29 C.F.R. § 2509.7534
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Collova also assertthat Schafer v. Multiband Corp551 F. App’x814 (6th Cir. 2014)
supports his argument that the Fund may advance, and reimburse, all costs relatéovisC
defense of this matter. (Doc. No. 67 at1D) If anything,however Schafersupports the Secretary’
position. In Schafey the Sixth Qicuit considered an arbitrator's decision invalidating a
indemnification agreementinder ERISA. 551 F. App’x at 815. The arbitrator held t
indemnification agreements were invalid becaB8dSA § 410 only permitsnsuranceto cover
fiduciaries potentil liability, and therefore, alindemnificationagreements are invalidd. at 817.
The Sixth Circuitnoted that the arbitrator’s decision was not supported by legal predebentse
the Sixth Circuit had previously held that indemnification agreesrametnot categorically prohibited
by ERISA Id. at 819.

The Sixth Circuit alsoobserved that “in some cases . . . an indemnity agreement has
treated as in effect an exculpatory agreement where the paymeatinfé&mnity would, or could,
adverselyaffect the resources of the victim of the fiduciary violation,” and that “[a] numi®surts
have invalidated indemnity agreements because they would have some sort of fimgraciabn the
plan itself.” Id. at 820(citing Johnson 572 F.3d at 108Monovan v. Cunninghan®41 F. Supp.
276, 289 (S.DTex.1982),rev'd in part on other ground¥16 F.2d 1455 (5th Cir. 1983ernandez
V. K-M Indus. Holding Cq.646 F. Supp. 2d 1150 (N.D. Cal. 2009The court theindicatedthat
this principle did noapply to the indemnification agreement at issue bedaesarbitratot made no
finding that the indemnity in this case could adversely affect the inteffetbis wictims of the trust
violation.” 1d. Thus, theSixth Circuitsignaledhat if the arbitréor had found that the indemnification
agreement at issue coutdveadversely affeedthe interests of the victims of the trust violation, g

is the case here where advancemerthefFiduciary Defendaritslefense costs would redudbe
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Fund’'s remainingassetsthen the arbitrator’s ruling voiding the indemnification agreement wo
have been correciAs a resultthe Court finds Collova’s reliance &thafemisplaced.

Finally, Collova arguethateven under the Secretary’s thed@y}10(a)only bas the Fund’s
payment of Collova’s attorneys’ fees with respect to cldongreach of fiduciary duty(Doc. No.

76 at7.) ThereforeCollovaassertghat payment of his fees not barred with respect to Counts

and 8 that relate to violations of HIPAA and ACA because those counts do not relate tebodag

fiduciary duty. (d. at 7-8.)°> However, contrary to Collova’s assertions, $eeretary doegroperly
allegein thesecountsthatthe Fiduciary Defendants breached their fiduciary duties under ERIS
404(a)(1)(A), (B), and (D), 29 U.S.C. § 1104(a)(1)(A), (B), and (D), by admimgténe Fundin
violation of ERISA § 701, 29 U.S.C. § 11,8ind ERISA § 715, 29 U.S.C. §83d. (Doc. No. 1 at
1181-93.) Accordingly, the Fund’s advancement of defense costs may be enjoined with tesy
these counts as well
ii. Irreparable Injury

“[T]he second factor that a court must consider when deciding whether to issuenanargli
injunction is whether the plaintiff will suffer irreparable injury without the injunctioRertified
Restoration 511 F.3d at 550.The Secretary argues thapeeliminary injunction is necessary tg
prevent irreparable harm to tRendand its participantbecausehe Fund already lacks sufficient
funds to pay all of the Fund’s outstanding claims, @wedethe Fund b pay or advance fees to thg

Fiduciary Defendants, such fees would likely not be recovewridéhe Funds assets would be

3 Collova also includes Count 9 within this discussi¢iboc. No. 76 at 8.) However, Coun® is directed solely against
theBoardas an entity, not any of the individual Defendants, and, therefore, islagant toCollova (SeeDoc. No. 1

at 1194-96.) Moreover, to the exter@ount 9seeks only a correction to thkends Summary Plan Description and the
Fundis no longer operating, ¢fcount is &ectively moot.
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further depleted. (Doc. No. 74 at 1-34.) In response, Collova asserts that the Secretary has
alleged monetarylamagesfrom the lack of a preliminary injunction, which is not considerg
irreparable harm. (Doc. No. 76 at 8.) The Court concludes the Secretary hashestaidt a
preliminary injunction is necessary to prevent irreparable harm.

A plaintiff's injury is considered “irreparable if it is not fullgompensable by monetary
damages.”Overstreet 305 F.3d at 578However, courts have also found irrepaeabarm Where
the facts show that the final equitable relief may be uncollectilleehsamerica Ins. Fin. Corp. v.
N. Am. Trucking Ass’n, Inc937 F. Supp. 630, 634 (W.D. Ky. 1996) (citib@ACO Coal Co. v.
Carbomin Energy, In¢689 F.2d 94, 97 (6th Cir. 1982)).

In the instant matter, evidenaaicatesthatthe Fund’s estimated unpaid claims exceed
current assets(SeeDoc. No. 68 at 2; Doc. No. 70-3.) Moreover, it appears unlikely that Collov{
any of the other Fiduciary Defendants would ble &reimburse the Fund were it to advance defer
costs to them. Indeed, without payment by the Fifladalec and Alferio have been representir]
themselvespro se Collova hasalso indicated his inability to pay his attorneys’ fees without
advancementy the Fund.(SeeDoc. No. 67) This demonstrates it is likely they also will be unab
to repay any advanced fees, especially if they are also found lial@ddibionallosses to the Fund
due to their breaches of fiduciary dutgee Johnsqrb72 F.3dat 1081. Consequently, if the Fung
were to advance defense costs to the Fiduciary Defendants, thigieegeance the Secretary wouldg
be able to recover those costs and the Fund’s already limited assets would beéurttzrently
depleted. This would irreparably harm Fund participants who would not receive yfolepaion

their claims and would render uncollectible the final equitable relief sougtiteb$ecretaryi.e.,
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full restitution of the Fund’'s losses. As such, this factor favors the issuance refiminary
injunction.
iv. Harm to Others
Next, the Court must consider “whether a preliminary injunction would cause sudista
harm to others.” Flight Options 863 F.3d at 540. Collova does not contend that a prelimin
injunction would harm any third parties, but asserts that he wouldrdgaiably harmed by an
injunction because he will be unable to continue to afford counsel in this matter abe deiprived
of representation. (Doc. No. 76 a9 However, the advancement of attorneys’ fees is likely barr
as shown above, and angrin Collova or the other Fiduciary Defendants may suffer is outweig
by the harm to the Fund’s participants. Thus, this factor provides addgigu@drtfor the grant of
a preliminary injunction.
v. Public Interest
The fourth and final factor courts musinsider when granting a preliminary injunction i
“whether the public interest will be served by an injunctioRlight Options 863 F.3d at 540The
Secretary argues an injunction would serve the public interest by advanciggaibeof ERISA,
while Collova asserts an injunction would not serve the public interest because iinterite with

the fairness of judicial proceedings and a legitimate agreement to payytdees. (Doc. No.74

ANti

ary

D
o

hed

7]

at 1415; Doc. No. 76 at 9.)The Court agrees with the Secretary, and finds that a preliminary

injunction will advance several important policy objectives of ERISA by progplan participants’
benefits and preventing the misuse of plan funds, and will thus benefit the pubkstingze29
U.S.C. § 100(a) (describing the “national public interest” underlying ERISA, including protgcti

the “promised benefits” of employees and their beneficiaridshnson 572 F.3d at1082.
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Accordingly, the public interest also weighs in favor of granting the SegmetBtotion for
Preliminary Injunction.

Because all ofhe factors favor the issuance of a preliminary injunction, the Court will g
the Secretary’s Motion for Preliminary Injunctienjoining the Fund from paying for or advancin
the defense costs of any of the Fiduciary Defendants.

IV.  The Secretary’s Motion to Strike

In the Secretary’s Motion to Strike, the Secretary seeks to strike the Feyopdisition to the
Secretary’s Motion for Preliminary Injunction, which the Secretargréss<ontains baseless an
irrelevant personal attacks on the Secretary'sstigator. (Doc. No. 82.) The Fund opposes t
Secretary’s request, arguing that its allegations are relevant to the iat@&idpias and thahe
Secretary has not shown that it will suffer any prejudice from the atdegat (Doc. No. 88.)The
Courtwill grant the Secretary’s Motion to Strike.

On its own or upon a motion, a court “may strike from a pleading an insufficient defen
any redundant, immaterial, impertinent, or scandalous matter.” Fed. R. Civ.)P.“A2¢burt has
broad discretion in determining whether to grant a motion to strikkeKinney v. Bayer CorpNo.
10-CV-224,2010 WL 2756915, at *2 (N.D. Ohio July 12, 2010). However, “motions to strike
disfavored and granted only where the allegations are clearly immatehaldontroversy or would
prejudice the movant.”Frisby v. Keith D. Weiner & Assocs. Co., LR#%9 F. Supp. 2d 863, 865

(N.D. Ohio 2009).AlthoughRule 12(f) only applies to pleadingscourthas“the inherent authority

4The Court notes that neither party requested an evidentiary hearing on thar§sdvigtion for Preliminary Injunctian
In addition, no hearingias necessary because no facts material to the preliminary injunction areita.digECertified
Restoration511 F.3cht552 (‘[A] hearing is only required when there are disputed factual issues, amderothe issues
are primarily questions of law).”
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to strike norpleadings in order tmanage its docket. Taylor v. JP Morgan Chase Bank, N.Ao.
3:15-CV-509-HBG, 2018 WL 5777497, at *3 (E.D. Tenn. Nov. 2, 2018).

Here, in the Fund’s opposition to the Secretary’s Motion for Preliminary Inqumd¢he Fund

accusethe Secretary’s investgor of(1) making “personal attacks” on Defendants; (2) “impl[ying

on numerous occasions that [Defendants] were crooks, partly because they gérmedoreamster

—_—

officials and must be dishongsand (3) being an “officious bureaucrat with nothing better to do than

harass Teamsters(Doc. No. 75at 3-4) While the Fund claims thesdlegationsare relevant to the
investigator’s bias, the Fund has not demonstrated how the investigator’s bias drearmgpect of
theseallegationsattacking the conduct of the investigatoe relevant to the Secretary’s Motion fg
Preliminary Injunction. Nor has the Fund provided any evidence in support of these accusa

Consequently, the Fundgratuitouspersonal attacks on the investigastwould be stricken.See

Pigford v. Venemar215 F.R.D. 2, 4D.D.C. 2003) $triking unsupported charges of racism agair)st

an attorney as fidefensible and wholly inappropriaje In addition, the Court wikua spontetrike
the Fund’s opposition to tHeecretaris Motion to Strike, as the Fund repeats the sansipported
and irrelevanallegations therein.
V.  Conclusion

For the reasons set forth abp¥&ollova’s Motion for Attorneys’ Fees (Doc. No. 67) i
DENIED.

The Secretary’s Motion for Preliminary Imation (Doc. No. 74) is GRANTED IT IS
HEREBY ORDERED that:

a. The Fleet Owners Insurance Fund (the “Fund”), its officers, agents, servantsyesspl

attorneys, and any persons acting in concert or participation with them, are @¢fjome
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using any of the Fund’s assets to pay, advance, or reimburse any attorneystcfess @
incurred, or expected to be incurred, by Robert Kavalec, Charles Alferio, Victav&oll
or the Board of Trustees of the Fleet Owners Insurance Fund in their defense of the
Secretay of Labor’s allegations of ERISA violations.
b. This Order shall apply, notwithstanding the Fund’s Trust Agreement, or any Qqther
agreement or instrument, that purports to require the Fund to pay, advance, or eeimburs
such fees or costs.
c. This Order shall remain operative until modified or rescinded by the Court.
The Secretary’s Motion to Strike (Doc. No. 82) is GRANTHD.IS HEREBY ORDERED
thatthe Fund’s opposition to the Secretary’s Motion for Preliminary Injunction (Doc. Nantbthe
Fund’s opposition to the Secretary’s Motion to Strike (Doc. No. 88) be STRICKENtfrenecord.

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: July 14, 2020 U. S. DISTRICT JUDGE
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