Commodigy O

Vegas Holdings, LLC v. ADM Labs ,et al. Dog.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
Commodigy OG Vegas Holdings LLC, Case N0.1:19cv1382
Plaintiff,
_VS_
JUDGE PAMELA A. BARKER
ADM Labs, et al.,

Defendants Memorandum Opinion & Order

Currently pending is DefendahtMotion to Dismiss pursuant to Federal Rules of Ciyi

Procedurd2(b)@) and 12(b)(6). (Doc. N&.) Plaintiff Commodigy OG Vegas Holdings LLied
a Brief in Opposition on July 29, 2019Doc. Na 10.) Defendant responded on August2@19.
(Doc. Na 12) For the following reasons, Defendar#otion (Doc. Na 6) isGRANTED IN PART
and DENIED IN PART as follows

l. Background

A. Factual Allegations in the Complaint

Plaintiff is an Ohio corporation that purchases hemp to nsakeabidiol(*CBD”). (Doc.
No. 1-2 11 1, ?. Plaintiff names fifteen defendantsll of which are or were associated with ABM
a Colorado concern thaells industrial hemp(Doc. No. 1-2 1 2, 9.)

On January 26, 2019DM provideda certificate of analysis to Plaintiff for a batch of hem
that Plaintiff was interested luying. (Doc. No.1-2 1 10) The certificate indicated that the batc

contained 10.32% CBD(Id.) Defendant Motiwalla had electronically signed the certificgtd.)

! The fifteen defendants comprise ADM Group and ADM Labs (collectively, “AB¥a Colorado concern that sells
industrial hemp. Moc. No.1-2 1 2, 9.) The remaining defendants are “principals/partners of AldMrarresidents of
Colorado”: Arman MotiwallaJake Shortino, Colin Davis, and John Doek01 Doc. No.1-2 § 3.)
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Upon receipt of this certificate, Plaintiff negotiated with Defendantsutohase 13,500 pounds of

the hemp representédy the certificate at grice of $540,000(Doc. No.1-2  11) On February 19,
2019, Defendants provided an invofoe the sald@o Plaintiff at Plaintiffs Ohio location. (Doc. No.
1-2 1 12) The invoice statedinter alia, that “Seller warrants that the Product will confor
substantially to the previously provided [certificate of analysis] provided witbaleeof a given Lot
[of hemp].” (d.)

Later that day, Plaintiff issued“®dlemp Sales Order Fofnmo Defendants.(Doc. No.1-2
14.) The form referenced Defendanisvoice numberandcontained additional ternfer the deal
such aspackaging and shipping requirementsltl.

Two days later on February 21, 20I3fendant AdwalleelectronicallysignedPlaintiff's
form as“Chief Executive Officer of ‘ADM Labs’” (Id.)

Plaintiff thenpaid Defendants $540,000, abdfendants shipped the hemp to Plaitgiffemp
processor in Las Vegas, Nevad®@oc. No.1-2 [ 1516.)

On March 122019, Plaintiff's processor sent three samples of the hemp to an indeper
laboratory to be testedDoc. No.1-2 § 17) “Instead of coming back 10.32 % CBD as warranted
Defendants, the results came back 3.726%, 4.519%, 4.664% CBD, respectikk)y.” (

Plaintiff notified Defendantsof the hemfs deficiency. (Doc. No.1-2 § 18) Defendants
responded that they would investigate and remedy the prolgldr.However, they did not cure the
deficiency. (Id.)

B. Procedural History
On June 14, 201Rlaintiff sued Defendants in tHéourt of Common Pleas @uyahoga

County, Ohio, bringing three claims: breach of contract, unjust enrichment, and (fiaad.No.1-
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2 1119-33.) Plaintiff seeks damages for the full contract amount, $540,(06c. No.1-2 1 25,
28, 33.)

On June 14, 2019, Defendants removed the action to this Q@wot. No.1.) Defendants
then moved to dismiss the case for lack of jurisdiction and failure to statena ¢@oc. No.6.)
Plaintiff filed an opposition (Doc. No. 10.) Defendants repliedaoc. No. 12.)

Il. Motion to Dismiss

DefendantsMotion to Dismissis now before the Court. For clarity, the Court address
DefendantsM otion based oits primary arguments: (1) lack of personal jurisdiction and (2) failu
to state a claim upon which relief can be granted.

A. Lack of Personal Jurisdiction

Federal Rule of Civil Procedure 12(b)(2) provides for dismissal when a cdstdarsonal
jurisdiction over a defendant. iEtrict courts have discretion to deci@ale 12(b)(2)motions on the
pleadings alonefter permittingdiscovery in aid of deciding the motion,afterconducing an
evidentiary hearing to resolve any apparent factual questidmesunissen v. Matthewd35 F.2d
1454, 1458 (6th Cir. 1991) (citirgerras v. First Term. Bank NaAssn, 875 F.2d 1212, 1214 (6th
Cir. 1989)).

Plaintiff bears the burden of establishing personal jurisdictitsiate of Thomson v. Toyota
Motor Corp. Worldwide545 F.3d 357, 360 (6th Cir. 2008) (citiBgunner v. Hampsqm41 F.3d
457, 462 (6th Cir. 2006)). Where a Rule 12(b)(2) motion is decided solely on written submiss
the plaintiffs burden is felatively slight; the court must view all of the pleadings and affidavits i
a light most favorable to the plaintiff, and to defeat dismissal, the plaintiff néygdhake aprima

facie showing hat personal jurisdiction exist&m. Greetings Corp. v. Coh839 F.2d 1164, 1169
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(6th Cir. 1988)Shaker Constr. Grp. LLC, v. Schillinyo. 1:08ev-278, 2008 WL 4346777, at *1
(S.D. Ohio Sept. 18, 2008). A court disposing of a Rule 12(b)(2) motion “does not weigh the
controverting assertions of the party seeking dismisSdiéunissen935 F.2d at 1459. This
approach “prevefd] non-resident defendants from regularly avoiding personal jurisdiction simg
by filing an affidavit denying all jurisdictional factsld.
Federal courts apply the law of the forum state when deciding whether pgusisdéction
exists over a defendan€CompusServe, Inc. v. Patters@®9 F.3d 1257, 1262 (6th Cir. 1996).
Accordingly, to find personal jurisdiction over Defendaimghis casethe Court must determine
(1) whether Defendantsictions meet the criteria of Otédong-arm statuteQhio Rev. Code Ann.
§ 2307.382, and (2) whether the Court’s jurisdictional exercise comports with the due process
requirements of the United States Constituti@ompuServe, Inc89 F.3d at 1262.
1. Ohio’s Long-Arm Statute Confers Personal Jurisdiction Over Defendants.
Plaintiff argues that Ohig longarm statuteQhio Rev. Code Ann. § 2307.382(A), grants th
Court personal jurisdiction over Defendannhder subsections ({3) and (6). (Doc. No.1-2 § 2;
Doc. No. 10 at 19.). The statute provides, in relevant part:
(A) A court may exercise personal jurisdiction over a person who actslylivedy
an agent, as to@use of action arising from the person
(1) Transacting any business in this state;
(2) Contracting to supply services or goods in this state;
(3) Causing tortious injury by an act or omission in this state;
(6) Causing tortious injury in this state to any person by an act outside this
state committed with the purpose of injuring persons, when he might

reasonably have expected that some person would be injured thereby in this
state;

The Court firstconsiderssubsection (BH-whether Plaintiff has sufficiently alleged that
Defendars “transacte@ny businessin Ohio. Ohio Rev. Code Ann. § 2307.382(A). As theOhio
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Supreme Courthasexplained,theterm “transact in this contextmeans‘to prosecute negotiations;
to carryon businesdp havedealings’ Ky.OaksMall Co.v. Mitchell's Formal Wear,Inc., 559N.E.
2d 477, 48qOhio 1990)(emphasi®omitted) (quotingBlacks Law Dictionary1341(5thed.1979)).

Plaintiff alleges various facts indicating tid¢fendants transadted] . . . business” in Ohio

In responsePefendand argue thathey have not transacted any business in Ohidhe
argument, in its entirety, is as follows:
Defendants do not conduct any business in the State of Ohio. (AM Aff. 112, JS Aff.

111, CD Aff. 11).As described, Plaintiff initiated the transaction by contacting ADM
Labs. (JS Aff. 14).

Before and after the contra€iefendantsent emails to Plaintiff that were received i
Ohio. (Doc. No. 1( 1 611, 13-14, 16.)

Defendand sent sample hemp to Ohio for Plairisfinspection prior tohe contract.
(Doc. No. 10-7.)

Defendarg sent its original contract offer, the invoice, to Ofia email. (Doc. No.
10-2.)

The Hemp Sales Order Form, deemed fireal contractby Plaintiff, originated in
Ohio. (Doc. No. 10-3; Doc. No. 10-5 1 19.)

Defendarg received money from the Ohio Plaintiff via wire transfer from Civig
bank in Ohio. (Doc. No. 10-5 1 20.)
Defendardg received multiple rolls of industrial hemp supply plastic bags frg
Plaintiff's Ohio warehouse. (Doc. No. H)§12.)

Defendand communicated with Plaintiff via an Ohio phone numb@oc. No.105

1 24.)
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(Doc. No.6-1 at 12.) Defendantstonclusory argument wholly fails to account for the facts
described above.

This Courtconcludes that it has personal jurisdictioreiodefendars. The broad statutory
language—“[tJransacting any business*encompasses the Parties’ negotiations described ab
Ohio Rev. Code Anrg 2307.382(A]1); seeKy. OaksMall Co, 559N.E. 2d at 480 Becausedhe
Court finds personal jurisdiction und®r2307.382(A)(1) no further analysis on the rest of th
potential applicable sections of § 2307.382is necessary.

2. Exercising Personal Jurisdiction Over Defendants Would Not Violate
Defendants Due Process Rights Under the Fourteenth Amendment.

Having foundhatjurisdictionmaybeexercisedinder Ohio’s longarmstatutethe Court now
conducts the constitutional inquiry.

“Therearetwo kinds of personajurisdiction within the Due Processnquiry: (1) general
personajurisdiction, wherethe suit does noarisefrom defendans contactswith theforum state;
and(2) specificjurisdiction,wherethe suit doesrisefrom the defendant’'sontactswith theforum
state” Conn 667 F.3dat 713. However,the Sixth Circuit hasconcludedhat Ohio law does not
recognizegeneraljurisdiction over nonresidentdefendants.ld. at 717. The Court musttherefore
find specificjurisdiction over theDefendants.

A finding of specific jurisdiction comprisdbree elements, all of which must be satisfied:

First, the defendant must purposefully avail himself of the privilege of actitigei

forum state or causing a consequence in the forum sk&teond, theauseof action

mustarisefrom the defendant’adivities there. Finally, the actsof thedefendanor

consequencezmusedy thedefendanmust have a substantial enough conneatidim
theforumto makethe exerciseof jurisdiction over the defendaméasonable.

Id. at 713.
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A defendanpurposefullyavailshimselfof thelaws of theforum state*whenthedefendaris
contactswith the forum stateproximatelyresultfrom actionsby the defendanhimselfthat createa
substantial connectionith theforum State andwhenthe defendant’s conducandconnectiorwith
theforum aresuchthathe shouldreasonablyanticipatebeinghaledinto courtthere” CompuServe
89 F.3dat 1263 (quotingBurger King Corp.v. Rudzewicz471U.S. 462, 474-75 (1985)jnternal
guotationsomitted). A defendantdoesnot needto have aphysicalpresencen theforum statefor
personajurisdictionto attach. Id. at 1264. Whena defendant’s actiorere purposefullydirected
towardsresidentsof the forum state,the defendantan be consideredo betransactingousinessn
thatstate. Id. (quotingMohasc 401 F.2dat 382); seealso Mohascp401 F.2dat 382 (finding mail
solicitation, radio broadcastsand magazine distributionsvithin the forum state amountedto
transactingousinessvithin the state). The proper focus of the inquinnto purposefulavailmentis
on the ‘Guality ratherthanthequantityof thecontacts.” Calphalon Corpv. Rowlette 228 F.3d 718,
722 (6th Cir. 2000).

SeveralSixth Circuit casesllustrate what constitutes purposefavailment? For example,
contractswith residentsof theforum statearesufficientto establishpersonajurisdictionoveranout-
of-statedefendanto long asthetotality of that business representsomethingmorethanrandom,
fortuitous, orattenuatedontactswvith thestate” NeogenCorp.v. NeoGenScreeninglnc., 282 F.3d
883, 891 (6thCir. 2002) (quotingBurger King, 471U.S. at 475 (1985)internal quotationsmarks
omitted)) seealsoColev. Mileti, 133 F.3d 433436 (6th Cir. 1998) (“If . . . a nonresident defendan

transactdusinesdy negotiatingandexecutinga contractvia telephonealls andlettersto an Ohio

2 Notably, at leastoneunpublishedSixth Circuit opinion concludeghat “the Ohio ‘transactingany businessstandards
coextensivewith the purposefulavailmentprong of constitutioral analysis.” Burnshire DevelopmentLC v. Cliffs
Reducedron Corp., 198F. App’x 425,432 (6th Cir. 2006).
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resident, then the defendanthas purposefully availed himself of the forum by creating a
continuing obligationn Ohio.”). Evenif theresidentof theforum statewerethe onesto approach
adefendanfor businessinailing to residentsof the stateor acceptingpaymentrom residentsof the
statemaybe enoughto establishpersonajurisdiction. Neogen 282 F.3cat 892.

For specificjurisdictionto attachunder the secondohascdfactor,“the causeof actionmust
arisefrom the defendant’sctivities’ in theforum state. Mohasco 401F.2dat 381. “To meetthis
requirementa plaintiff mustestablishatleasta ‘causalconnectionbetweena defendaris activities
in theforum stateandthe harmto theplaintiff.” Opportunity FundLLC, v. Epitome SysiInc., 912
F. Supp. 2d 531, 54(5.D.0hio 2012) (quotingNeogen282 F.3cat892). ‘If a defendant’sontacts
with theforum statearerelatedo the operativéactsof the controversyhenanactionwill bedeemed
to havearisenfrom thosecontacts. CompuServe89 F.3dat 1267(citing Reynolds23 F.3d 1116-
17).

Finally, the Court must considewhetherexercisingpersonaljurisdiction over Defendants
would “comport with traditional notions of fair play and substantialjustice’” Id.at 1267-
68 (quotingReynolds 23 F.3dat 1117). If the Courthasfound that the first two requirementsof
theMohascatest are met, “an inference arises that this third factor is also present. Id. at

1268(citing American GreetingsCorp. v. Cohn 839 F.2d 1164, 1170 (6tGir. 1988)). When

decidingthis elementof theMohascatest,the Court must consider “the burden on the defendant,

interestof theforum state theplaintiff’'s interestin obtainingrelief, andtheinterestof otherstatesn
securingthe mostefficient resolution of controversies.Id. (QquotingAm. Greetings 839 F.2dat

1169-70).
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Here, construing thefacts in Plaintiff's favor, the Court findsthat theDue Process
clauseallows for jurisdiction over ADM. For thefirst prong,ADM purposelyavaileditself of the
laws of Ohio dueto themannerin which it affirmatively negotiatedandformeda contractwith the
Ohio Plaintiff. ThroughthesenegotiationsADM sentto Ohio emails,texts, a contractoffer, and
hempsamples.(Doc.No. 10-2;Doc.No. 10-516-11, 13-14, 16; 10-7.ADM agreedo a contract
thatoriginatedin Ohio. (Doc.No. 10-3;Doc.No. 10-5 1 19.)ADM thenreceived1) paymenfrom
an Ohio bankand (2) multiple rolls of industrialhemp supply plastic bagsfrom Plaintiff’'s Ohio
warehouse(Doc.No. 10-51112, 20.) Thesecontactswith Ohiowerepurposefutatherthan“purely
fortuitious.” International Technologies ConsultantsEuroglas 107 F.3d 386, 39&th Cir. 1997).

Defendantsepeatedlyarguethattheyneverowned propertyn Ohio,theyneversubstantially
travelledto Ohio, they neveadvertisedn Ohio, they onlycommunicateavith Defendant$rom afar,
andthat the contracthempneverreachedOhio. (Doc.No. 6-1at 8-9, 12-13, 16, 18, 20.)t is true
thatthereis apaucityof tangible physicalevidencen Ohio; however, th&ixth Circuit hasobserved
“the confluenceof the increasingnationalizationof commercé and ‘modern transportatioand
communication,’and the resultingrelaxationof thelimits that theDue Proces<lauseimposes on
courts’ jurisdiction” Compuserve89 F.3dat 1262 (quotingWorld-Wide Volkswagen Corpv.
Woodson444U.S. 286, 293 (1980)

Defendants cite several cases that they contend support their pdsittugingCalphalon

228 F.3d 718. Calphalon, an Ohio corporatidiled a federal lawsuit against a Minnesota reside

3 (SeeDoc. No. 61 at 1819 (citing,e.g.,Third Natl. Bank in Nashville v. WEDGE Group, |n882 F.2d 1087 (6th Cir.
1989);Filtrexx International, LLC v. Truelsemo. 5:12cv-58, 2013 U.S. Dist. LEXIS 19536 (N.D. Ohio Feb. 13, 2012
Defendants’ reliance on these cases does not change the Court’s decision.
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(Jerry Rowlette) in Ohio, seeking a declaration that it had lawfully texexdha contract between thg
parties. Calphalon,228 F.3dat 720-21. Prior to the lawsuit, Mr. Rowlette had been an exclusi

representative for Calphalon in Minnesota, lowa, North Dakota, South Dakota,

A\1%4

ve

and

Nebraska.ld at 720 The partie'sbusiness relationship had lasted for seventeen years, and wjithin

the last two gars, they had executed a manufactaregpresentative agreement that contained
Ohio choice of law provisionld at720-21 Mr. Rowlette had twice visited Ohio, once for
mandatory sales meeting and once to accompany a client on a tour of Cafplaalitities. Id at 720
After being notified by Calphalon that it did not intend to renew the padggeement, Mr. Rowlette
sent a demand letter to Calphalon notifying it of claims for breach of contract andl ul
commissions.ld. at 720-21. Calphlonis declaratory judgment action followett. at 721.

A divided Sixth Circuit panel held that the federal district court in Ohio did not haseryz
jurisdiction over Mr. Rowletteld. at 724 In reaching this conclusion, the majority explained th
the“mere existence of a contrads “insufficient to confer personal jurisdictidngd. at 722, and that

Mr. Rowlettés contacts with Ohibwere precisely the type ofandom, ‘fortuitous,” and

an

a

pa

a

‘attenuated contacts that the purposeful availment requirement is meant to prevent from causing

jurisdiction;’ id. at 723.

Several courts in this circuit have noted that a broad readi@alphalonconflicts with

Supreme Court precedentBurger King,471 U.S. at 43. SeeFunctional Pathways of Tennesseg¢

LLC v. Wilson Senior Care, In@B66 F. Supp. 2d 918, 925 (E.D. Tenn. 2Qtd)lecting cases). As
one district court has explained in attempting to reconcile the two cases:

If there is a distinction to be madetiveen the critical facts i@alphalonandBurger

King, it perhaps can be derived from the absence of any activity by Rowlette himself
directed into the forum statd-or all that can be determined from the opinion in that
case, it appears that Rowlettenply arranged sales in other states and reported on
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market conditions thereHe never remitted payment for any goods to Calphalon
headquarters, nor did heeach out beyoridMinnesota for the purpose of deriving the
benefit of affiliating with a‘'natiorwide organization,as did John Rudzewicz in
the Burger Kingcase. Moreover, the lawsuit in that case was a declaratory judgment
action in which Calphalon sought a ruling that it owed nothing to Rowlette, not that
Rowlette had damaged Calphalon.

Frankenmth Mut. Ins. Co. v. Appalachian Underwriters, In®&o. 03-10193-BC, 2004 WL
1406121, at *9 (E.D. Mich. June 21, 20@diting Burger King,471 U.S. at 4780); seeLight
Source, Inc. v. Display Dynamics, Indo. 09-14268,2010 WL 2351489, at *6 (E.D. Mich. June 8
2010)(adopting the reasoning Bfankenmuth 2004 WL 1406121, at *Qkee also Martichuski v.
Wu, No. 3:14€V-292-TAV-CCS, 2015 WL 4877532, at *6 (E.D. Tenn. Aug. 14, 2015). The Cd
agrees with thismarrow reading o€aphalon

In any event ADM’s contacts with Ohio involved much more than‘thiere existence of a
contract! Calphalon,228 F.3dat 722 Based on thprima faciefacts, ADM directed activity into
Ohio by communicating with and sending hemp sampl&satintiff for thepurpose of initiating and
sustaining a continuous business relationship there, which carried with it mutwggtiobk for
performance within the stat&eeTharo Sys., Inc. v. Cab Produkttechnik GMBH & Co. K85 F.
App'x 366, 370 (6th Cir2006) ({W]hen a nonresident defendant transacts business by negoti
and executing a contract via telephone calls and letters to an Ohio resident, thefeldant has
purposefully availed himself of the forum by creating a continuing obligatidBhio’ (citations
omitted) (internal quotation marks omitted)jherefore Calphalondoes not control the outcome o
this case.

Plaintiff hassatisfiedits burden undethe secondprongas well. The claims arisefrom
ADM'’s contractwith Plaintiff, and the contractcreatedthe obligationdhat Plaintiff alleges ADM

hasviolated.
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Finally, Plaintiff has satisfied the third prong. Becausethe first two elements of
theMohascaesthavebeenmet, thereis aninferencethat ADM hasa substantiaktonnectionwith
Ohio. CompuServe89 F.3dat 1268. Exercising personal jurisdiction ov&DM comports with
traditional notions of fair play and substantial justiGhough it may be burdensome #&DM to
defend a suit in Ohio, when énterednto the relevantontractwith Ohio residents it knew that it
“was making a connection with Ohio, and presumably [it] hoped that connection would work tg
benefit” 1d.

While determiningwhetherthe Courthasjurisdiction over the businesntitiesto a contract
is generallystraightforward the question ofvhetherthe Courthas personaljurisdiction over the
individualswho run thoseentities,or conduct business on thstities behalf,is a bitmurkier. Here,
however, thenegotiationof the businessgreementsvith Plaintiff indicates that the individual
Defendants-Arman Motiwalla, Jake Shortino, Colin Davis, and John Does0-tavailed
themselveof thelaws of Ohio; thefraud claimsagainstthe individual Defendantarisefrom their
negotiationof thoseagreementandtheir obligations under thossgreementsand,becausehefirst
two Mohascoelementshavebeenmet, thereis an inferencethat the individualDefendanthavea
substantial connectionith Ohio. CompuServe89 F.3dat 1268.

Exercising personal jurisdiction ovére individualDefendantscomports with traditional
notions of fair play and substantial justice. Though it may be burdensome for them to d&dfiéng
in Ohio, throughentering into the relevant contract withio residentsthey knew that they were
“making a connection with Ohio, and presumably [they] hoped that connection would work to [

benefit? Id.

12

D [its

their]




Defendantarguethatthe Court does not hayerisdiction over the individuaDefendants—
Arman Motiwdla, Jake Shortino, Colin Davis, and John Dod€)+-because at all times théyere
solely acting in their capacity as employees/representatives of ADM’Lé&bsc. No.6-1 at 20)
This argument is based on tHuciary shield doctrine.” The fiduciary shield doctrine prevents
individual officers of a corporatiorfrom being subjectto personaljurisdiction in the forum state
merelybecausehe corporations subjectto suchjurisdiction. BalanceDynamicsCorp.v. Schmitt
Indus.,Inc., 204 F.3d 683, 69@th Cir. 2000) (quotingNellerv. CromwellOil Co, 504 F.2d 927,
929(6th Cir. 1974)). However,thefiduciary shielddoctrineis not absolute:

The merefact thatthe actionsonnectingdefendants$o the statewere undertakenn

an official ratherthan personalcapacitydoes not preclude thexerciseof personal

jurisdiction over those defendantsience wherean out-ofstateagentis activelyand

personally involvedn the conducgiving rise to the claim, the exerciseof personal
jurisdiction should depend oriraditional notions of fair play and substantial

justice;i.e., whether[the out-ofstateagent] purposelyavailedherselfof the forum
andthe reasonablforeseeableonsequences tfiatavailment.

Balance 204 F.3dat 698(internal citationsomitted). When an individual defendantengagesn
solicitationandnegotiationghatgiveriseto a “continuing obligation,thatdefendanis not protected
by the fiduciaryshielddoctrineandis subjectto personajurisdictionin the forum state. Walkerv.
Concoby 79 F. Supp.2d 827, 833(N.D. Ohio 1999). Furthermorewhen a plaintiff allegesan
individual defendantwas personally involvedvith theallegedtorts, including fraud,n the course
of hisemployment, thatdefendants not protectedoy thefiduciary shielddoctrineandis subjectto
personajurisdictionin theforum state. Champion Foodserv.,LLC, v. VistaFoodExch, No. 1:13-
cv-01195, 2013NL 4046410,at *4 (N.D. Ohio Aug. 7, 2013). Thusno indvidual Defendant is

protected by the fiduciary shield doctrimethis case
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Accordingly, and for all the reasons set forth above, Defenddiotson to Dismiss Plaintiff's
claims for lack of jurisdiction is without merit and denied
B. Failure to State a Chim
Under Federal Rule of Civil Procedurg2(b)(6), the Court accepts the plairisfffactual

allegations as true and construes the Complaint in the light most favorable to thif. pl&ee

Gunasekara v. Irwin551 F.3d 461, 466 (6th Cir. 2009 order to survive a motion to dismiss

under this Rul€;a complaint must contain (1¢nough facts to state a claim to relief that is plausible
(2) more thariformulaic recitation of a cause of actierelement$,and (3) allegations that sugges
a‘right to relief above a speculative levVel.Tackett v. M & G Polymers, USA, LLB61 F.3d478,

488 (6th Cir. 2009) (quotinBell Atlantic Corp. v. Twombjyp50 U.S. 544, 555-56 (2007)).

The measure of a Rule 12(b)(6) challergehether the Complaint raises a right to reli¢

above the speculative level does notrequire heightened fact pleadiofspecifics, but only enough
facts to state a claim to relief that is plausible on its facBassett v. National Collegiate Athletig
Assn., 528 F.3d 426, 430 (6th CR008) (quotingfrwombly 550 U.S. at 5556). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasor
inference that the defendant is liable for the misconduct allegishcroft v. Igbal 556 U.S. 662,
678 (2009). Deciding whether a complaint states a claim for relief that is plausiblécsraext
specific task that requires the reviewing court to draw on its judicial erperand common sense.
Id. at 679.

Consequently, examination of a complaint for a plausible claim for relief is takdarin
conjunction with tle“well-established principle thaederal Rule of Civil Procedure 8(a)(2) requirg

only a short and plain statement of the claim showing that the pleader is entrdédffo Specific
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facts are not necessary; the statement need ginky the defend# fair notice of what the... claim

is and the grounds upon which it restsGunasekerab51 F.3d at 466 (internal quotations omitted).

Nonetheless, whileRule 8 marks a notable and generous departure from the tegbeical, code
pleading regimefaa prior era . . it does not unlock the doors of discovery for a plaintiff armed w
nothing more than conclusionslgbal, 556 U.S. at 679.

1. Plaintiff Failsto StateClaims Againstthe Individual Defendants BecauseTl hey Are
Not Parties to the AgreementBetween ADM and Plaintiff.

Defendand argue that thecontract claims against thmdividual Defendants-Arman
Motiwalla, Jake Shortino, Colin Davis, and John Dod®4-should be dismissed because they weg
not parties to the contraat issue; only ADM was(Doc. No. 61 at20-22.) Plaintiff counters that
the individual Defendants are lialddecausgin the hemgcontractnegotiationsthey did notadhere
to the corporatéormalities. (Doc. No. 10 at 2@22.) For example, Defendantanitted the LLC
designation from certaircommunicationswith Plaintiff, and DefendantMotiwalla signed a
communication aSManaging Partnérof ADM. (Doc. No. 165 at 10) Plaintiff argues that these
actions rendeADM a partneship rather than an LLC, and the individidfendantsare therefore
on the hook for ADMS liabilities. (Doc. No. 6-1 at 20-22.)

To determine whether Plaintiff is corrabatthe corporate veil should be pierced, the Col
applies Ohio law.Corrigan v. United States Steel Cqrg78 F.3d 718, 723 (6th Cir. 200(8}ating
that when the success of a stéev claim brought in federal court under diversity jurisdiction
dependent on piercing the corporate veil, thisstion of substantive law is governed by the law
the state in which the federal court kitfaylor Steel, Inc. v. KeetoAl7 F.3d 598, 604 (6th Cir.
2005) éame. Under Ohiolaw, owners of a limited liability entity, such as a corporation or Bwhit
liability company {LLC"), are not personally liable for the debts or obligations of the entity un
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they agree to be personally liabBeeOhio Rev. Code Anr§ 1705.48(B)see als@Belvedere Condo.
Unit Owners' Assn. v. R.E. Roark Cos., |86d.7 N.E.2d 1075, 108%0hio 1993)“A fundamental
rule of corporate law is that, normally, shareholders, officers, and directors #@ableofior the debts
of the corporation). However, the Ohio Suprentourt has held that courts may disregard t
corporate formand individual officers or shareholders may be liable if:
1) control over the corporation by those to be held liable was so complete that the corpg
had no separate mind, will, or existence of its own, 2) control overotiperation by those
to be held liable was exercised in such a manner as to commit fraud or an illegaliast 3

the person seeking to disregard the corporate entity, and 3) injury or unjust losd teghke
plaintiff from such control and wrong.

When applyingBelvederés first prong to LLCs-whether an LLC is merely an “altego”
of its memberd—Ohio courts consider various factors:

(1) grossly inadequate capitalization, (2) failure to observe corporatalibes, (3)
insolvency of the debtor corporation at the time the debt is incurred, (4) slirshol
holding themselves out as personally liable for certain corporate obligations, (5)
diversion of funds or other property of the company property for personal use, (6)
absence of corporatecords, and (7) the fact that the corporation was a mere facade
for the operations of the dominant shareholder(s).

LeRoux’s Billyle Supper Club v. M&02 N.E. 2d 685, 689 (Ohio Ct. Appgh®ist. 1991).

In 2016, Ohioabrogated by statute the use of the second fadter failure to observe
corporate formalities-in determining whether courts shoufderce the corporate veil of an
LLC. Specifically,Ohio Rev. Code Ann. § 1705.48(&tates:

The failure of a limited liability company or any of its membenanagers, or officers
to observe anformalitiesrelating to the exercise of the limited liability company

5 Premier Therapy, LLC \Childs, 75N.E.3d 692, 710 (OhiGt. App. 7th Dist.2016) (applyingBelvederss first prong
to determine whethéipiercing the corporate véiis warranted becausé would be unjust to allow the [members] tg
hide behind the fiction of the corporate eyititvhen, in reality, the LLC is merely dralteregd of the members
themselves
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powers or the management of its activiieesot a factor to consider in, or a ground
for, imposing liability on the members, managers, or officers for the déitgtons,
or other liabilities of the company.

Ohio Rev. Code Ann. § 1705.48(c).

Having reviewed the Complaint, the Court firidat Plaintifffails to allege facts sufficient to
state claims against the individu2éfendantainder an alteego theory of liability. Plaintiff alleges
that ADM's corporate veil should be pierced because its officers omitted the LLC designat
certain communications(SeeDoc. No.1-2 1 5, 10, 14, 21, 27.However, as provided i®hio
RevisedCode 8§1705.48(C), this alleged omission iissufficient to pierce the corporate velil.
Moreover, Defendant btiwalla's reference to himself a8DM’s “M anagingPartnef in one
instance is insufficient to pierce the veibegDoc. No.1-2 § 10.)

Accordingly, and for all the reasons set forth above, Defenddiotson to Dismiss Plaintiff's
breach of contract clainas set forth in Count | of the Complaint against the individual Defendant
Arman Motiwalla, Jake Shortin&olin Davis, and John DoeslD—is granted for Plaintiff' dailure
to state a claim.

2. Plaintiff States Unjust Enrichment Claims Against All Defendants

Defendandg argue that the unjust enrichment claims should be dismisdaac. No.6-1 at
24.) Specifically, Defendants state that, under Ohio law, a plaintiff cannatirs@st unjust
enrichment claim whehereis an express contract covering the same subject matter, and, here,
is an express contractD@c. No.6-1 at 24.) Plaintiffs counterargument is twofold. First, Plaintif
says that the unjust enrichment claims are merely an alternative theory of litibdityll Defendants

arefound to beparty to the contract.oc. No.10 at 27.) Secondeven if all Defendants are properly
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parties to a written contract, unjust enrichment will still lie when there is evidércaud. (Doc.
No. 10 at 28.)
Defendants are correct in that Ohio law dodsyymmcally permit a claim for unjust enrichment

when there exists an express contract between the parties on the subjecitnsatie. (Doc. No.-6

1 at 24 (citingWolfe v. Continental Cas. C&47 F.2d 705, 710 (6th Cir. 1981)). However, a claim

for “unjust enrichment may be pled in the alternative when the existence of an exgprieast is in
dispute, . . . and may be maintained despite the existence of an express comradhesde is
evidence of fraud, bad faith, or illegalityResource Title Agency, Inc. v. Morreale Real Estate Ser
Inc., 314 F. Supp. 2d 763, 7AN.D. Ohio 2004) (citations omittedsee also Barnes v. First
American Title Ins. Co.No. 1:06CV574,2006 WL 2265553, at *10 (N.D. Ohio Aug. 8, 20086
(finding that the plaintifsatisfied the pleading requirement throuigler alia, “averments of fraud”
and noting that “Ohio law clearly supports pleading in the alternativeihieig Plaintiffs to plead
both breach of contract and unjust enrichment claims, though they may not prevail on both”).

Here, Plaintiff has pleaitis unjust enrichment claims in the alternat{Zoc. No. 12 1 26
28),and it has alleged fraud on the part of Defend@s. No. 12 1 2933). Therefore, Plaintiff's
unjust enrichment claimagainst alDefendantsurvive the Motion to Bmiss.

Accordingly, and for all the reasons set forth above, Defenddiotson to Dismiss Plaintiff's
unjust enrichmentlaimsas set forth in Count Il of the Complaintw&thout merit and denied

3. Plaintiff States Fraud Claims Against All Defendants
Defendants argue Plaintiffraud claims should be dismisgedtwo primary reasons(Doc.

No. 6-1 at 24-25.) The Court will address each in turn.
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First, Defendants sdpat “a party cannot allege a fraud claim arising from the same con
that supports a breach of contract claim unless the fraud claim stems fromeadesgmpendent
duty unrelated to the parties’ contractual obligations.” (Doc. No. 12 at 15 (&itiloigGold Jewelers
v. ADT Sec. Systems. In600 F. Supp. 2d 956 (N.D. Ohio 2007))). They say they owed no sep
duty to Plaintiff in this case.

The Court disagrees. As Plaintiff points out, “[tlhe comram duty not to deceive a party
into enteringthe contract or agreement is . . . independent and separate from a duty not to br
contractual obligation.” (Doc. No. 10 at 30 (quotkigg v. Hertz Corp.No. 1:09 CV 2674, 2011
WL 1297266, at *3 (N.D. Ohio Mar. 31, 2011))).

Second, Defendants sHyat“there must be damages attributable to the wrongful acts wih
are in addition to those attributable to the breach of contract,” and Plall@géd no such damage;
here. (Doc. No.6-1 at 2425 (citing Textron Fin. Corp. v. Nationwide Mut. Ins. C684 N.E.2d
1261, 1271 (1996))

The Court agrees with Defendants’ statement of law, but their characteriaitienfacts is
inaccurate. In its Complaint, Plaintiff alleges damages beyond those attributable to the brea
contract. In itdoreach of contract claims, Plaintiff alleges only that it incurred $540,000 ial aq
contract damages(Doc. No.1-2 T 25) By contrast, in its fraud claims, Plaintiff alleges that
incurred $540,000 in contract damages as welirasdental and consequential damages includi
lost profits and lost businespportunity interests, costs, [and] attorngyees. (Doc. No.1-2 § 33)

Thus the Court concludes that Plaintiff has ptmages beyond those strictly attributable to t

breach of contracnd therefore has alleged facts sufficient to dtated claims against Defendants.
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Accordingly, and for all the reasons set forth above, Defenddiotson to Dismiss Plaintiff's
fraud claims as set forth in Courit bf the Complaint is without merénd denied.

Il . Conclusion

Accordingly, and for all the reasons set forth above, Defenditason to Dismiss [Doc.
No. 6) is GRANTED IN PART and DENIED IN PART, as follows.

DefendantsMotion to Dismiss Plaintiff's claims for lack of jurisdiction is DENIED

DefendantsMotion to Dismiss Plaintiff’'doreach of contraatlaimsas set forth in Count | of
the Complaintgainst the individual DefendartsArman Motiwalla, Jake Shortino, Colin Davis, an
John Does 1-104s GRANTED for Plaintiff’s failure to state a claim.

DefendantsMotion to Dismiss Plaintiff's unjust enrichmetifiimsas set forth in Count Il of
the Complainis DENIED.

Defendants’ Motion to Dismiss Plaintiff's fraud claims as set forth in Counofilthe
Complaint is DENED.

As to those claims which are dismissed, the dismissaitisprejudicebecause it does not
appear that the claims could be saved by an amendi@edaiewberry v. Silvermary89 F.3d 636,

645-46 (6th Cir. 2015).

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: October 28, 2019 U. S. DISTRICT JUDGE
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