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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ALEXANDER W. THEROUX, Case No. 1:19 CV 1675
Paintiff,
V. MagistratdudgeJameR. Kneppll

COMMISSIONER OF SOCIAL SECURITY,

Defendant. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

Plaintiff Alexander Theroux (“Plaintiff”) fed a Complaint against the Commissioner of
Social Security (“CommissionerSeeking judicial review of theommissioner’s decision to deny
child’s insurance benefits (“CIB”), supplemental security income (“SSI”), and disability insurance
benefits (“DIB”). (Doc. 1). Tk district court has jurisdictiounder 42 U.S.C. 88 1383(c) and
405(g). The parties consented to the undersignediise of jurisdiction in accordance with 28
U.S.C. § 636(c) and Civil Rule 73. (Doc. 12). Hoe reasons stated below, the Court affirms the
decision of the Commissioner.

PROCEDURAL BACKGROUND

Plaintiff first filed for DIB and SSI in Decemb@014, alleging disability as of September
30, 2013. (Tr. 217-20). Those claims were deniedlhit(Tr. 142-44), and Riintiff did not appeal
further. He then filed for CIB, DIB, SSI in daary 2016, alleging a disaltylionset date of April
20, 1994. (Tr. 221-35). His claims were denieitially and upon reconsideration. (Tr. 145-53,
157-64). Plaintiff (represented bywutsel), and a vocational exp€fVE”) testified at a hearing

before an administrative lajudge (“ALJ”) on April 10, 2018. (Tr. 31-59). On August 1, 2018,
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the ALJ found Plaintiff not disabt in a written decision. (Tt5-24). The Appeals Council denied
Plaintiff's request for review, making the hewyidecision the final decision of the Commissioner.
(Tr. 1-6);see20 C.F.R. 88 404.955, 404.981, 416.1455, 416.1481. iigimely filed the instant
action on July 23, 2019. (Doc. 1).

FACTUAL BACKGROUND

Personal Background and Testimony

Born in 1992, Plaintiff was 25 yeantd at the time of the ALJ hearingeeTr. 40. He lived
with his parents, but alsmmetimes stayed withdgirlfriend. (Tr. 46). Plaintiff originally alleged
disability due to hypothosphatemickets, chronic kidney disse, high blood pressure, and
hyperparathyroidism. (Tr. 274).

In a February 2016 function report, Plaintifsaged he was unable to stand or walk for
lengthy periods of time, unableltti heavy objects, and had diffity moving smaller objects due
to his use of crutches. (Tr. 289). Had to sit to put on his pantsush his teeth, or shower, and it
was “[n]ext to impossible” to cooind “hard” to grocerghop. (Tr. 290). Plaintiff later stated he
shopped in stores and by computer once or tyareweek for one and a half to two hours. (Tr.
292). He stated he “[s]till canivalk after 2 years[] [ad] need[ed] crutches”. (Tr. 291). He was
unable to drive (“[llegs are too weak teps pedals”) or rida bike. (Tr. 292).

Plaintiff described previougg surgeries, including subsemt complications (infections
and blood clots). (Tr. 42-44). Hestified that he used a wheelchair “mostly during recuperation
and trying to do more physical therapy”, and thangitioned to crutches. (Tr. 44). He stated that
although he would “ideally [be] viking again . . . it seems to ljkee] always seem]s] to hit a
plateau where [he is] stuck on @thone crutch or a cane and [he has] never really seemed to

[have] gotten off one crutch arcane since the ggery from 2014.'1d. Plaintiff estimated that for
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at least six months after each surgery, heccowt have performed “a sit down job”. (Tr. 50)
(endorsing attorney’s statement thatwould “miss[] months of work a year going back to the last
several years”).

Plaintiff used an exercise bike and ellipticahchine as part of physical therapy, for ten
minutes or less at a timigl. Sitting caused pain in higght femur. (Tr. 45).

At the April 2018 hearing, Plaintiff was worlg as an independent contractor selling life
insurance, and trying to work 40 hours peelehe started this job in November 205eeTr.
40-41, 48. Plaintiff received a low average parfance review because he was unable to sit
through required phone sessions and unable to “stathe field driving around to client’s
house[s].” (Tr. 46-47). Plaintiff deribed “do[ing] a lot of drivig for [his] job” which caused
right-sided sciatica pain. (Tr. 419ee alsal'r 53-54.

Plaintiff relied on his girlfriad to help with thigs like laundry and giceries. (Tr. 41, 46).
He had difficulty carrying grocerseor laundry up or down staitsut could do dishes because he
could stand in one place alen on the sink. (Tr. 46-47).

Plaintiff estimated he couldastd in place for no mie than half-an-hour at a time. (Tr. 46).
He would have difficulty, howeveif he had to do it repeatedly over multiple days. (Tr. 47).

Relevant Medical Evidence

Plaintiff had a correctional tsotomy on his left femur in 2& (at the age of fourteen) for
Vitamin D resistant ricketgTr. 346-47). In August 2009, henderwent a hardware removal
surgery (Tr. 351-52) and bone grade€Tr. 349). Plaintiff underwent fther surgery in September
2011. SeeTr. 353. In November 2011, Plaintiff transferred his dardr. Katherine Dell in

Nephrology for his progressive renal diseasdedlo his hypophosphatemickets. (Tr. 357).
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In a September 2014 orthopedic follow up, i was noted to hae continued pain
“mostly over his left midshaft tibia” and was ftsmbulating with a sinig crutch.” (Tr. 477).

In October 2014, Plaintiff saw Aiyappan MendhD., for a slow-healig left tibia repair
and evaluation of renal dysfunction. (Tr. 364;. Two weeks later, Dr. Menon noted that
Plaintiff's leg healing was “progressing, but vergwly”; he encouraged Plaintiff “to consider a
little PT like exercise to accelerate the process.” §T1). In the “Review of Systems” section of
his notes, Dr. Menon stated Plaintiff had ‘eck pain and no difficulty walkingld.

In January 2015, Raymond Liu, M.D., saw Ridf, noting he wasstatus post complex
reconstruction of both lower ermities” and continued to hava mild amount of left hip pain
but mainly pain over the left &grior shin which prevent[edjim from walking.” (Tr. 391). He
also observed Plaintiff had “malum” and believed he would benefit from further surgery. (Tr.
393). Later that month, DLiu performed a left lp excision of heterotopiossification and left
tibia/fibula extension osteotomy with an intramedullary nail. (Tr. 3863 post-operative follow-
up eight days later, Plaintiff’eip pain was resolved; he waslily comfortable”, but “mostly
painful over fibula.” (Tr. 389). Plaintiff was traitisned to a walking boot, but instructed not to
weight bear and to return ftwo and a half weeks. (Tr. 390).

In August 2015, Dr. Liu noted Plaintiff was “doing well at home”, “slowly increasing his
activity”, and “using the elliptical machine at hetn(Tr. 447). Plaintiff also reported camping
with his friends, and “pulling kileft hamstring while liftinga log about 2 ¥2 weeks ago on his
camping trip.”ld. Since that injury, he was “resting andngsboth crutches dtome for about two
weeks”, but was “feel[ing] alnst back to normal” and retugd to using only one crutchd.

At the time he filed hisexond application in January 2016, a Social Security employee

observed Plaintiff “had crutches with him anddshe has had them since his last surgery in
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Sept[ember] 2013.” (Tr. 287) (cagiization altered). He furthemoted Plaintiffhad difficulty
sitting and standindd.

One week later, Plaintiff underwent anothemgguy for removal of ta left tibial nail due
to osteomyelitis. (Tr. 433-34). Post-surga®aintiff developed a@kp vein thrombosisSeeTr.
442. In February, Plaintiff had no pain in lég and was using a walking boot and crutches.

In March 2016, Plaintifbegan physical therap$eeTr. 577. He was “unable to weight
bear fully”.1d. Through that month, he remained lied in his ability to weight beageeTr. 572,
573. At the end of the month, Plaintiff stated heswsaing an elliptical machine, and that he “went
for a ‘hike’ yesterday”. (Tr. 570). During his s@ogient physical therapye@tment, Plaintiff often
had a crutchSeeTr. 537 (September 2016 — Plaihnoted increaseg@ain holding ts crutch); Tr.
545 (July 2016 — Plaintiff reportetyht shoulder pain due to “etch use”); Tr. 549 (June 2016 —
“[g]ait training [with] crutch”); Tr. 562 (April 2016 — noting Plaintifeaned right toward a crutch).

In August 2016, x-rays showdebaling tibial and fibular ostéomies. (Tr. 488). Dr. Liu
observed Plaintiff was “still walking with one crutcfir. 634) and state®laintiff was “okay to
continue to progressively weighear based on his symptoms” (Tr. 636). Plaintiff was to return in
three months. (Tr. 636). At a visit with DavidrRs, M.D., that same month, Plaintiff reported
pain in his left tibia as withis previous infectionhe requested blood tefor MRSA. (Tr. 494).
Dr. Parris also observed Plaintiff “was campiegently so his diet changed for several dalgs.”

Plaintiff stopped physicdherapy in November 2016 after vigits due to insurance issues.
Seelr. 534.

February 2017 x-rays showed healed fractmfethe left tibia ad fibula. (Tr. 600). In
March 2017, however, due to painful hardwap&intiff underwent a hardware removal and

excision of left hip heteropic ossification. (Tr. 604-07).
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In July 2017, Dr. Liu observed Plaintiff “otinue[d] to improve with time” and that
although he had not attended therafter his last visit, he workeoh exercises on his own. (Tr.
649). Plaintiff was “only occasionally” usingcautch for support, and was bicycling agdah.

In February 2018, Plaintiff returned to Drulieporting he was working “a desk job” but
“still ha[d] some pain ean with sitting.” (Tr. 658). Dr. Liu ned further surgery was possible, but
might be “particularly psblematic on the left side where peeviously had his infection.” (Tr.
660). Dr. Liu recommended “a course of conseéveamanagement with strengthening with
physical therapy” (Tr. 660), and, if unsuccessftiien a clamshell brace may be helpful to try”
(Tr. 661).

Plaintiff returned the follwing month, reportinga lot of pain radiating down his right
side”; it was mostly “over the lateral aspect & thigh although he [did] have some pain radiating
into his leg.”. (Tr. 702). On examination, he haepitus “over his latefglate” and a positive
straight leg raise test. (Tr. 708r. Liu noted that x-rays “demonate[d] no change in his overall
alignment or any concerns about his righthéeal plate.”ld. Dr. Liu diagnosed joint pain and
right-side sciatica; he prescribed paindication and ordered a lumbar spine MRIL. The MRI
was negative and surgical removal of the rigkgral femur plate wagcommended. (Tr. 705).

There are multiple references to “AssistiYevices: Wheelchair” in the “Social History”
section of Plaintiff's recordsSeeTr. 490, 495, 580 (Dr. Parris); Tr. 635, 650, 659, 703 (Dr. Liu).

Opinion Evidence

In February 2015, State agency physician Michael Delphia, M.D., reviewed Plaintiff's
records and opined he could occasionallydiftd carry twenty pounds, frequently lift and carry
ten pounds, stand and/or walk four hours in an eight-hour workday, and sit about six hours in

an eight-hour workday. (Tr. 66-67).
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In April 2016, State agencphysician Gerald Klyop, M.D., oped that Plaintiff could
occasionally lift or carry twenty pounds, andguently lift or carry ten. (Tr. 79). He opined
Plaintiff could sit about six hours in an eight-neworkday, but only stand/walk for a total of two
hours; he further could not use foonhtrols with his |& lower extremityld. Dr. Klyop also opined
Plaintiff had some postural and eronimental restrictions. (Tr. 80).

In November 2016, State agency physiciamidd Gardner, M.D., ifmed Dr. Klyop’s
opinion. (Tr. 115-17).

VE Testimony

A VE testified at the hearing before the A[Dr. 55-58). The ALJ asked the VE to consider
a hypothetical individual with Plaintiff’'s age, exhtion, work experience, and residual functional
capacity (“RFC”) as ultimately determined by the A&&€eTr. 56-57. The VE responded that such
an individual could not performPlaintiff’'s past work, but could perform other jobs such as
document preparer, order clerk, or circuit board inspeltoithe VE further testified that if the
individual were off task0 percent of the workday or werentiss an average of two months per
year of work, no jobs would bevailable. (Tr. 57-58).

ALJ Decision

In his August 1, 2018 written decision, the ALJ found Plaintiff had not attained age 22
since, nor engaged in substahgiainful activity as of his alged onset date (April 20, 1994). (Tr.
17). He found Plaintiff had sevemmpairments of: chronic kidnegisease, left hip heterotopic
ossification, left tibial malunion ith procurvatum, and unequal leg length. (Tr. 18). However, the
ALJ concluded that none of thasgpairments — individudy or in combnation — met or medically
equaled the severity of a listedpairment. (Tr. 18). The ALJ concluded Plaintiff had the RFC

to perform sedentary work as defihe 20 CFR 404.1567(a) and 416.967(a) except
he can occasionally use ramps and stditg can never use ladders, ropes, or
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scaffolds. [He] can occasially balance, kneel, stoop, crouch, and crawl. He can

never use foot controls bikrally. He would need to use a cane for ambulation. He

is restricted from hazards such as heightmachinery, but is able to avoid ordinary

hazards in the workplace, such as boxes on the floor, doors ajar, or approaching

people or vehicles.
(Tr. 19). The ALJ then found thabnsidering Plaintiff's agegducation, work experience, and
RFC, jobs existed in significant numbers in tla¢éional economy that Plaintiff could perform. (Tr.
23). Therefore, the ALJ found Pfaiff not disabled. (Tr. 24).

STANDARD OF REVIEW

In reviewing the denial of Social Seity benefits, the Court “must affirm the
Commissioner’s conclusions absent a determination that the Commissioner has failed to apply the
correct legal standards or has made findinggacof unsupported by substantial evidence in the
record.”"Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1BP “Substantial evidence
is more than a scintilla of evidence but less thgmeponderance and is such relevant evidence as
a reasonable mind might accept as adequate to support a conclBsieeny’ v. Sec’y of Health &
Human Servs 966 F.2d 1028, 1030 (6th Cir. 1992). The @ussioner’s findingsas to any fact
if supported by substantial eedce shall be conclusiveMcClanahan v. Comm’r of Soc. Sec.
474 F.3d 830, 833 (6th Cir. 2006) (citing 42 U.S.Ci0%(g)). Even if suliantial evidence or
indeed a preponderance of the evidence suppartdmant’s position, the court cannot overturn
“so long as substantial evidence also supports the conclusion reached by theldhles."v.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY
Eligibility for benefits is pedicated on the existence oflizability. 42 U.S.C. 88 423(a),

1382(a). “Disability” is defined as the “inability to engage in any substantial gainful activity by

reason of any medically determit@kphysical or mental impairmeéwhich can be expected to
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result in death or which has ladtor can be expectéad last for a contimous period of not less
than 12 months.20 C.F.R. 88 404.1505(a) & 416.905(s¢e alsat2 U.S.C. § 1382c(a)(3)(A).
The Commissioner follows a fivetep evaluation process—fouati20 C.F.R. 88 404.1520 and
416.920—to determine if a claimant is disabled:
1. Was claimant engaged in abstantial gainful activity?
2. Did claimant have a medically det@nable impairment, or a combination
of impairments, that is “severe,” whiés defined as onghich substantially
limits an individual’s ability tgperform basic work activities?

3. Does the severe impairment meet of the listed impairments?

4, What is claimant’s residual funotial capacity and can claimant perform
pastrelevantwork?

5. Can claimant do any other work cafexing his residual functional
capacity, age, education, and work experience?

Under this five-step sequential analysis, ttenehnt has the burden of proof in Steps One
through FourWalters 127 F.3d at 529. The burden shifts to the Commissioner at Step Five to
establish whether the claimant has the residual functional capacity to perform available work in
the national economyid. The ALJ considers the claimant’ssi@ual functionalcapacity, age,
education, and past work experience to determine if the claimant could perform otheldwork.
Only if a claimant satisfies eaefement of the analysis, includj inability to do other work, and
meets the duration requiremerisshe determined to be disabled. 20 C.F.R. 88 404.1520(b)-(f) &
416.920(b)-(f);see also Walterd 27 F.3d at 529.

DISCUSSION
Plaintiff contends the ALJ: (1) failed to prapeconsider whether he satisfied the criteria

of Listings 1.02 and 1.06 at Stepré&h; (2) failed to properly evaluate Plgis credibility; and
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(3) did not meet hipurden at Step Fiv&seeDocs. 13, 17. For the reasons discussed below, the
Court finds no error and affirms.
Step Three

Plaintiff contends the ALJ erred innfling he did not meet Listings 1.02 and 1.06
Specifically, he argues the ALJ’s determinatioatthe could “ambulateffectively” is neither
adequately explained nor supported by substantial evidence.

Plaintiff bears the burden at Step Threeestablishing that his impairments meet or
medically equal a listingSee Buress v. Sec'y of Health & Human SeBab F.2d 139, 140 (6th
Cir. 1987);Bingaman v. Comm’r of Soc. Set86 F. App’x 642, 645 (6th Cir. 2006ee also
Walters 127 F.3d at 529. The Listing of Impairmentgated at Appendix 1 to Subpart P of the
regulations, describes impairments the Social Security Administration considers “severe enough
to prevent an individual from doirany gainful activity, regardless bfs or her age, education, or
work experience.” 20 C.F.R. 88 404.1525(a), 416.925{@ther words, a claimant who meets or
medically equals the requirements of a listed immpant will be deemed conclusively disabled.
SeeReynolds v. Comm’r of Soc. Set24 F. App’x 411, 414 (6th Cir. 2011). “A claimant must
satisfy all of the criteria to meet the listindggabbers v. Comm’r of Soc. Sea82 F.3d 647, 653
(6th Cir. 2009), and all of thesmiteria must be met concurrenfigr a period of ateast twelve
continuous monthsSee20 C.F.R. 88 404.1525(c)(3))(4404.1509, 416.925(c)(3)-(4), 416.909;
20 C.F.R. Pt. 404, Subpt. P, App’x 1, Listing XDP(“Because abnormal physical findings may
be intermittent, their presence over a periotirné must be established by a record of ongoing
management and evaluation.Qullivan v. Zebley493 U.S. 521, 530 (1990) (“For a claimant to
show that his impairment matches a listing, it must rakeif the specified medical criteria. An

impairment that manifests only somithose criteria, no matter haseverely, does not qualify.”).

10
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The Sixth Circuit has explained that at StEpee the ALJ must “actually evaluate the
evidence, compare it tithe applicable] Listing, and given explained conclusion, in order to
facilitate meaningful judicial reviewReynolds424 F. App’x at 416. However, the Sixth Circuit
has also found remand not required based on arsAlulsory evaluation of (or failure to evaluate)
a listing where a plaintiff had not shown heutd satisfy the listing, or where the ALJ made
sufficient supporting findings elsewhefee Forrest v. Comm’r of Soc. S&91 F. App’x 359,
366 (6th Cir. 2014) (“[W]e declin€orrest’s invitation to . . . toequire remand when the ALJ
provides minimal reasoning at stepeth of the five-step inquiry[.]'Bledsoe v. BarnhartLl65 F.
App’x 408, 411 (6th Cir. 2006) (looking to findingsselvhere in ALJ’s decision to affirm a Step
Three determination; no netrequire the ALJ to “spetiut every fact a second timetf, Smith-
Johnson v. Comm’r of Soc. Se€/9 F. App’x 426, 432 (6th Cir. 20148 ¢ynolddoes not require
remand unless claimant can “padiatspecific evidence that demarages he reasohly could meet
or equal every requirement of the [L]isting” difidlbsent such evidence, the ALJ does not commit
reversible error by failing to evaluate a [L]iggiat Step Three.”) (ietnal citations omitted).

Plaintiff argues that the ALJ erred by failitmproperly consider whether he satisfied the
criteria of Listings 1.02 and 1.06pecifically, he argues the ALXketermination that “there was
not evidence of an inability ambulate effectivédy the durational requirement” (Tr. 18) is not
supported by substantial evidence.

Listing 1.00B2b — incorporated by referencéath Listings 1.02 an#l.06 — describes the
inability to ambulate effectively as “an extreme liatibn of the ability tavalk” and it “is defined
generally as having insufficieldwer extremity functioning . .to permit independent ambulation
without the use of a hand-held assistivevice]] that limits the functioning of both upper

extremities.” 20 C.F.R. Pt. 404, SubBt App’x 1, Listing 1.00B2b(1}xee als®0 C.F.R. Pt. 404,

11
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Subpt. P, App’x 1, Listings 1.02A, 1.06B. By contrdle Listings describée ability to ambulate
effectively as follows:

To ambulate effectively, individuals muke capable of sustaining a reasonable
walking pace over a sufficient distance to be able to carry out activities of daily
living. They must have the ability to tr@lvwithout companion assistance to and
from a place of employment or school. eféfore, examples of ineffective
ambulation include, but are not limited to, the inability to walk without the use of
a walker, two crutches or two canes, thabitity to walk a block at a reasonable
pace on rough or uneven surfaces, thability to use standard public
transportation, the inability to carry out routine ambulatory activities, such as
shopping and banking, and the inability tontd a few steps at a reasonable pace
with the use of a single hd rail. The ability to walkndependently about one’s
home without the use of assistive devices does not, in and of itself, constitute
effective ambulation.

Id. at Listing 1.00B2b(2).
At Step Three of his angis, the ALJ explained:

Listing 1.02 is not met because there is no evidence of involvement of one major
peripheral weight-bearing joint, resulting imability to ambulate effectively, as
defined in 1.00B2b or inveement of one mar peripheral joih in each upper
extremity, resulting in inability to perforfine and gross movements effectively,

as defined in 1.00B2b.

Listing 1.06 (fracture of the femur, tibia, pelyvor one or more of the tarsal bones
with: A. Solid union not evidence[d] aappropriate medically acceptable imaging
and not clinically solid; and B. Inabilityo ambulate effectively, as defined in
1.00B2b, and return to effecivambulation did not occur or is not expected to
occur within 12 months of onset.

The requirements of Listings 1.02 and 1.06 were not met because there was not
evidence of an inability to ambulatefesgtively for the durational requirement.
Although the claimant had ntigle orthopedic surgeries dris legs, he returned to
effective ambulation after ¢hnitial recovery period. Byuly 18, 2017, the claimant
reported to Dr. Liu that his left leg ciimued to improve with time, and he only
occasionally used a crutch for support (Ex. 1F/2). He resumed using a bicycle.

(Tr. 18).
Plaintiff argues this analysis is insufficteand fails to take into account that he “had
surgery in both January 2015 and January 2016 and was still using aicrb&dbruary 2017.”

(Doc. 13, at 11). He asserts th@lhe ALJ, therefore, detailkevidence supporting that Theroux
12
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was using a crutch for longer thtre requisite twelve monthdd. The Court finds this argument
unavailing because the use of a single crdimbs not, alone, constitute ineffective ambulation.
See, e.gBrown v. Berryhil] 2018 WL 3548843, at *18 (N.D. @) (collecting cases).

Plaintiff further argues that “the listing doest require the use of two crutches, but rather
that Theroux was unable to caroyt routine ambulatory activiseand/or walk a block at a
reasonable pace on rough or uneven surfaces.” ({at 11). This is accueg however, it is
Plaintiff's burden to establisdisability at Step Thre&ee Waltersl27 F.3d at 529. And Plaintiff
has cited no specific evidence — opimor otherwise — to supporigtcontention. Rather, Plaintiff
describes the medical evidence regarding hisesi@gjand his testimorgnd seemingly asks the
Court to infer from thigvidence that he could not walk mough or uneven surfas or complete
routine ambulatory activities. But it is not tH@ourt’s role in reviewing the ALJ’s decision to
make such inferences. Although Plaintifintends there was “no evidence that a]ldambulate
effectively over rough or uneven surfaces” (Doc. dt311) (emphasis added), to the contrary, it
was Plaintiff's burdeno show that heould notdo so.

Further, the ALJ cited in his Step Three gsa Plaintiff's statemento Dr. Liu in July
2017 that he was only occasionally using a crutchsépport. (Tr. 18) (citing Tr. 649). At that
same visit, Plaintiff told Dr. L he had started bicycling agaid. Additionally, elsewhere in his
decision, the ALJ cited Dr. Liu’August 2015 notes th&aintiff was using s elliptical machine
at home and camping with his friends (Tr. 21) (citing Tr. 44&&Tr. 447 (“He has been using
the elliptical machine more at home and recentlgtweamping with his friends. He reports pulling
his left hamstring while lifting a log about 2 ¥2 weeks ago on his camping trip.”). He also cited Dr.
Liu's August 2016 note that Pldiff should continue increasgy weight bearing “indicating

improvement.” (Tr. 21) (citing Tr. 636)eeTr. 636 (“okay to continu& progressively weight-

13
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bear based on his symptoms”). These latetutd findings supporthe ALJ's Step Three
determinationSee Forrest591 F. App’x at 366Bledsoe 165 F. App’x at 411.

Although Plaintiff can certainly point to periodétime when he reqred two crutches, or
could not bear weighfiollowing surgeriel he has not demonstratecattany such inability to
ambulate satisfied the twed-month durational perio&ee Forrest591 F. App’x at 366 (“To meet
either listing, Forrest must also show that hisiiiitglio ambulate lasted aran be expected to last
for at least twelve months.”)ifmg Listing 1.00B2a). As sucHor the reasons discussed above,
the Court finds the ALJ didot err at Step Three.

Subjective Symptoms

Plaintiff further argues the ALJ “did notggerly evaluate the megdil evidence and make
a determination as to whethEheroux’s testimony wasedible.” (Doc. 13, at 15).

In considering symptoms, an ALJ follows a tat@p process, presceith by regulation. An
ALJ must first determine whether there is adenying medically determinable impairment that
could reasonably be expected to produce thienalat’s alleged symptoms; second, if such an
impairment exists, the ALJ must evaluate thenstty, persistence, and limiting effects of those
symptoms on the claimant’s ability to dmsic work activities. 20 C.F.R. 88 404.1529(a),
416.929(a). In making this determiima and considering whether a claimant has disabling pain,

an ALJ must consider: (1) daigctivities; (2) locationduration, frequency, and intensity of pain

1. The Court observes that them® several notations regardiwteelchair usage in the record.
SeeTr. 490, 495, 580, 635, 650, 659, 703. These are alleymyvin the “social history” section

of Plaintiff's records fran Drs. Liu and ParrisSee id Plaintiff cites only onef these records in

his factual summary (Doc. 13, afcting Tr. 580)) and presents no sgiecargument that he used

a wheelchair for any extended period. Moreovesame of these records, Plaintiff was noted to

be ambulating with the use of a single crutsbeTr. 634 (“He is still ambulating with one
crutch.”); Tr. 649 (“He states that he now only occasionally uses a crutch for support.”), suggesting
the reference to wheelchair usageswigstorical, rather than current.
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or symptoms; (3) precipitating aradjgravating factors; (4) thgpe, dosage, effectiveness, and
side effects of any medicatio(f) treatment, other than mediaatj to relieve pain; and (6) any
other measures used to relievenp@0 C.F.R. 88 404.1529(c)(3), 416.929(c)&&ke alsdSSR 16-
3p, 2017 WL5180304. “Discounting credibility to a e@ntdegree is appropriate where an ALJ
finds contradictions amongthe medical reports, claimts testimony, and other
evidence.'Walters v. Comm’r of Soc. Sed.27 F.3d 525, 531 (6th Cir. 1997). The ALJ's
subjective symptom evaluation determination “must be sufficiently specific to make clear to the
individual and to any subsequeamtviewers the weight the adjedtor gave to the individual's
statements and the reasons for that weidtwgers 486 F.3d at 248.

Plaintiff specifically argues:

Once again, the ALJ based his decisiortt@erroneous allegan that Theroux

was able to ambulate effectively afterreeovered from his various surgeries. (Tr.

20). As stated in the preceding [a]Jrguj€Fheroux never recovered to the point

where he could ambulate without the useoné crutch or a cane. Whenever he

would improve, he would neexhother surgery and/orwdop an infection. Since

Theroux was not able to ambulate effectively, the ALJ erredsimbis credibility

analysis on that fact.
Id. at 15-16. Because, as discussed above, the fluls substantial evidence supported the ALJ’s
determination that Plaintiff was etto ambulate effectively as thiarm is defind by the Listings,
there is similarly no merit to Rintiff's argument on that baskere. Moreover, the Court notes
that at Step Four, where the Akvaluated Plaintiff’'s subjective symptoms, the ALJ significantly
limited Plaintiff — to a range of sedentary work with additional postural and environmental
restrictions.SeeTr. 19. The RFC accounted for Plaifisfneed for amassistive deviceSee id.

(“He would need to use a cane for ambulation.”). Plaintiff only objects to the ALJ’s credibility

finding on this basisSeeDoc 13, at 15-16. The Court finds no error.
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Step Five

Finally, Plaintiff argues the ALJ erred at Step Five. He contends, based on the VE's
testimony — if a person were off task or misaesignificant amount of wk, no jobs would be
available — that “the ALJ erraglhen he found that there webg Theroux could perform in the
national economy.” (Doc. 13, at 17).

To meet the burden at Step Five, the Corsioiger must make a finding “supported by
substantial evidence that [Plaintiff] has the \tao@al qualifications to pgorm specific jobs.™
Varley v. Sec'y of Health & Human Sepn&20 F.2d 777, 779 (6th Cir. 1987) (quotiddBanner
v. Sec’y of HealthEduc. & Welfare 587 F.2d 321, 323 (6th Cir. 1978“Substantial evidence
may be produced through rel@n on the testimony of a vocata expert in response to a
‘hypothetical’ question.ld. If an ALJ relies on a VE testimony in response to a hypothetical to
provide substantial evidence, that hypotheticalist accurately pody the claimant's
limitations.Ealy v. Comm’r of Soc. Se&94 F.3d 504, 516-17 (6th Cir. 2010). However, an ALJ
is only required to include in the RFC thasstrictions he finds credible and supportedn v.
Soc. Sec. Admirb73 F. App’x 498, 502 (6th Cir. 2014) (citi@@asey v. Sec’y of Health & Human
Servs, 987 F.2d 1230, 1235 (6th Cir. 1993)).

Although framed as a Step Five argument, RfEmthallenge is ultimately to the ALJ’'s
failure to include — at Step Four — the citedifations (being off taskor missing work due to
surgeries and recovengeeDoc. 17 (“In this matter, the ALJdlinot include the fact that Theroux
had a history of surgeries which would resulhis inability to work on average two months a
year.”). Thus, the question is whether subisshrevidence supports éhALJ’s decision not to

include such limitationdt does so here.
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A claimant’s RFC is an assesgmef “the most [he] can stitlo despite [his] limitations.”
20 C.F.R. 88 404.1545(a)(1), 416.949%1& In formulating the RFC, an ALJ must consider all
symptoms and the extent to which those symptoms are consistent with the objective medical
evidence. 20 C.F.R. 88 404.1529, 416.929. An ALJ must also consider and weigh medical
opinions. 20 C.F.R. 88 404.1527, 416.927. “The respoitg for determiring a claimant’s
residual functional capacity rests with the ALJ, not a physiciaoe’ v. Comm’r of Soc. Se842
F. App’x 149, 157 (6th Cir. 2009) (citing 20 G==.8 416.946(c)). An ALJ’'s RFC determination
must be supported by evidencere€ord, but it need not corgand to, or even be based on, any
specific medical opiniorSeeBrown v. Comm’r of Soc. Se&02 F. App’x 328, 331 (6th Cir.
2015). It is the ALJ’'s duty to formulate a clainta RFC based on all the relevant, credible
evidence of recordlustice v. Comm’r of Soc. Se615 F. App’x 583, 587 (6th Cir. 2013).

The ALJ in this case evaluated the evidenoeedical and otherwise — in formulating the
RFC. (Tr. 19-22). After review, he reasonably deieed Plaintiff could perform less than a full
range of sedentary work, with postural anmavieonmental restrictios. (Tr. 18). Although
Plaintiff's counsel argued at tliearing that Plaintiff could nqgterform even sedentary work due
to his multiple surgeries and recoverissdTr. 38-39) and asked the \tiestions regarding the
restrictions Plaitiff now cites éeeTr. 57-58), the fact that suduestions were asked did not
obligate the ALJ to include these restrictiansthe RFC. And his ecision not to do so was
supported by substantial evidence in the decision showing Plaintiff waasnobited as the
guestions suggestefeeTr. 20 (citing Plaintiff’'s work at the time of the hearing); Tr. 21 (citing
Plaintiff's multiple surgeries, but also notatioregarding camping, using an elliptical machine,

bicycling, and working a “desk job”).
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Further, the ALJ's RFC is supported by the opmnevidence of recordh the form of the
State agency physician opinioinem April and November 201&eeTr. 79-80, 115-17. Plaintiff
argues in Reply that the Statgency physicians are “non-orthaolie physicians” who “did not
have all the relevant evidence before thentihgiPlaintiff's November 2016 knee pain (Tr. 526)
and March 2017 surgery (Tr. 605-07). (Doc. 17, at.ZB¥t, the regulatianrecognize one factor
to be considered in weighing medical souagenion is “the amounbf understanding of our
disability programs and their ewdtiary requirements that a medical source has” 20 C.F.R. 88
404.1527(c)(6), 416.927(c)(63ee also Gibbens v. Comm’r of Soc. 3889 F. App’x 238, 247
(6th Cir. 2016) (“State agency medical consutkaare highly qualified medical sources who are
also experts in the evaluation of medical issimedisability claims under the Social Security
Act[.]) (internal quotation anccitation omitted). Second, th&LJ considered the evidence
subsequent to the State agency physician opingael (. 21), so he did not comnypeer seerror
in relying on earlier opinion evidenc8ee, e.gMcGrew v. Comm’r of Soc. Se843 F. App’X
26, 32 (6th Cir. 2009) (ALJ’s reliance upon stateraty reviewing physicians’ opinions that were
outdated was not error where the ALDbnsidered the evidence post-dating those
opinions);Patterson v. Comm’r of Soc. Se2017 WL 914272, at *10 (N.D. Ohio) (“ALJ may
rely on a state agency reviewehovdid not review the ¢ine record, so . . . long as the ALJ also
considers the evidence postidg the opinion.”). Andalthough Plaintiff poirg to her March 2017
surgery, the ALJ specifically ciiesubsequent records thatJdaly 2017, Plaitiff was using a
bicycle and was only occasionally using a crutch (Tr. 21 (citing Tr. 649)), and by February 2018,
reported working a “desk job” (Tr. 21 (citing . T858)). Moreover, these physicians had records
regarding Plaintiff's multiple previous surgesiand recovery periods @dpined Plaintiff could

perform a reduced range of sedentary work. The ALJ explained that he found these opinions
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supported by the record, and coteig with subsequent record3r. 22). The ALJ's RFC is a
substantially supported view tfe record as a whole.

Without a doubt, Plaintiff has a complex meali history, and is certainly significantly
limited in what he can do physically. Plaintiffchanultiple surgeries, each of which required a
recovery period. But the ALJ’s deteination — that despite thisieence, Plaintiff could perform
a reduced range of sedentary work — is suppdiyedubstantial evidence in the record, that is
“more than a scintilla . . . buéss than a preponderance and . . . such relevant evidence as a
reasonable mind might accept as@uhte to support a conclusioBésaw 966 F.2d at 1030. This
Court must affirm “sodng as substantial evidence . . . s the conclusion reached by the
ALJ” even if substantiatvidence also supports Ri&ff's contrary claim.Jones 336 F.3d at 477.

CONCLUSION

Following review of the argumén presented, the record, and the applicable law, the

undersigned finds the Commissioner’'s decisaenying CIB, DIB, and SSI supported by

substantial evidence amdfirms that decision.

s/ James R. Knepp ||
United States Magistrate Judge

19



