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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERNDIVISION

VICKI FISHER, CASE NO. 1:19¢v-01777
Plaintiff, MAGISTRATE JUDGE
KATHLEEN B. BURKE
V.

COMMISSIONER OF SOCIAL
SECURITY,
MEMORANDUM OPINION & ORDER

e A RN

Defendant.

Plaintiff Vicki Fisher(*Plaintiff” or “Fishet’) seeks judicial review of the final decision
of Defendant Commissioner of Social Security (“DefendantGammissioner”) denying ér
applicatiors for social security disability benefitdDoc. 1. This Court has jurisdiction pursuant
to 42 U.S.C. § 405(g) This case is before thmmdersigned Magistrate Judge pursuant to the
consent of the parties. Doc. 13.

For the reasons explained herein, the CA&REIRM Sthe Commissioner’decision

|. Procedural History

OnNovember 4, 2013, Fisherotectively filed applicatios for disability insurance

benefits (“DIB”) and supplemental security income (“SSI”). 96, 157-170, 512Fisher

alleged aisability onset date of February 7, 2013. Tr. 56, 157, 512. She alleged disability due
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to back problems, vision problems, numbness, high blood pressure, and diabetes. Tr. 56, 96,
107.

After initial denial by the state agency (96-101) and denial upon reconsideration (Tr.
107-119, Fisherrequested a hearing (Tr19-120). A hearing was held bef@me administrative
law judge (“ALJ”) on January 14, 2016. Tr. 32-45, 512. On February 8, 2016, the ALJ issued
anunfavorable decision (Tr. 16-31), finding tlasherhad not been under a disability, as
defined inthe Social Security Acfrom February 7, 2013, through the date of the decision (Tr.
19). Fisherrequested review of the ALJ’s decision by the Appeals Council. Tr.Gh2.

January 11, 2017, the Appeals Council dekisther’'srequest for review, making the ALJ’s
decision the final decision of the Commissioner. Tr. 3-6.

On February 14, 201Fisher filed an appeal with the United States District Court for the
Northern Districtof Ohio. Tr. 512 Fisher v. Comm’r of Soc. Se€ase No. 1:1¢v-00302. On
August 28, 2017, the district court remandeel Commissioner’s final decisidnTr. 512, 672-
676. On January 8, 2018, the Appeals Council issued its Notice of Order of Appeals Council
Remanding Case to Administrative Law Judge. Tr. 672-676. The Appeals Coun&border
that, upon remand, the Administrative Law Judge evaluate Fisher's mentainmapts. Tr.
675. Also, in its remand order, the Appeals Council noted that Fisher had filed a subsequent
claim for DIB and SSI benefits on February 1, 2017, and ordered theisglative law judge to
consolidate those claims with the prior claims and to issue a new decision on thelatetsol
claims. Tr. 675see alsdlr. 513, 735-741, 742-747.

A hearingwas held before the ALJ on July 10, 2018. Tr. 541-558. On July 30, 2018, the

ALJ issued an unfavorable decision (Tr. 509-540), finding that Fisher had not been under a

1 The parties had jointly moved for a sentence four rem&aee Fisher v. Comm’r of Soc. S&tase No. 1:1-¢v-
00302, Northern District of Ohio.
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disability, as defined in the Social Security Act, from February 7, 2013, through ¢éhefdlaé
decision (Tr. 514). Fisher requested review of the ALJ’s decision by the Afipmateil. Tr.
502-508, 726-731. On July 19, 2019, the Appeals Council denied review, making the ALJ’'s July
30, 2018, decision the final decision of the Commissioner following remand by the caurt. Tr
502-508. On August 6, 2019, ke filedthe appeal pending in thisse. Doc. 1.
Il. Evidence

A. Personal, vocational and educationaladence

Fisher was born in 1963. Tr. 529. She lives with her mom and brother at her mom’s
house. Tr. 545. She$at least a higlschool education. Tr. 529. Fisher’s past work included

work as a general laborer, machine operator, warehouse worker, and prep cook and dishwasher.

Tr. 554.
B. Medical evidence
1. Treatment history

Although Fisher’s alleged disability onset date extends back to February 7, 2013, her
mental health treatment records are dditem 2014 through at least 2018ee e.g.Tr. 327-
337,351-377,419-501,905-981,1024-1037,1098-1Fisher's mental health treatment has been
provided ly Catalyst Life Servicesld. Upon heifamily physician Dr. Davis’'s recommendation
(Tr. 335), on June 25, 2014, Fisher underwent an Adult Diagnostic Assessment (Tr. 327-337).

The assessment was conducted by Nicole C. Rollins, MSW, LSW. TrA33fe time
of the assessment, Fisher was 50 years old. Tr. 335. Dr. Davis recommended$mnecstse

because Fisher was “feeling so down and depressed[,]” Tr. 335. Fisher thktyse felt she

2 Plaintiff's summary of the medical evidence includes evidence pertainimgy @leged physical impairmisn
Doc. 15, pp. 3/. However, the arguments raised in this appeal pertain to the ALJ'siamdller alleged mental
healthimpairments. Accordingly, the medical evidence summarized herein is dgfieriéd to evidence relating
to Plaintiff's alleged mental impairments.
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could not function and she cried all the time. Tr. 335. Dr. Davis was prescribing Fiskac
for her depression and Fisher thought it “helped some[]” but she still felt “strakweepy all
the time.” Tr. 335. Fisher reported that she did not want anyone around her; she did not want to
be touched; and she wanted to hide from everything and she sat in a dark bedroom and cried all
the time. Tr. 335. Fisher indicated that she felt anxious and nervous when there was a lot of
noise or people and she did not leave her house unless it was absolutely necessary. Tr. 335.
Fisher felt that everything was closing in on her. Tr. 335. Fisher reported pepor e 335.
She was willing to see a physician for medication management. Tr. 335. MssRoll
assessment was major depressive disorder, recurrent, moderate andzgeramnalety disorder.
Tr. 335. Ms. Rollins assigned a GAF score of40t. 335. She recommended pharmacological
management. Tr. 335.

On September 11, 2014, an initial psychiatric evaluation was conduckayeysrund,
APN. Tr. 422-428.0n mental status examinationskér was observed to be well groomed;
mildly overweight; mildly mistrustful and withdrawn; her eye contact and agingre average;
her spech was clear; her thoughts were logical but mildly racing; her mood waes abelgt
depressed and severely anxious; her affect was moderately flat; she was cmsbm@ti
exhibited mild anhedonia; she was severely withdrawn; her memory was mildyathher

intelligence was average and her insight/judgment was fair. Tr. 424-426. fejgsbded

3 GAF (Global Assessment of Functioning) considers psychologicahlsoul occupational functioning on a
hypothetical continuum of mental health illness8seAmerican Psychiatric AssociatioBiagnostic & Statistical
Manual ofMental Health DisordersFourth Edition, Text Revision. Washington, DC, American Psychiatric
Association, 2000 (“DSMV-TR"), at 34. A GAF score between 31 and 40 indicates “some impairment iy realit
testing or communication (e.g., speech at timegiiil, obscure, or irrelevant) or major impairment in several
areas, such as work or school, family relations, judgment, thinkimgood (e.g., depressed man avoids friends,
neglects family, and is unable to work; child frequently beats upger childen, is defiant at home, and is failing
at school).” Id. With the publication of the DSM in 2013, the GAF was not included in the DSMSee

American Psychiatric AssociatioBiagnostic & Statistical Manual of Mental Health DisordeFsfth Edition,
Arlington, VA, American Psychiatric Association, 2013 (“DS), at 16.
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anxiety symptoms that were disabling for her functioning. Tr. 426. Fisherteditet her
mood was a “1” on a scale of-10" with “10” being the best and her anxiety was a “1” on a
scale of “110” with “10” being no anxiety. Tr. 426. Fisher was diagnosed mjor
depressive disorder, recurrent, moderate and panic disorder with agoragith&signed a
GAF score of 48 Tr. 426-427.As justificatian for the diagnoses, it was noted that Fisher’s
mood was low and she was unable to leave her room unless there was no one else in the room.
Tr. 427. Fisher's Prozac was increased; sheprescribedlrazadone to help with sleep issues;
and she was presibed Buspar for her anxiety symptoms. Tr. 427.

Fisher saw counselor Charlene Santee, PMH®ICon December 23, 2014. Tr. 354-
356. Fisher reported that she could not leave her house because she would get nauséated and s
generally stayed in her bedmm and looked out the window. Tr. 354. Fisher listened to music.
Tr. 354. She relayed that she did not think that the Prozac was helping and the Trazadone did
not help her sleep. Tr. 354. Fisher indicated she did “OK” when no was arouricther
people were around, she could not do things. Tr. B&he reported feeling that way for two
years and relayed that she cried constantly. Tr. 3 was taking her medications as
prescribed without side effects. Tr. 35isher’s sisteprganized Fisher’s pills for her in a pill
container. Tr. 354Fisher indicated her concentration was fair; her motivation and energy were
poor. Tr. 354 On mental status examinatidfurseSantee observed that Fisher was dressed
appropriately; she had good eye contact; her speech was clear and coherenbwmithl @ate,
rhythm and volume; her language was normal for her age; her fund of knowledgéhias

normal limits; her thought process was logical and organized; her thought cordartevaiy

4 A GAF score between 41 and 50 indicates “serious symptoms (e.g., sule@#bmn, severe obsessional rituals,
frequent shoplifting) or any serious impairment in social, occupation school functioning (e.g., few friends,
unable to keep a job).” DSW -TR, at 34.
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she denied audio and visual hallucinations; her mood was dysphoric; her affect igashabi
denied homicidal and suicidal ideation; she was calm and cooperative but tearfudsshlenyv
and oriented x 4; and her insight/judgment appeared limifed354. Nurse Santee increased
Fisher's Prozac and Trazadone, continued Fisher’'s Buspar, and added Seroquel. Tr. 355.
Fisher savNurseSantee again on January 16, 2015. Tr. 357-359. Fisher relayed that the
Prozac was helping her and the Trazadone was helping her get to sleep. Nu&gBantee’s
mental status findings were generally the samanabe prior visit buNurseSantee noted that
Fisher's mood was “mildly dysphoric, but a little better” and her affestseal. Tr. 357Nurse
Sante continued Fisher's medications but increased the Seroquel dosage. THUBES.
Santee noted that Fisher was scheduled to see Vickie Jarvis for a therapynagmdirkr. 358.
Fisher savNurseSantee the following month on February 16, 2015. Tr. 360-RBb62se

Santee noted that Fisher presented “a little better[,]” “even initiated @i’ that day, and
“even smiled a couple of times.” Tr. 360. Fisher reported thagtdheould not leave her house
without feeling nauseated. Tr. 368he explained thabn the day she had to visit her therapist,
she fainted and broke a tooth. Tr. 360. Fisher continued to report that the Prozac and Trazadone
were helping. Tr. 360. She was not crying as much as she had been. NuB&HSantee
noted that the increase in medication was helping Fisher sleep but she wasistlsbae
depression and anxiety issues. Tr. 3BlrseSantee increased Fisher’'s Seroquel again to help
with Fisher’'s mood/anxiety. Tr. 36DNurseSantee noted that Fisher should continue her
therapy with Ms. Jarvis. Tr. 361.
When Fisher sawurseSantee on March 16, 2015, (Tr. 363-365), Fisher relayed that she

was seeing her therapist Ms. Jarvis every two weeks and she indicated thdtrsji&fetel as

5> Counseling notes from Fisher’s sessions with Ms. Jarvis frelnuary 3, 2015, through December 10, 2015, are
found in the record at Tr. 48801.
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guilty like everything [was] [her] fault[]” (Tr. 363). Fisher also reddythat the Buspar was
helping with her anxiety and she was not chewing on her fingers like she had be@®3. Tr
NurseSantee noted on mental status examination that Fisher's mood was “mildly dyspimoric
much better[.]” Tr. 363. Fisher’s affect was still noted to be “sad.” Tr. BeseSantee
continued Fisher’s medication but increased the Seroquel again to help with Fisher’s
mood/anxiety. Tr. 364.

During vists with NurseSantee in April and May 2015, Fisher was doing much better.
Tr. 366-371. She relayed that she had been sittirgeomof porch, getting some sun, and
watching the kids play. Tr. 366, 369. Fisher was not crying like she had been and reported
feeling better. Tr. 366, 36 NurseSantee observed that Fisher's mood was euthymic and her
affected was blunted but not as sad. Tr. 366, 369. Fisher was continuing to see Ms. Jarvis for
therapy. Tr. 369. During the May 11, 2015, appointmentséSantee noted that Fisher was
doing much better but still tended to isolate. Tr. 3MQrseSantee continued Fisher’s
medications. Tr. 370.

In June and July 2015, Fisher was continuing to do better but had a setback due to it
being the anniversamf a traumatic event that Fisher had encountered when she was 16 years
old. Tr. 372, 375. Fisher reported that her anxiety was much better and she was not chewing on
her fingers like she had been. Tr. 372, 375. Fisher’s concentration, motivatiameagyl \@ere
better. Tr. 372, 375. At the June 8, 2015, appointnMamseSantee noted that Fisher was
doing much better but also noted the setback that Fisher had due to the anniversaoyr of a pri
traumatic event. Tr. 37 urseSantee continued modteisher’'s medications except she
increased the Seroquel and discontinued the Trazadone. Tr. 373. At the July 6, 2015,

appointmentNurseSantee did not make any changes to Fisher’'s medications. Tr. 376.
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During an August 20, 2015, appointment withrse Santee, Fisher was mildly dysphoric
and she had a blunted, labile affect. Tr. 444-446. Fisher had not seen her therapist, Ms. Jarvis,
for over a month. Tr. 444. She planned to schedule an appointment with her. THu44d.
Santee noted that FRier was doing better but had a small setback since she had not been
attending her therapy sessions. Tr. 445. Fisher’'s medications were continued. Tr. 445.

When Fisher saurseSantee on September 17, 2015, (Tr. 441-44@)seSantee
noted that Fisher was doing better but had a small setback because her father hmathbeen i
hospital with pneumonia which had caused her to feel down for about a week (Tr. 442). Fisher
was also wrried about a niece who had recently had a baby. Tr. 442. The following month,
Fisher's niece and father were doing well but (Tr. M3)seSantee noted that Fisher had
another setback because her nephew had overdosed and died (Tr. 443, 445).

During November and December 2015 appointments WittseSantee (Tr. 429-435),
Fisher expressed concerned about too many people being around during the holidgs (Tr
440). Fisher’s father was doing better but her uncle required brain surgery due tanhis brai
cancer. Tr. 429. Fisher’s anxiety, concentration, motivation and energy continued tiebe be
but her sleep was not good. Tr. 428urseSantee observed that Fisher's mood was euthymic
her affect was blunted. Tr. 429, 43isher had started to use an exercise bike in her room. Tr.
429.

Fisher continued to s&urseSantee during 2016. Tr. 906-937. During a March 10,
2016, appointmeniNurseSantee noted that Fisher was having some anxiety and depression
issues. Tr. 906. Fisher did not think that the Prozac was working like it had d€arseo
Santee advised Fisher to taper off the Prozac and Fisher was stardikeg Zoloft. Tr. 906. At

a subsequent March 30, 2016, appointmdntseSantee discontinued the Prozac and increased
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the Zdoft. Tr. 908. Fisher relayed that her sleep had not been good and when she was able to
sleep she was having nightmares. Tr. 908. Fisher reported that she was usingiserleke
“some.” Tr. 908. She was tired all the tinsae was taking her S&uel in the morning Nurse
Santee reminded Fisher she was supposed to take her Seroquel in the morning and Zoloft a
night. Tr. 908.NurseSantee observed that Fisher's mood was euthymic and her affect was
blunted. Tr. 908.

The following month, Fisheaelayed tdNurseSantee that her uncle had passed away. Tr.
911. She was very tearful talking about him. Tr. 911. Her sleep still was not good. Tr. 911.
Her concentration was good; her motivation and energy varied. Tr.F4Her was less tired
since taking Seroquel at night. Tr. 9INurseSantee noted that Fisher's mood was euthymic
and her affect was blunted. Tr. 911. She was alert and oriented and appeared to have limited
insight/judgment. Tr. 911NurseSantee indicated that Fisher was having some anxiety and
depression issues bisherstated she was doing better than she had been. Tr. 912. Fister lik
Zoloft andNurseSantee continued Fisher’'s medications. Tr. 912.

During a May 25, 2016, appointmeNiirseSantee observed Fisher's mood to be
euthymic; her affect was blunted. Tr. 914. Fisher was alert and oriented. Tr. dier. Fis
reported that a cousin had died from an overdose. Tr. 914. Fisher’s father was doinig.well
914. Fisher liked Zoloft. Tr. 914. Fisher was not having her weird dreams. Tr. 914. lillwas st
hard for Fisher to be around people. Tr. 9lMurseSantee continued Fisher’s medications. Tr.
914.

During a June 2016 visit, Fisher relayed theg was having some depression because
she had recently found out that her dad had lung cancer. Tr. 917. Fisher's mood was sad and her

affect was blunted. Tr. 917. Fisher’s medications were continued. Tr. 917.
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During visits withNurseSantee in JulthroughDecembeR016, Fisher relayed
information concerning her father’'s health. Tr. 920-9B#her and other family members were
helping take care of her dad. Tr. 923, 926, 929, 932. Fisher reported that she had some
depression. Tr. 920, 923, 926, 929. At times, Fisher reported that her depression was “not bad.”
Tr. 920, 923.Fishercontinued to find it difficult to be around people. Tr. 926, R&ntal
status examinations showed varying moods (sad, euthymic, and mildly dysphdrechmunéd
affect. Tr. 920, 923, 926, 929, 93RurseSantee continued Fisher on her medications during
this period. Tr. 920-934.

When Fisher saurseSantee on January 19, 2017, Fisher continued to report that it
was difficult for her to be around people. Tr. 938. She still liked being on Zoloft. Tr. 938. She
was not sleeping very well but she was not having as many weird dreams. Trh@3gadS
some depression because she was worried about family members. Tr. 938. Fishkr was st
helping take car of her dad. Tr. 938. Her concentration, motivation and energy varied. Tr. 938.
Fisher was alert and oriented; her mood was mildly dysphoric; and herveffietdunted. Tr.

938. NurseSantee noted that Fisher was doing better that day. Tr. @38r'’B medications
were continued. Tr. 939.

During an April 11, 2017, counseling session with Ms. Jarvis, Fisher relayed that her
father had died. Tr. 1028-1029. Fisher was very upset; she was worried about her mather; a
she was isolating and feeling very out of it. Tr. 1028. Ms. Jarvis noted that Fisheywgs c
often throughout the counseling session and describing typical symptoms of grie@23r
Fisher also sawWurseSantee in April 2017. Tr. 1032-1034. During her appointment witiséN
Santee, Fisher was upset about her father and was missing him. Tr. 1032. She reperted som

depression since her father’s death. Tr. 1032. She was still having problems sleepli0@2.T

10
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Fisher’'s concentration, motivation and energy varied. Tr. 1032. It was still hardlier o be
around people. Tr. 1032. She lived with her mother and brother. Tr. MdB2eSantee
described Fisher’'s mood as mildly dysphoric and her affect was blunted. Tr.NO&2
Santee continued Fisher's medications and continued to recommend therapy wahvids.Tr.
1033.

During a June 1, 2017, appointment withrseSantee, Fisher relayed that she still had
some depression due to her father’s death. Tr. 1035. Fisher indicated that she wae lmavng
time staying asleep. Tr. 1035. She was not having as many weird dreams — on¢fabaah
month. Tr. 1035. Her concentration, motivation and energy still varied; her mood was observed
to be mildly dysphoric and her affect was blunted. Tr. 1035.

Fisher savNurseSantee on August 15, 2017. Tr. 1116-1119. Fisher relayed that she
was having some physical health issues and her doctor was running some $estss thaking
Fisher up at night. Tr. 1116. Fisher was still having degioe related to her father’s death
they were going to be choosing a tombstone that day. Tr. 1116. Fisher indicated inaddhe
had not been good — she felt sick all the time and was having migraines. Tr. 1116. Fsher wa
still having a hard timeding around people. Tr. 1116. Being around a lot of people or having
to go out in public made her anxiety and depression worse. Tr. BElSg able to stay in her
room and not be bothered by people helped relieve her anxiety and depression. Tr. 1116.
Fisher's mood was mildly dysphoric and her affect was blunted, labile. Tr. 1117r's-ishe
diagnoses were major depressive disorder, recurrent episode, moderatdizgdraeraiety
disorder; and bereavement. Tr. 1117-1188rseSantee continued to recommend therapy with

Ms. Jarvis and she continued Fisher’'s medications. Tr. 1117-1118.

11
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During October and December 2017 appointments MuttseSantee, Fisher continued
to report that she was having a hard time dealing with her physical healthasdugas
continuing to grieve the loss of her father and other family members. Tr. 1108Nad®
Santee continued Fisher's medications. Tr. 1110, 1114.

When Fisher sawurseSantee in February 2018, she continued to report being “kinda
down and depressed[.]” Tr. 1100. Fisher commented that it had been a year since her dad had
died and she was worried about family members getting older and sick. Tr. 1100. She was
waking up to weird dreams and still having a hard time being around people. Tr. 1100. Her
concentration varied but her motivation and energy were better. Tr. 1100. Fisher's nsood wa
mildly dysphoric and her affect was blunted, labile. Tr. 1101. Fisher's medicatioms we
continued. Tr. 1101-110ZFisher also saw Ms. Jarvis in Feary2018. Tr. 1098-1099. During
that session, Fisher relayed that a cousin and three of his toddler children had moved in wit
them and it was very nerve racking because Fisher did not like being around people. Tr. 1098.
Fisher relayed that her sistid a lot of the shopping for her. Tr. 1098. When neighbors would
come over to visit and check on Fisher's mom, Fislesunable to greet them. Tr. 1098. Also,
Fisher reported having a hard time coming to counseling sessions. Tr. 1098. Madedvi
that Fisher was very emotional and dependent. Tr. 1098.

During a March 27, 2018, office visit relating to her back pain, the physician otbserve
that Fisher had an appropriate affect and she was alert and oriented. TrSit2r.
observations were made during earlier pain management visits. Tr. 1127 (11/21/2Q1Trvisit)

1130 (10/3/2017 visit).

12
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2. Opinion evidence
a. Treating sources

January 7, 2016, Medical Source Statement: Patient Mental Capacity

On January 7, 2016JlurseSantee completed a Medical Source Statement: Patient Mental
Capacity checlbox form that was co-signed by an M.D. wherein Fisher’s capability to perform
work-related activities was rated. Tr. 42Q1. The signature of the M.D. is nary legible.

Tr. 421. However, both Plaintiff and Defendant indicate that the M.D. signature is that of Dr
Swan (also referred to as Dr. Smg.° Doc. 15, p. 9; Doc. 18, pp. 5-6. The form indicated that
Fisher had been “under the care [of] your practice or faciliyCesiSeptember 11, 2014. Tr.

421. The available “rating’ on the form were “constant” (ability to perform activity is
unlimited); “frequent” (ability for activity exists for up to 2/3 of a work ddpccasional”

(ability for activity exists for up to 1/8f a work day); and “rare” (activity cannot be performed
for any appreciable time). Tr. 420.

Fisher was rated as being abldramuently maintain her appearance. Tr. 421. Fisher
was rated as being alile occasionally perform the following 10 agctigs: follow work rules;
use judgment; maintain attention and concentration for extended period of 2 hour segments;
respond appropriately to changes in routine settings; understand, rememberyaodtca
complex job instructions; understand, remember and carry out detailed, but not complex, job
instructions; understand, remember and carry out simple job instructions; behave in an

emotionally stable manner; mange funds/schedules; and leave home on her own. Tr. 420-421.

8 Defendant indicies in his brief that, while Plaintiff refers to the M.D. as “Dr. Swadppeals Council documents
refer to the doctor as “Frances Swarn, M.D.” Doc. 18, p. 10, n. 4. ThéwWibutilize the spelling as found in the
Appeals Council documents, i.e., “Swarn.” Tr. 502, 727.

13
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Fisher was rated as being abledcely perform the following 11 activities: maintain regular
attendance and be punctual within customary toleratead with the public; relate to €0
workers; interact with supervisors; function independently without redirectionk; v
coordination with or proximity to others without being distracted; working in coordmatith

or proximity to others without being distracting; deal with work stress; completenzal
workday and workweek without interruptions from psychologically based symptoms and
perform at a consistent pace without an unreasonable number and length of rest periods;
socialize; and relate predictably in social situations. Tr-420 The form indicated that Fisher
had been diagnosed with major depressive disorder, moderate; generalized asoridéy;dand
PTSD. Tr. 421.

July 18, 2017, Mental Status Questionnaire

On July 18, 201MlurseSantee completed a Mental Status Questionnaire that was
cosigned by Dr. Swarn who is identified the form by a stamp as “Collaborating Psychiatrist
for Charlene Santee, PMHCNEC[.]” Tr. 1024-1027. The form reflects that Fisher was first
seen on September 11, 2014, and last seen on June 1, 2017. Tr. 1025. The cover sheet included
with the questionnaire that is also dated July 18, 2017, and sigridarbgSanteestates irthe
request for medical information section that Fisher “sees Vicki Jarvis amte@h&antill.” Tr.
1024.
Fisher's diagnoses were major depressive disorder, recurredérate; generalized
anxiety disorder; and uncomplicated bereavement. Tr. 1026. Fisher's mentalvatatus
described as follows: appearance was “WNliffow of conversation and speech was “WNL”;

mood and affect was “mood”; signs, symptoms and sevdrapxety was “hard for her to be

7 The Court understands “WNL” to mean within normal limits.

14
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around other people” and “isolates-worries”; Fisher denied audio or visual hatioass; she
was alert and oriented “x4”; as far was cognitive functioningr memory was intact, her
language was normal for her age, hierd of knowledge was within normal limits, and her
concentration “varies”; and her insight and judgment appeared limited. Tr. 1025.

In the Medical Source Statement (MSS) portion of the questionnaire, Fishétystabi
remember, understand and follalirections was listed as “WN&Eunless [increased] anxiety
[increased] depression[.]” Tr. 1026. Fisher’s ability to maintain attentionisted hs “WNL —
unless [increased] anxiety [increased] depression[.]” Tr. 16&her’s ability to sustain
concentration, persist at tasks, and complete them in a timely manner ecadisvaries-
depends on anxiety/depression[.]” Tr. 1026. With respect to Fisher’s sodiatiie abilities,
it was noted that Fisher “isolatesunable to be around others[.]” Tr. 1026. Fisher’'s adaptation
ability was listed as “poor[.]” Tr. 1026. When asked how Fisher would “react to the ggssur
in work settings or elsewhere involved in simple and routine, or repetitive tasisfgéSantee
indicated that Fisher as “unable to be around otherfirereased] depression [increased]
anxiety[.]” Tr. 1026.

April 16, 2018, Medical Source Statement — Mental Capacity

On April 16, 2018NurseSantee completed a Medical Source Stateméfental

Capacity form wherein she rated Fisher’s ability to function io&2goriesising the following

ratings: “no limitation,” “mild limitation,” “moderate limitation,” “marked limitation,” and
“extreme limtation[.]” Tr. 1120-1121. There were eight categories in each of the following four
areas: ability to understand, remember, or apply information; ability t@atterth others;

ability to concentrate, persist and maintain pace; and ability to ad#jpr amanage oneself. Tr.
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1120-1121.NurseSantee rated Fisher as having mild limitations in all 8 of the categories under
ability to understand, remember or apply information. Tr. 1120.

Under ability to interact with otherblurseSantee rated FisHsrability to cooperate with
others; ask for help when needed; and initiate or sustain conversation as mild toehoderat
limited. Tr. 1120. Fisher’s ability to handle conflicts with others and her aluldgtate her own
point of view were rated as rdito markedly limited. Tr. 1120. Fisher’s ability to understand
and respond to social cues and her ability to respond to requests, suggestions, criticism,
correction and challenges were rated as moderately to markedly limited andityetodteep
socal interactions free of excessive irritability, sensitivity, argumentativemessspiciousness
was rated as markedly limited. Tr. 1120. Under‘thieract with others’area,NurseSantee
noted that Fisher was unable to be around a lot of people. Tr. 1120.

With respect to Fisher’s ability to concentrate, persist and maintainpaseSantee
rated Fisher as being moderately limited in six of the eight categories akeldigdimited in
two of the categories (work close to or with others without interrupting or clisigghem and
work a full day without needed more than the allotted number or length of rest periodstiderin
day). Tr.1121.

With respect td-isher’s ability to adapt and/or manage ones&ifseSantee rate#lisher
as having mild omoderate limitations in four categories and marked limitations in the other four
categories (respond to demands; adapt to changes; manage one’s psycholegedlly b
symptoms; and make plans for oneself independent of others). Tr. 1121.

When asked tys]tate the diagnosis and medical and clinical findings that support this

assessmentNurseSantee stated “This patient is not able to function around a lot of people. She
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isolates most of the time to her roeneven around family members — leaving the house makes
things worse for her. This increases depression and anxiety.” Tr. 1121.
b. Consultative examining psychologist

OnApril 27, 2017 consultative psychologigt. Rodney Swearingen, Ph.D., saw Fisher
and conducted a psychological evaluation. Tr. 995-1001. Fisher was 53 years old. Tr. 996. She
lived with her mother and her brother bought Fisher’s personal items as needed. TisB86. F
relayed that she was attending counseling at Catalyst Life Services ono¢heameb she
received medication from Catalyst Life Services. Tr. 9igher reported that she was no
longer able to work “due to mental health issues, nausea, unable to breathe and keesn't li
people closing in on her.” Tr. 998. Fisher relayed that she spent most of her dayisthging
room, looking out the window. Tr. 998. She tried to read but most of the time she would just sit
and cry and chew on her fingers. Tr. 998. She socialized with her mom and siblings. Tr. 998.

During the interview, Dr. Sweargen observed Fisher chewing on her fingers, pumping
her legscrying on and off; her tone of voice was normal and she exhibited no agiteron;
speech was unimpaired and understandable; her affect was flat and very nervoasicheam
suspicious, fedunl and restlessshe was alert and anxious; she was oriented to person, place, time
and situationandher concentration and pace of tasks was fair and her persistence on task was
good. Tr. 998-999. Fisher relayed that she mostly felt nervous andszprieer appetite
fluctuated; she had problems staying asleep; she had crying spells all the tife#;\sbehless;
she was anxious when people came to her house, when she had appointments or when her
mother left the house; she had anxiety or panicldtawice each month; she had agoraphobia;
she was irritated easily when people talked too much or touched her arm; she had a fea

heights and closed spaces; and she worried a lot about her family. Tr. 998-999. Fishexckexpla
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that symptoms associat&vith her panic attacks included shortness of breath, dizziness,
lightheadedness, nausea, sweating and the urge to flee. Tr. 998.

Dr. Swearingen’s diagnostic impression was p@simatic stress disorder; major
depressive disorder, recurrent, with psychotic features; and agoraphobia. TDr999.
Swearingen offered functional assessment regarding Fisher’s abilities1000.

With respect to Fisher’s abilities and limitations in understanding, rememiagrihg
carrying out instructions, Dr. Swearingen opined that Fisher “is only able eavfohe step
instructions” and she “is impaired in her ability to follow directions andpdete tasks at a
reasonable pace.” Tr. 1000.

With respect to Fisher’s abilities and limitations in maintagrattention and
concentration, and in maintaining persistence and pace, to perform simple andepu#sks,
Dr. Swearingempined Fisherlas a hard time staying focused” anditigpaired in her ability to
concentrate.” Tr. 1000.

With respect to Fisher’s abilities and limitations in responding approlyrtate
supervisors and coworkers in a work setting, Dr. Swearingen opined that“lKsheraired in
her ability to maintain effective social interactions on a consistent and miksgebasis with
supervisors, coworkers, and the public.” Tr. 1000.

With respect to Fisher’s abilities and limitations in responding approlgriatpressires
in a work setting, Dr. Swearingen opined tReher “isimpaired in her ability to deal with
normal pressures in a competitive work setting.” Tr. 1000.

In the“Summary and Conclusions” sectidd. Swearingen stated:

The claimant’s mental illnesaffects her ability to concentrate due to her depression

and anxiety. It affects her ability to follow directions, concentration, iategmal

relationships and stress tolerance. She has depression when dealing with her
family, in past andn currentsituations. She will isolate herself from her siblings.

18



Case: 1:19-cv-01777-KBB Doc #: 19 Filed: 07/22/20 19 of 35. PagelD #: 1274

She ha anxiety and gets nervous when she has to leave the house, being around
other people or when her mother leaves the house. The claimant is mentally
impaired by her anxiety and depression, causing her inability to work.
Tr. 1000.
c. Reviewing psychologists

On May 12, 2017, state agency psychological consultant Mark K. Hill, Ph.D., considered
Fisher’s allegation of depression/anxiety. Tr. 601-602, 605-607. In doing so, Dioidpleted
a Psychiatric Review Technique (“PRT”) (B01-603 and Mental RFC Assessment (605-
607). Inthe PRT, DHill found mild limitations in ability to understand, remember and apply
information and moderate limitations in ability to interact with others; concentraststper
maintain pace; and adapt or manage oneself. Tr. 602.

In the Mental RFC, wth respect to understanding and memory limitati@rsHill
indicated that Fisher was moderately limited in heritgtib understand and remember detailed
instructions but she appeared capable of understanding and remembering simple 4sBsstep t
Tr. 605. With respect to sustained concentration and persistence limitations, Drotédl that
Fisher's psychological symptoms would limit her concentration, persistence aahpiduer
ability to tolerate normal work pressures but Fisher would be able to perf8retep-taskwith
no more than moderate pace or production quotass06. With respect to social intaction
limitations, Dr. Hill indicated that the significant anxiety that Fisher exhibited wherwas with
the consultative examiner was not in evidence with other providers and found thasFisher’
interactions with others would need to be on a supdrfeial with no customer service duties,
conflict resolution or persuading others. Tr. 608ith respect to adaptation limitations, Dr. Hill
indicated that Fisher’s psychological symptoms would limit Fisher’s ability to adapatme

but she would be able to work in an environment where charyglginedand gradually
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introduced. Tr. 606-607. In explaining her Mental RFC findibgsHill noted that Fisher was
helping take care of her father and her behavior at the psychological comswlisitiwas
partially consistent with her behavior in other settings/appointments. Tr. 607.

Upon reconsideration, on July 25, 2017, state agency psychological consultant Kristen
Haskins, Psy.D., considered Fisher’s allegation of depression/anxiety. Tr. 641-642, 6456-647. |
doing so, Dr. Haskinsompleted a PRTTr. 641-642 and Mental RFC Assessment (T456
647). Except with respect to the portion of the Mental RFC regarding Fisher’s warcéngg
and memory limitationd)r. Haskins reached the same conclusions as Dr. Hill. In the area of
understanding and memory limitations, Dr. Haskin found that, in additibrsher appearing
capable of understanding and remembering sim@estep tasks, Fisher appeared capable of
understanding and remembering moderately complex tasks. Tr. 646.

C. Testimonial evidence

1. Plaintiff ’s testimony

Fisherwas represented amektified at thelanuary 14, 201§Jr. 3543), and July 10,
2018, hearingsI(r. 544-553.

At the 2016 hearing, Fisher explained that she had filed for disability in 2013 bekause s
could not stand being around people or leaving her house. Tr. 3%edlialid not leave her
house unless her parents made her go to the store with them or if she had a doctorieepoint
Tr. 35-36. Even when Fisher is at home she does not want to be around a lot of family members.
Tr. 42. If Fisher is home alone and she knows somebody is going to be coming over, she gets
nervous and shaky and has even hidden in the attic. TFisk&r explained that she received

treatment for her psychological problems at Catalyst Life Service37Tif Fisher is in the
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waiting room at her doctor’s office and someone sits down next to her she has torgekt up a
leave. Tr. 42-43.
During the 2018 hearing, Fisher stated she lived with her mom and babtirermom’s
house. Tr. 545. Fisher was not responsible for any chores and she did not do any cooking. Tr.
546. Fisher is able to get herself bathed and dressed but sometimes her mothenhias! tioer
to take a bath. Tr. 546. Fisher was in a car wreck when sheteasagerso she has not and
does not want to drive. Tr. 546-547. She has always relied on someone else for transportation.
Tr. 547. Fisher always worked with a family member when she was employed. Tr. 547-548.
Fisher was asked about her trip out of state in 2014. Tr. 548exgiained that her
mother had gone tidentucky to take care of Fisher’s uncle who was dying of cancer and Fisher
went with her mother because there was no one for Fisher to stay with at home. TFisBéB.
does not stay alone because it causes hgatteeally stressed and she is scared to stay alone
she cries and shakes. Tr. 549.
Fisher leaves the house to see Ms. Jarvid\amdeSantee for appointments. Tr. 549-
550. Fisher stated that the medication she is prescribed helps her except it dheds met with
her sleep issues. Tr. 550. She explained she has some very weird dreams. Tr. 550. During the
day, Fisher plays with dolls. Tr. 550-551. If a family member comes over, she canthadhnt
for a little bit but not for very long. Tr. 551. Fisher’s doctors have recommended thaesige att
therapy for her back problems but she has not attended because she does not want to be around
people. Tr.551-552. Being around people makes Fisher feel nauseated and she shakes and
cries. Tr. 52,
When Fisher’s dad was sick, her mother and siblings helped take care of him. Tr. 552.

Fisher did not provide physical care for him. Tr. 552-553. She would sit and talk with him but
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she did not get to see him in the hospital to say goodbye bemarggime she tried to leave the
house she kept getting sick. Tr. 553.

2. Vocational experts testimony

A Vocational Expert (“VE”) testified at th2018 hearing. Tr. 553-55The VE
described Fisher’s past work to include work as: (1) a general laborer, anadhskigidium
exertion job; (2) a machine operator, a sshkilled, medium exertion job; (3) a warehouse
worker, an unskilled, medium exertion job; and (4) a prep cook and dishwasher, an unskilled,
medium exertion job. Tr. 554.

The ALJ asked the VE to consider whether Fisher would be able to return tolary of
past work if the following limitations applied: able to lift, carry, push and pull 50 pounds
occasionally and 25 pounds frequently; able to sit, stand, and walk for six hours eacmd# of a
hour workday; frequent climbing of ramps and stairs; occasional climbing of sadicuent
stooping, kneeling, crouching and crawling; able to understand, remember and camptajt s
repetitive tasks; able to respond appropriately to supervisors and coworkers in gtdsk or
setting with no public contact and occasional interaction with coworkers; able ta@adapple
changes; and avoid hazards in a setting without strict production quotas. Tr. 554-555. The VE
indicated that Fisher’s past work as a warehouse worker or prep cook and dishwalkshiee c
performed. Tr. 555. Also, the described individual could perform other unskilled, medium work
in the regional or national economy, including laundry worker, hand packager, and hospital
housekeeper. Tr. 555-556. The VE provided national job incidence data for the identified jobs.
Tr. 555-556.

Fisher's counsel asked the VE to consider the same set of restrictions e&cept th

individual would also have difficulty with concentration which would cause her to be bff tas

22



Case: 1:19-cv-01777-KBB Doc #: 19 Filed: 07/22/20 23 of 35. PagelD #: 1278

about 15% of typical workday or workweek. Tr 556. The VE indicated that the additional
restriction would eliminate all jobs. Tr. 556.

Fisher's counsl then asked the VE to consider the ALJ’s hypothetical but altering the
limitation regarding coworkers to no contact with coworkers. Tr. 556. The VE inditaiteal It
jobs would be ruled out with that restriction because all of the jobs involve wanongd and
in proximity to others — the jobs are not performed in isolation. Tr. 556-557.

Finally, Fisher’s counsel asked the VE whether there would be jobs avdéildige
individual had to leave work unexpectedly about four days per month as aofemellically
determinable impairments. Tr. 557. The VE indicated that such a limitation would be work
preclusive. Tr. 557.

lll. Standard for Disability

Under the Act, 42 U.S.C § 423(a)igibility for benefit payments depends on the
existence of a disability. “Disability” is defined as the “inability to engaganly substantial
gainful activity byreason of any medically determinable physical or mental impairment which
can be expected to resui death or which has lasted or can be expected to last for a continuous
period of not lesthan 12 months.” 42 U.S.C. 8§ 423(d)(1)(A). Furthermore:

[A]n individual shall be determined to be under a disability only if his physical or

mental impairment or impairments are of such severity that he is not only unable to

do his previous work but cannot, considering his age, education, and work
experience, engage in any other kind of substantial gainful work which exists in the

national econonfy. . . .

42 U.S.C. § 423(d)(2)(A).

8 “IW]ork which exists in the national economy’ means work which existsignificant numbers either in the
region where such individual lives or in several regions of the cou®J.S.C. § 423(d)(2)(A)
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In making a determination as to disability under this definition, an ALJ is ezftar
follow a five-step sequential analysis set out in agency regulations. The fiveatdps
summarized as follows:

1. If claimant is doing substantial gainful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his impairment must
be severe before he can be found to be disabled.

3. If claimant is not doing substantial gainful activity, is suffering from a
severe impairment that has lasted or is expected to last for a continuous
period of at least twelve months, and his impairmests or equals a listed
impairment? claimant is presumed disabled without further inquiry.

4, If the impairment does not meet or equal a listed impairment, the ALJ must
assess the claimant’s residual functional capacity and use it to deteérmine i
claimants impairment prevents him from doing past relevant work. If
claimant’s impairment does not prevent him from doing his past relevant
work, he is not disabled.

5. If claimant is unable to perform past relevant work, he is not disabled if,
based on his vocational factors and residual functional capacity, he is
capable of performing other work that exists in significant numbers in the
national economy.

20 C.F.R. 88 404.1520, 416.9%0see als@Bowen v. Yuckeri82 U.S. 137, 140-42 (1987).
Under this sequential analysis, the claimant has the burden of proof at StepsoDgk Four.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997). The burden shifts to the

Commissioner at Step Five to establish whether the claimant has the RFC and a&bfzatiors

to perform work available in the national econonhy.

® The Listing of Impairments (commonly referred to as Listing or his) is found ir20 C.F.R. pt. 404Subpt. P,
App. 1, and describes impairments for each of the major body systems that thieS&oairity Administration
considers to be severe enough to prevent an individual from doing aifyl gativity, regadless of his or her age,
educaibn, or work experience20 C.F.R. § 404.1525

The DIB and SSiI regulations cited herein are generally identical. Accoygdfagkonvenience, further citatie

to the DIB and SSI regulations regarding disability determinations witidude to the DIB regulations found2
C.F.R. 8§ 404.150&t seq. The analogous SSI regulations are fou@l &tF.R. § 416.904&t seq., corresponding to
the last two digits of the DIB cite (i.20 C.F.R. § 404.152€orresponds$o 20 C.F.R. § 416.93).
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V. The ALJ’s D ecision

In his July 30, 2018, decision the ALJ made the following findiigs:

1.

Fishermeets the insured status requirements of the Social Security Act
through June 30, 2017. Tr. 515.

Fisherengaged in substantial gainful activity during the following periods:
March 1, 2013, through May 2, 2013. Tr. 515-516.

There hashowever,beena continuous l:Pnonth period during which
Fisher did not engage in substantial gainful activity. Tr. 516.

Fisher has the following severe impairments: degenerative disc disease of
the lumbar and thoracic spines, diabetes with neuropathy, obesity, major
depressive disorder, anxiety, agoraphobia, and-tpmstnatic stress
disorder (PTSD). Tr. 516.

Fisher does not have an impairment or combination of impairments that
meets or medically equals the severity of one of the listed impairments. Tr.
516-519.

Fisher has the RFC to perform medium work as defined in 20 C.F.R. §
404.1567(¢ exceptshe can frequently stoop, kneel, crouch, crawl, and
climb ramps and stairs, and can occasionally climb ladders. She retains
the ability to understand, remember, and carry out simple, repetitive tasks;
she can respond appropriately to supervisord coworkers in a task
oriented setting with no public contact and occasional interaction with
coworkers; and she is able to adapt to simple changes and avoid hazards in
a setting without strict production quotas. Tr. 519-529.

Fisher is capable of performing past relevant work as a warehouse worker.
Tr. 529. Fisher was born in 1963 and, on the alleged disability onset date,
was 49 yearsld, which is defined as a younger individual age 18-49. Tr.
529. Fisher has at least a high school educationsaslole to communicate

in English. Tr.529 Transferability of job skills is not material to the
determination of disability. Tr. 530. AlternativelyonsideringFisher’s

age, education, work experience, and RFC, there are jobs that exist in
significart numbers in the national economy thashercan perform,
including laundry worker, hand packager, and hospital housekeeper. Tr.
530.

1 The ALJ’s findings are summarized.
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Based on the foregoing, the ALJ determifkézherhad not been under a disability, as
defined in the Social Security Act, from February 7, 2013, through the date of the decision. T
531.

V. Plaintiff's Arguments

Fisher argues that the ALJ failed to properly weigh the opinion evidence of mefital hea
providers —treatingNurse Santee armbllaborative psychiatrigdr. Swarn— and the consultative
examiningpsychologist — Dr. Swearingen. Doc. 15, pp. 16-22. She contends that the ALJ erred
by elevating the opinion of non-treating, non-examining physicians ab@mining physicians
Id. Fisher also argues that the RFC assessment, which provides that Fistheecouin work
requiring occasional interaction with coworkers and unlimited interaction wufitirgisors, is not
supported by substantial evidence because the RFC does not adequately accoutationsimi
caused by Fisher’s severe mental impairments. Doc. 15, pp. 22-24.

VI. Law & Analysis
A. Standard of review

A reviewing court must affirm the Commissioner’s conclusions alzgsdatermination
that the Commissioner has failed to apply the correct legal standards or hdsdiags of fact
unsupported by substantial evidence in the record. 42 U.S.C. 8§ A05(@ght v. Massanari321
F.3d 611, 614 (6th Cir. 2003). “Substantial evidence is more than a scintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioB€saw v. Sec’y of Health Buman Servs966 F.2d 1028,

1030 (6th Cir. 1992) (quotinBrainard v. Sec’y of Health & Human Serv889 F.2d 679, 681

(6th Cir. 1989).
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The Commissioner’s findings “as to any fact if supported by substantial evisleait®e
conclusive.” McClanahan v. Comm’r of Soc. Set74 F.3d 830, 833 (6th Cir. 200@)ting 42
U.S.C. 8§ 405(g)). Even if substantial evidence or indeed a preponderance of the evidence
supports a claimant’s position, a reviewing court cannot overturn the Commissabemsion
“so long as substantial evidence also supports the conclusion reached by thddklek'v.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003). Accordingly, a conovay not try the
casede novg nor resolve conflicts in evidence, nor decide questions of credibif@grher v.
Heckler, 745 F.2d 383, 387 (6th Cir. 1984).

B. Fisher has not demonstrated that the ALJ erredin weighing the opinion evidence

Fisher argues that the ALJ failed to properly weigh the opinion evidence from Charlene
Santee, her treating mental health nurse; Dr. Swarn, collaborative psychiatrisasignediwo
of Nurse Santee’s opinions; and consultative examining psychologist, Dr. SyegariDoc. 15,
pp. 16-22. She contends that the ALJ erred by elevating the opinion of non-treating, non-
examining physicians above examining physicidds

Under the treating physician rule, “[t]reating source opinions must be givemdltiogt
weight’ if two conditions are met: (1) the opinion ‘is wellpported by medically acceptable
clinical and laboratory diagnostic techniques’; and (2) the opinion ‘is not intemsvegith the
other substantial evidence in [the] case recor@Gadyheart v. Comm’r of Soc. Se¢10 F.3d
365, 376 (6th Cir. 2013) (citing 20 C.F.R. 8§ 404.1527(c)&¢ alsdVilson v. Comm’r of Soc.
Sec, 378 F.3d 541, 544 (6th Cir. 2004).

If an ALJ decides to give a treating source’s opinion less than controlling weight, she
must give “good reasons” for the weight given to the opini@ayheart 710 F.3d at 376;

Wilson 378 F.3d at 544Cole v. Comm’r of Soc. Se661 F.3d 931, 937 (6th Cir. 2011)n

27



Case: 1:19-cv-01777-KBB Doc #: 19 Filed: 07/22/20 28 of 35. PagelD #: 1283

deciding the weight to be given, the ALJ must consider factors such as (1)gtedéthe
treatment relationship and the frequency of the examination, (2) the naturdemtcbéxhe
treatmentelationship, (3) the supportability of the opinion, (4) the consistency of the opinion
with the record as a whole, (5) the specialization of the source, and (6) anyaotbes that tend
to support or contradict the opinioBowen v. Comm’r of Soc Se478 F.3d 742, 747 (6th Cir.
2007); 20 C.F.R. § 404.1527(c).

An ALJ is not obliged to mvide “an exhaustive factdry-factor analysis” of the factors
considered when weighing medical opinioi@ee Francis v. Comm’r of Soc. Sekd4 Fed.
Appx. 802, 804 (6th Cir. 2011) However, thégood reasons must be supported by the
evidence in the case record, and must be sufficiently specific to make clear tihseguent
reviewers the weight the adjudicator gave to the treating source’saheplicion and the
reasons for that weight.Cole, 661 F.3d at 937 (quoting Soc. Sec. Rul. No. 96-2p, 1996 SSR
LEXIS 9, at *12 (Soc. Sec. Admin. July 2, 1996)) (internal quotations omitted). “This
requirement is not simply a formality; it is to safeguard the claimant’s pradetyhts [and]i]t
is intended ‘to let claimants understand the disposition of their cases, pagticukitliations
where a claimant knows that his physician has deemed him disabled and theigtibteem
especially bewildered when told by an adntiaigve bureaucracy that he is notld. at 937-
938 (citingWilson 378 F.3d at 544 Moreover, “the requirement safeguards a reviewing court’s
time, as it ‘permits meaningful’ and efficient ‘review of the ALJ’s applicatbthe treating
physician rule.” Id. at 938(citing Wilson 378 F.3d at 544-545

Where there is no ongoing treatment relationship, an opinion is not entitled taxdefere

or controlling weight under the treating physician rufeeKornecky v. Comm’r of Soc. Sd6&7
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Fed. Appx. 496, 508 (6th Cir. 20Q@®aniels v. Comm’r of Soc. Set52 Fed. Appx. 485, 490
(6th Cir. 2005).

Additionally, not all medical sources are “acceptable medical sour&e=20 C.F.R. §
404.1513. For example, nurse practitioners are medical sources but they are not considered
“acceptable medical sourcedd. However, the opinion of a medical source who is not an
“acceptable medical source” who has seen a claimant in her professional capacity is relevan
evidence. SSR 06-03p, 2006 WL 2329939, * 6 (August 9, 2006). SSR 06-03p provides
guidance as to how opinions of medical sources who are not “acceptable medical svertes”
be considered, stating,

Since there is a requirement to consider all relevant evidence in an indivichsa’s

record, the case record should reflect the consideration of opimamsniedical

sources who are not ‘acceptable medical sources’. anda]lthough there is a

distinction between what an adjudicator must consider and what the adjudicator

must explain in the disability determination or decision, the adjudicator gegnerall
should explain the weight given to opinions from these ‘other sources,’ or otherwise

ensure that the discussion of the evidence in the determination or decision allows a

claimant or a subsequent reviewer to follow the adjudicator’s reasoning, when such

opinions may have an effect on the outcome of the case.

SSR 0603p, 2006 WL 2329939, * 6.

Nurse Santee and Dr. Swarn

The ALJ discussednd weighed théhree opinions provided by Nurse Santee, two of
which were cesigned by Dr. Swarn, ating:

Partial weight is given to the opinions of the claimant's treating counselote@har
Santee, PMHCNSBC (Exhibits 13FA2, 24F/24, 32F). First, the undersigned
notes that Ms. Santee is not an acceptable medical source. At Exhibig 1B/
Santee proded forms with check boxes marked, indicating that the claimant
generally was "occasionally” to "rarely" able to function in the areamakihg
occupational adjustments;intellectual functioning,” and making personal and
social adjustment.” Another form with check boxes was provided at Exhibit 32F,
with Ms. Santee indicating that the claimant had between mild to marked
impairments and was unable to function around a lot of people, isolating most of
the time to her room when around family members. Little weight is given to both
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Exhibit 13F/F2 and 32F, as these forms are not generally consistent with the overall

records, including Ms. Santee's own examinatadrtbe claimat. For example, at

Exhibit 24F/24, Ms. Santee indicates that the claimami&smory was intact and

her ability to remember, understand and follow directions, and maintain attention

was within normal limits unless she had increased anxiety and deprdssiioit(

24F). This is generally more consistent with the overall records, notintathent

to be calm, alert, oriented, in no acute distress, catipe, and with normal

psychiatric behavior throughout the records (Exhibits GF, ILF, I7F, 21F, 27F,

28F). Other counseling notes also indicate that the claimant generallyecepor

improvement with proper medication (Exhibits 19F, 20F, 24F, 31F).

Tr. 528 As correctly noted by the ALWwhile Nurse Santee had a treatment relationship with
Fisher, she wanot an acceptable medical source. Thus, her opinions were not entitled to
deferenceor controlling weight under the treating physician rule. Fisher does not dibptite
Nurse Santee was not an acceptable medical source. However, she argues shae rerrer
occurred because the ALJ did not note that two of the opinions — those dated January 7, 2016,
(Tr. 420-421), and July 18, 2017 (Tr. 1025-102Were also signed by Dr. Swarn, a
“collaborating psychiatrist.” Doc. 15, p. 18. She contendsDhaswarn was an acceptable
medical source and therefore since he signed the two opinions, the opinions werktentitle
analysis under the “treating physician” rule.

In order to be deemed a “treating source” for purposes of the treatingiphysie, he
provider must be both a an “acceptable medical source” and there must be an “ongtimantre
relationship.”See20 C.F.R. § 404.1527(a)(Xee alsdHargett v. Comm’r of Soc. See- F.3d -
--, 2020 WL 3833072, * 3-4 (6th Cir. July 8, 2020). In theently decidedtHargettcase, the
Sixth Circuit found that an ALJ should have samleredafunctional capacity evaluation (FCE)
completed by a physical therapsstdco-signed by the claimant’s treating physician as a
treatingsource opinion.Hargett 2020 WL 3833072, * 5. IRlargett “no one dispute[d] that

[the doctor who co-signed the FCE] had an ongoing treatment relationshighgitidimant.]”

Id. at * 4. Here, in contrast, the record does not support a finding that an ongoing treatment
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relationship existetbetween Dr. Swarn and Fishe3ee e.q.Tr. 1024 (the cover sheet associated
with the July 18, 2017, opinion indicates that Fisher “[s]ees Vicki Jarvis and Charlaed’Sa
And, Fisher points to no evidence in the record documenting any treatmeonsigtibetween
Dr. Swarn and FisherThis is so even after the lack of evidence of a treatment relationship
between Dr. Swarn and Fisher was raised by the Commissioner in his brief. Doc. 18, p. 13
(“Plaintiff suggests Dr. Swarn was a treating source, but there is no eviderioe Baarn ever
treated Plaintiff (PIl. Br. at 289, 22). Dr. Swarn’s name is absent from all of the treatment
notes. The only time her namis included in the medical records is as ssigmature on Ms.
Santee’s opinion, where Dr. Swarn is listed as a “collaborating psydhii@rs1027]]").
Considering that Fisher has not identified any evidence of a treatmeiun&tdp between Dr.
Swarn and Fisher, the Court finds that that ALJ did not err in failing to mention ohabdtevo

of Nurse Santee’s opinions were co-signed by Dr. Sw@ee e.g., Engebrecht v. Comm’r of
Soc. Se¢572 Fed. Appx. 392, 398-399 (6th Cir. July 14, 2014) (unpublished) (finding no error
when an ALJ failed to expressly address that a doctor signed two letteestivre was no
evidence that the doctor was a treating source).

Even though Nurse Santee was not an acceptable medical source and even though her
opinions were not entitled controlling weight analysis under the treatingcpdrysule, the ALJ,
consistent with the regulations, provided sufficient explanation for his decisiosigo asly
partial or littleweight to her opinions.

Fisher contends #t the medical evidence supports the greater limitaisoich as those
set forthin Nurse Santee’s opinions, pointing out that treatment notes consistently document
Fisher’s alleged difficulty being around people or her inability to lelae@dbuse. Whild is

correct thaFisher’s nedical treatment records document instances of the foregoing, the ALJ did
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not fail to consideFisher'smedical treatment history, including evidence documenting the
foregoing mental health issues and symptoms. Tr. 523-526. Hisbhey’'sargument amounts to
the request that this Court consider the case de novo. However, it is not for this courtie “tr
casede novg nor resolve conflicts in evidence, nor decide questions of credibif@grher, 745
F.2d at 387. Further, even if substantial evidence or indeed a preponderance of the evidence
supports a claimant’s position, a reviewing court cannot overturn the Commissuiauesion
“so long as substantial evidence also supports the conclusion reached by thdakiek'336
F.3d at 477.

Here, whileFisherdisagrees with the Al's weighing and consideration of the evidence,
Fisherhas not shown that the ALJ failed to consider Nurse Santee’s opieledsnce relating
to Fisher's mental health treatment hist@apd/or Fisher's subjective statements regarding her
symptoms.Forexample, the ALJ included various restrictions in the RFC to account for
limitations caused by Fisher’'s mental impairmeimsluding a limitation thaFisherhave“no
public contact and occasional interaction withvaarkers.” Tr. 519. Although Fisher contends
that greater limitations should have been included, she has not shown that the ALJ did not
consider or weigh the opinions of Nurse Samdeht of the entirety of the recomhd Fisher
has not shown that the ALJ’s decision to assign partidgttierweight to Nurse Santee’s opinions
was not supported by substantial evidence.

Dr. Swearingen

The ALJ discussed and weighed the opinion rendered b$varingenthe
consultative examining psychologist, stating:

Some weight is given to the opinioagpsychological consultative examiner Dr.

Swearingen (Exhibit 22F). While Dr. Swearingen generally indicated tleat th

claimant has impairments in the four "paragraph B" domains, he did not provide a
functionby-function analysis, nor did he provide his opinions using vocationally
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relevant terminology. The undersigned agrees that the claimant has limitations in

these areashut finds the overall evidence to more consistently describe the

claimant's functional abilities than a etime evaluation with Dr. 8earingen. For
example, although she appeared tearful and anxious upon examination, the
objective evidencgenerally notes the claimant to present as calm, alert, oriented,

in no acute distress, cooperative, and with normal psychiatric behavior throughout

the records (Exhibits 3R,0F, I1F, [7F, 21F, 27F, 28F). Her depression, anxiety,

concentration, motivation, and energy, generally improved with medication
treatment as well (Exhibits 13F, 19F, 20F, 24F, 31F). Thus, only some

weight is assigned.

Tr. 527-528.

As a non-treating source, Dr. Swearingen’s opinion was not entitled to analysishender
treating physician rule.SeeKornecky 167 Fed. Appx. at 508aniels,152 Fed. Appx. at 490.
Nevertheless, the ALJ considered and explained the reasons for providing onlyaigimteto
his opinion.

Fishe contends that in weighing Dr. Sweaingen’s opinion, the ALJ ignored evidence.
Doc. 15, pp. 21-22. However, the ALJ did not ignore evidence that Fisher suggests was ignored,
e.g., evidence regarding mental status examinations showing blumddeor sador tearful
affect or evidenceegarding Fisher’s reported difficulties being around peopke e.g.Tr. 517-
523-525. Thus, Fisher’s contention amounts to a claim that the evidence should have been
weighed differently with a different outcome. However, as indicated aldiasenat the role of
this Court to consider the evidence de novo. And, here, Fisher has not shown that the ALJ’s
reasons for providing only some weight to Dr. Swearingen’s opinion are unsupported by
substantial evidence.

Further, Fisher’s contention that, as an “examining” psychologist, Dr. Sweasnge
opinion should have received more weight than “eramining” psychologist@Doc. 15, p. 2D

fails. An ALJ is not required to provide more weight to examining physicians than non-

examining physicians.See20 C.F.R. § 404.152@)(1) (“Generally, we give more weigtd the
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medical opinion of a source who has examined you than to the medical opinion of a medical
source who has not examined you.”) (emphasis suppliRather, whether there is an
examining relationship is one of multiple factors considered when evaluatiadieainopinion.
20 C.F.R. § 404.1527(c)n any eventthe ALJ did not provide more weight to the state agency
psychological consultantthe ALJ assigned “some weight” to those opinions as well. Tr. 527.
For the reasons discussed herein, the Court finds that Fisher has not demonstridied that
ALJ erredin weighing the opinion evidence.
C. Fisher has not shown that the RFC is unsupported by substantial evidence
Fisherargues that the ALJ erred by finding that Fisher retained the RFC torpevtok
requiring occasional interaction with coworkers and unlimited interaction wt@rgisors. Doc.
15, pp. 22-24. She claims that the finding is not supported by substantial evidence, arguing that
Fisher's ongoing symptoms from anxiety and depressaoise greater negxertional limitations
than found by the ALJId.
In advancing her RFC argument, Fisher relies upon the opinions of her treatingngrovide
and the consultative examining psychologist. Doc. 15, pH28vever, theALJ, not a
physician, is responsible fassessing a claimant’'s RFSee20 C.F.R. § 404.1546(clPoe v.
Comm'r of Soc. Sel42 Fed. Appx. 149, 157 (6th Cir. 2009). The ALJ found that Fisher had
the following mental RFC:
[Fisher] retains the abilityot understand, remember, and carry out simple,
repetitive tasks[Fisher] can respond appropriately to supervisors and co-workers
in a taskoriented setting with no public contact and occasional interaction with
co-workers Additionally, shes able to adat to simple changes and avoid hazards

in a setting without strict production quotas.

Tr. 519.
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In formulating the RFC, the ALJ weighed the opinion evidence and, as discussed above,
Fisher has not shown that the ALJ erred in that regard. While Fislagreles with the ALJ’'s
decision and weighing of the evidence, she has not shown that the ALJ ignored evidertce or tha
the RFC is not supported by substantial evidence. And, even if substantial evideniszdra
preponderance of the evidence supports a claimant’s position, a reviewing courtosantush
the Commissioner’s decision “so long as substantial evidence also supports the@monclusi
reached by the ALJ.Jones 336 F.3d at 477.

Considering the foregoing, the Court finds that Fisher has not shown a basis upon which
this matter should be reversed and remanded for further consideration or evalugten of
evidence or Fisher's RFC.

VII. Conclusion
For the reasons set forth herein, the CAIREIRMS the Commissioner’s decision.
Dated: July22, 2020 /s/ Kathleen B. Burke

Kathleen B. Burke
United States Magistrate Judge
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