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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERNDIVISION

PATRICE J. AVERY, ) Case No01:19-cv-1963
)
Plaintiff, ) MAGISTRATE JUDGE
)  THOMAS M. PARKER
V. )
)
COMMISSIONER OF ) MEMORANDUM OF OPINION
SOCIAL SECURITY, )  AND ORDER
)
Defendant )

Introduction

Plaintiff, Patrice J. Avery, seeks judicial review of the final decision®fdbmmissioner
of Social Security, denying her application for supplemental security income Y'i8&lér Title
XVI of the Social Security Act. This matter is before me purst@a#® U.S.C. 8805(9 and
the parties consented to my jurisdiction ungieitJ.S.C. 8 636(candFed. R. Civ. P. 73ECF
Doc. 12 Because the ALJ failed to apply proper legal standards in evaluating the weight to
assign to Dr. Griggs’s treating source opinion, the Commissioner’s finglatedenying
Avery’'s application foiSSlis VACATED and the case is REMANDED for further consat®n
consistent with this order.

Il. Procedural History

OnFebruary 6, 2015Avery applied for SSI, which was denied at the initial level of
review. (Tr.119, 282)' Rather than appealing the decision, Avery filed a new application for

SSI on October 23, 2015. (Tr. 29very alleged that she became disabledrebruary 2,

! The administrative transcript is ECF Doc. 10
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2002 due to asthma, fibromyalgia, bursitis, bronchitis, tendonitis and depre$$in291,

318. The Social Security Administration denieer application initially and upon

reconsideration. (Tr. 204, 210Avery requested an administrative hearing. (Tr.)2148LJ

Amy Budney heard Avery’sase orOctober 25, 2017, and denied the claim in a June 25, 2018,
decision. (Tr. 15-26). On June 27, 2019, the Appeals Council denied further review, rendering
the ALJ’s decision the final decision of the Commissioner. (T). 1&mAugust 27, 2019,

Avery filed a complainthallenging the Commissioner’s decisidaCF Doc. 1

II. Evidence
A. Personal, Educational and Vocational Evidence
Avery was born in 197and was 4 years old when she filed her applicatigfr. 291).

Shegraduated from high schoahdearnedanassociate degre&Shehadworked as dair stylist
and as a receptionist the 1990s.(Tr. 39-40, 319).

B. Relevant Medical Evidencé
1. Physical Impairments
On January 15, 2013, Avetreated withJessica Griggs, D.Owho noted that Avery

suffered fromchronic joint and muscle pain. (Tr. 596). Physical examination showed that
Avery was 5’3" tall and weighed 213 pounds. Dr. Griggs observed slight edema in the lower
extremities, left worse than right. She diagnosed mild intermittent asthma; pure
hypercholesterolemia; myalgias and mastitis; esophageal reflux; obesity samusitis;
constipation and dermatitis. (Tr. 597).

Avery went to the emergency room on February 15, 2013 for fibromyalgia pain in her

back. She reported a 20 year history of pain. saigeshevas out of one of her medications and

2 Avery was previously awarded SSI benefits in 2002, but payments ended in July 2014 tiao&pis!
2012, her resources exceeded $2,000 due to receiving money from her uncle when he died- (Tr. 163
165).

3 Avery’s record includes medical evidence dating back earlier than 2013. Because those records are
similar to Avery’s more recent records, | have begun my summary with her 201@srecor

2
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the pain had gotten markedly worse over the past two days with increasedsstiframination
showed tenderness throughout her back andrigithand left sides with multiple trigger points.
She wasunable to tolerate any other examination of her b&he was discharged after
receiving a 60 mg Toradol intramuscular injection and prescription for Flexenildigmnosis
was exacerbation dibromyalgia pain. (Tr. 431-433).

On July 31, 2013, Dr. GriggseatedAvery for follow-up and medication refills. Avery
reported her psychiatrist had left the practice and she needed psyemdtpain medication
refills. Dr. Griggss diagnoses were similar to those assessed in January 2013. (Tr. 594).

Avery also treated witlbr. Dan Shamir for pain management and monthly medication
refills. (Tr. 466, 463, 461-462, 460, 459, 457, 455, 453, 452, 486, 450-451, 446-448, 444, 429-
431, 434-443). On October 10, 2013, Avery requested a right trochanteric bursial injection,
which had helped her in the past. (Tr. 4267). Xrays of her pelvis and right hip were normal.
(Tr. 483). The injection scheduled for November 8, 2013 was cancelled because Avery had
bronchitis. (Tr. 427).

Avery followed-up with Dr. Griggs on October 21, 2013 for medication refills. She
complained of dizziness and body aches. She rated her fiboromyalgia pain asahtB&lme
and her pain with medication as 6/10. Recent blood work showed an elevated white blood count.
Avery appeared fatigued; her strength was 4/5 in her upper extremities due to pa&88).Tr
Dr. Griggs thought Avery’s dizzy spells may be related to an infection or neurckgge. She
ordered more blood work and referred her to neurology. (Tr. 590-591).

Avery followed-up with Dr. Shamir on January 16, 2014. She reptrédght
trochanteric paimad retruned and she requested amatiection. (Tr. 424). Her lumbar range
of motion was reduced to 60° forward flexion, 10° extension, and lateral bending of 10°

bilaterally. (Tr. 425). An x-ray of her right hip was taken, and Dr. Shamir administered a



Case: 1:19-cv-01963-TMP Doc #: 16 Filed: 05/14/20 4 of 30. PagelD #: 1219

injection to her right hip. Hepain improved after the injection, and she was ambulating with
markedly reduced pain. (Tr. 426).

Avery saw Dr. Griggs on March 25, 2014 for follow-up and medication refills. Dr.
Griggs referred Avery to an eye doctor for vision changes and to atdérgist for dermatitis.

Dr. Griggsdiagnosed fibromyalgia, hypercholesterolemia; mild intermittent asthma; and
esophageal reflux. (Tr. 522-525).

Avery treated withDr. Shamir on April 17, 2014. She reported that the trochanteric
bursal injection hatielped butthatshe still had pain in her back. Neurontin had helped in the
past but was no longer helpful. Physical examinatwealedenderness to palpation in
lumbosacral paraspinal muscles, buttocks and trochanters. She had 80° forwardrflegion i
lumbar spine. Dr. Shamir recommended CoQ10 for Avery’s fiboromyalgia. He noted thgit Ave
had not tolerated Cymbalta or Savella. (Tr. 422-423).

On June 5, 2014, Aveipllowed up withDr. Griggs for medication refills. She
requested screening for diabetes mellitus due to family history. Avistgd medications were
Flonase, Restoril, Benadryl, Topamax, Prilosec, Mevacor, Soma and Ultram. (Tr. 512-516).

Avery went to the emergency room on September 6, 2014 with body pain, mainly in her
lowerback. She described her pain as achy and constant with no radiation and gradually
increasing since September 2010. She had full range of motion and 5/5 motor strength. An
EKG reve&ed normal sinus rhythm with 1st degree AV block, septal myocardial infarcage —
undetermined. The diagnoses were urinary tract infection and fiboromyalgia rpastle

Avery followed-up with Dr. Griggs on September 23, 2014 followiegemergency
room visit for a urinary tract infection. Sheported she had experiengatermittentchest pain

and needed further work-up for her abnormal EKG. Examination showed normal heart sounds
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with regular rate and rhythm. Dr. Griggs diagnosed AV block, 1st degree and unspecsted che
pain. (Tr.507-511).

Avery saw Dr. Shamir on November 6, 2014. Her blood pressure was 144/84 and she
complained of diffuse pain due to fiboromyalgia. Pbgbkexamination showed patella reflexes
1+ bilaterally, and Achilles reflexes bilaterally. Avery had 5/5 strength in bathKes
dorsiflexion, knees ankips Hersensation was intaoi bothlower extremities. Her lumbar
forward range of motion was 70°. She had 5/5 strength in her hands, wrists, elbows and
shoulders. Her reflexes and sensation were intact. She had positive Fimlsggtein the right
and tenderness to palpation of biateral condyles. Resisted wrist and finger extension
repraduced epicondylar pain and tenderness to palpation over DeQuervain’s area on the right.
Dr. Shamir diagnosed fibromyalgia with no focal neurological deficits. (Tr. 417-419).

On November 10, 2014very met withcardiologist, Dr. Aleksandr Rovner, for an
evaluation of her abnormal EKG. Dr. Rovner reviewed Avery’s EKG and opined that her
atypical chest discomfort was likely airway related. He recommended a stromnigeiostantrol
her lipids. (Tr. 501-506)Avery also saw Dr. Griggs for follomap and medication refills on
November 10, 2014. Avery reported migraine headaches. (TAQO6-

Avery saw Dr. Griggs on March 19, 2015. Avery reported fever, chills and night sweats.
She also reported that her back pain was 10/10 and that she had not had any medications for the
past two weeks. Sheporteddifficulty with activities of daily living such as cooking and
cleaning. She alssaid shénad urinary hesitancy and suspected another urinary tract infection.
She also complained of sinus and pressure. Her weight was 221 pounds and the range of motion
in her backhad decreasedDr. Griggs diagnosed fibromyalgia, allergic rhinitis and urinary
frequency. (Tr. 564-569). Dr. Griggs refilled Avery’s prescription for Ultram on Sp2015

and refered her for a colonoscopy on May 8, 2015. (Tr. 563-564).
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On June 4, 2015, Avery followadp with Dr. Griggs for refills. She requested a referral
to psychiatry for sleep disturbance, anxiety and depression. Dr. Griggs diagnosed major
depression, recurrent, not otherwise specified, and referred Avery to psychiatfy59-G61).

Avery saw Dr. Griggs several more times during 2015. (Tr. 556-559).

On February 8, 2016, Avery say Dr. Griggs for sinus pressure and congestion. She was
under a lot of stresbecause her father was in hospice and her mother was in a nursing home.
She reported sleep disturbance, anxiety, and depression. On May 9, 2016, Avery saw Dr. Griggs
for pain in both knees. X-rays showed mild narrowing of the left and right kneelmedia
compartment joint spaces.-rdys of her abdomen showed nonspecific, likely nonobstructive
bowel gas pattern. (Tr. 927-929).

On July 27, 2016, Averyreated withDr. Shamir for fibromyalgia and diffuse body pain
— worse on the right. Physical examination showed tenderness to palpation over the De
Quervain’s area on the right. She had 4/5 strength in both ankle dorsiflexion, knee extemsion, hi
flexion, hip abduction, and hip adduction. Her reflexes wer@ beth Achilles Her range of
motion was to 60° flexion, 10° extension, and 10° lateral bending bilaterally. She displayed
diffuse tenderness to palpation in the cervical, thoracic and lumbosacralrepsw@és, right
greater than left. She was also tender over the buttocks and trocbdaterally, right greater
than left. Dr. Shamir diagnosed fibromyalgia, right@&ervain’s syndrome and lateral
epicondylitis, and trochanteric bursitis bilaterally. He prescribed Voltaleangesplinting and
scheduled an injection for two months. (Tr. 970-973).

Avery returned to see Dr. Shamir on December 28, 2016. She continued to have pain in
her back, buttock and trochanteric bursal area. She requested a trochantariojbati®n,

which was scheduled in two weeks. (Tr. 1037-1038).
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Avery went to the emergency room on April 19, 2017. She reported generalized body
aches after moving several boxes yesterday. She had a say&le spasm in her back during
triage despite taking Soma/Tramadol. She was tearful on examination. The idiagrsos
fiboromyalgia and chronic pain. She was prescribed Toradol and Valium. (Tr. 996-997).

C. RelevantOpinion Evidence
1. Treating Physician —Jessica Griggs, D.O—-November 9, 2017
On November 9, 2017, Dr. Griggs completed anTai$k/Absenteeism Questionnaire.

(Tr. 1082). Dr. Griggs listed Avery’s impairments as: depression and anxiety, diaimigus,

type 2, fibromyalgia and migraines. She opined that Avery would have difficulty conaemtrati

and staying on task. She stated that Avery had pain in her head and extremities. She opined that
Avery would be drowsy and need to lie down and rest every four to six hours. She opined that,

on average, Avery’s impairments would cause her to be absent from work about four times

month and offtask at éas 20% of the work day. She also marked a box stating that Avery’s
severity of limitations had existed since at least January 5, 2015. (Tr. 1082).

2. Consultative Examiners — Jorethia Chuck, Ph.D., and Michael Faust,
Ph.D.— January and April 2015

OnJanuary 8, 2015, Avery underwent a psychological evaluation by Jorethia Chuck,
Ph.D. (Tr. 534-540), and on April 22, 2015, she underwent a psychological evaluation by
Michael Faust, Ph.D(Tr. 542-549). The consulting examiners assessed mild to moderate

limitations related to Avery’s depression and anxiety.
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3. State Agency Consultants
OnMarch 28, 2015state agency consultahieon D. Hughes reviewedAvery’s

medical records and opined that she coulgthftry up to 20 pounds occasionally and 10 pounds
frequently; stand and/or walk for up to 6 hours in an 8-hour workday; and sit for up to 6 hours in
an 8-hour workday. (Tr.112). He opined that Avery waswtdd in her ability to push and/or

pull other than the limitations for lifting and carryingie opined that she could occasionally

climb ramps and stairs; could never climb ladders/ropes/scaffolds or crawl; coationadly
balance, stoop, kneel, arotich; and must avoid concentrated exposure to hazards such as
machinery, heights, etc. (Tr. 112-113).

On November 10, 2015, Dr. Elaine M. Lewis reviewed Avery’s records and opined that
she could lift/carry 50 pounds occasionally, 25 pounds frequently; stand and/or walk 6 hours in
an 8 hour workday; sit (with normal breaks) for a total of 6 hours; frequently climb raamss/s
never climb ladders/ropes/scaffolds; was unlimited in her ability tobaland kneel; could
frequently stoop, crouch and crawl; but needed to avoid concentrated exposure to editteme ¢
humidity, fumes, odors, dusts, gases, poor ventilation, etc., and hazards, such as machinery,
heights, etc. (Tr. 12830). On May 27, 2016, Dr. Gerald Klyop reviewed Avery’s records and
concurred with Dr. Lewis’s opinions of Avery’s physical limitations. (Tr. 142-144).

On May 20, 2015, Kristen Haskins, Psy.D., reviewed Avery’s records and found that she
had the severe impairments of fiboromyalgia, obesity and affective disorderspBedhat
Avery had a moderate degree of restriction in activities of daily living; mtdifficulties in
maintaining social functioningind moderate difficulties in maintaining concentration

persistence or pace. Avery’s records did not show any repeasedepof decompensation.

“ Dr. Hughes and Dr. Haskins reviewed Avery’s records in early @0h she first rapplied for SSI
after exhausting the inheritance money from her uncle. When her first applicasodenied at the
initial level, Avery filed another claim rather than appealing the initial decision.

8
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(Tr. 108-111). Avery was found to have the ability to complete simple, repetitive tasksayut
have difficulty completing moderately complex3tep task due to lapses in concentration and
attention related to depressionr. Blaskins opined that Avery had the ability to attend and
concentrate for periods of two hours in a setting with simple to moderately cosipdet cycle
tasks, not more than moderate pace demand, and where she could work away from others.
Avery had an irritable demeanor but managed to be pleasant and cooperative during the
psychiatric exam. She had the ability to interact appropriatieh others in a setting with
expectations for occasional, superficial interactions. She had the abilitggbtaroutine
workplace changes in a setting with at most moderate time and production denanti4-(
116).

On January 18, 2016, Paul Tangeman, Ph.D., reviewed Avery’s records and assessed a
mild degree of restriction in actils of daily living, mild dificulties and maintaiimg social
functioning; moderate difficulties in maintaining concentration, persistenpace; and no
episodes of decompensation. (Tr. 126-127). He found that Avery only had limitations in
adaptation, specifically the ability peerform routine tasks in a static work setting. (Tr. 130-
131).

On May 25, 2016, Patricia Kirwin, Ph.D., reviewed Avery’s records and opined that she
could maintain attention and concentrate far Step tasks consistently and Step tasks
occasionallyand that changes should be infrequent and explained in advance. (Tr. 144-145).

D. Relevant Testimonial Evidence
Avery testified at the administrative hearing ©ntober 25, 2017. (Tr. 38-Y5She

residedin an apartment with her mother. (Tr. 38). She had a driver’s license, but did not drive
because she did not have a vehicle. She had an associate of arts degree and forredrisvaork

hair stylist. (Tr. 39).
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Avery was unable to work due to pain in her right shoulder, both hips, both knees and
both ankles. (Tr. 40). To alleviate pain, Avery took hot showers, medication and slept. .(Tr. 41)
Her medications caused sleepiness and dizziness. (42)4Bheformerly receivel injections
for pain, but the doctor who administered them no longer accepted her insurance. (Tr. 66-67).
She also had migraines lasting three to four days, twice a year. She took Topathex f
migraines. (Tr. 52). Avery also suffered from depression. (Tr. 54/&@ry slept during the
days and had insomnia at night. (Tr. 42-43). It was difficult for her to get out of bed due to pain.
(Tr. 43).

Avery was able to do chores by spreading them outaladgbreaks. (Tr. 44t6). She
was no longer able to do laundry; her nephew did that for her, but she was able to fold the
clothes after they were washed. She was no longer able to mop the floors due to pain in her
wrist. She was no longer able to crochet. (Tr. 46). She no longer enjoyed reading due to
depression. (Tr. 580). Shewasable to go grocery shopping, but her nephew helped her put
the groceries awayShe required rest the day after she vacuumed or went shopping. (Tr. 47).
Avery prepared food for herself and her mother. (Tr. 87). Before her father died,cspaidls
his bills. (Tr. 87).She went to a social event once or twice per year. (¥628.1

Avery was able to sit for about 20 minutes before she needed to change positions. She
was able to walkor 20 minutes. (Tr. 53). Howevelfter walking, her knee would swell and
she would need to elevate it and ice it for the rest of the day and the next. (Tr. 53-54asShe w
able to lift 10 pounds. Her concentration and memory were poor. (Tr. 58).

Vocational Expertric David Dennison /E”) also testified at the hearing. (T75-84).
The ALJ asked the VE to consider an individual who could perform medium exertiorkal wor
but could frequently climb ramps and stairs, stoop, crouch and crawl; could never ditats)a

ropes or scaffolds; citd never be exposed to unprotected heights, dangerous moving mechanical

10
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parts, or operate a motor vehicle; should avoid concentrated exposure to extreme dadlt;,hum
wetness, as well as dust, odors, fumes and pulmonary irritants; could undenstamtéee, and
carry out simple, routine tasks; could occasionally tolerate changes in a rootinsetting that
were well explained and introduced slowly. (Tr. 77).

The VE opined thahis individual would be able to work adinen roomattendant, a
caretaker, and as a markdfr. 77-78).If the individualcould frequently interact with the
public, coworkers and supervisors; and frequently use foot controls bilaterallyegnéritly
handle on the right, she would still be able to perform those jobs. (Tr. 78). Howevemw#dshe
limited to occasional handling on the right and occasional foot controls bilptdrdlability to
do those jobs would be limited by 40%. (Tr. 79jmilarly, if she could only occasionally
reach, the & opined that her ability to do the jobs would be reduced by 40%.

If the first hypothetical individual was limited to light jobs, she would still be able to
perform the job of marker and would also be able to perform the jobs of checker and garment
sorte. (Tr. 7980). If the individual was limited to light jobs andcasional handling on the
right, she would only be able to perform the jobs of ironer and usher. (Tr. 81). The VE opined
that employers do not permit lying down during the workd@y. 82). They will tolerate up to
10% of off-task time andip to one absence per month. (Tr. 83-84).

V. The ALJ's Decision

The ALJ made the following findings relevant to this appeal:

2. Avery had the following severe impairments: asthma, mild narrow right and
left knee, right De Quervaisyndrome, right wrist volar flexion carpal
instability, history of migraines, bi trochanteric bursitis, mild degenerative
joint disease of the hips, chronic pain syndrome, myofascial pain,
fiboromyalgia, personality disorder, mood disorder, and major depressive
disorder. (Tr. 17).

4. Avery had the residual functional capacity to perform a reduced range of
medium work. She could frequently use bilateral foot controls, and could
frequently handle on the right. She could frequently climb ramps and stairs,

11
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stoop, crouch and crawl; but she could never climb ladders, ropes or scaffolds.
She could never be exposed to unprotected heights, dangerous moving
mechanical parts, or operate a motor vehicle. She needed to avoid
con@ntrated exposure to extreme cold, humidity, wetness, as well as dust,
odors, fumes, and pulmonary irritants. She could understand, remember and
carry out simple, routine tasks; and could occasionally tolerate changes in a
routine work setting. Any changes must be well explained and introduced
slowly. Finally, she could frequently interact with supervisors, coworkers and
the public. (Tr. 20-21).

Based on all her findings, the ALJ determined fhary had not been under a disability from

July 13, 2015, thdate her application was fildgresumably through the date of the ALJ’s

decision). (Tr. 26).

V. Law & Analysis
A. Standard of Review

The court reviews the Commissioner’s final decision to determine whether it was
supported by substantial evidence and whether proper legal standards were d@gli€sl.C.
88 405(g) 1383(c)(3) Elam v. Comm’r of Soc. Se848 F.3d 124, 12&6th Cir. 2003).
Substantial evidence is any relevant evidence, greater than a scintilla, that a fegsasah
would accept as adequate to support a conclustagers v. Comm’r of Soc. Set86 F.3d 234,
241 (6th Cir. 2007).

Under this standard, the court cannot decide the facts anew, evaluate credrbility,
reweigh the evidencelones v. Comm’r of So8ec, 336 F.3d 469, 47@th Cir. 2003). If
supported by substantial evidence and reasonably drawn from the record, the Gomnsgss
factual findings a conclusive- even if this court might reach a different conclusion or if the
evidence could have supported a different conclusé@U.S.C. 88 405(g)L383(c)(3) see also
Elam, 348 F.3d at 12§ The decision must be affirmed if . . . supported by substantial evidence,
even if that evidence could support a contrary decisioRoyers486 F.3d at 24L[I]t is not
necessary that this court agree with the Commissioner’s finding, as long as #t@étaly

supported in the record.”). This is so because the Commissioner enjoys af‘zboee’
12
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within which to decide cases without being second-guessed by a badken v. Bowen800
F.2d 535, 54%6th Cir. 1986).

Even if supported by substantial evidence, however, the court will not uphold the
Commissioner’s decision when the Commissioner failed to apply proper tegdhsds, unless
the error was harmles®owen v. Comm’r of Soc. Set78 F.3d 742, 74@th Cir. 2006) (“[A]
decision . . . will not be upheld [when] the SSA fails to follow its own regulations anehJwhe
that error prejudices a claimant on the merits or deprives the claimant of a sabstgnit”);
Rabbers v. Comm’r Soc. Sec. Adnii82 F.3d 647, 6586th Cir. 2009) (“Generally, . . . we
review decisions of administrative agencies for harmless error.”). Furtreerthe court will not
uphold a decision, when the Commissioner’s reasoning does “not build an accurate and logical
bridge between the evidence and the resiteischer v. Astrug/74 F. Supp. 2d 875, 81KN.D.
Ohio 2011) (quotingarchet v. Chartef78 F.3d 305, 3077th Cir. 1996))accord Shrader v.
Astrug No. 11-130002012 U.S. Dist. LEXIS 15759&.D. Mich. Nov. 1, 2012) (“If relevant
evidence is not mentioned, the court cannot determine if it was discounted or merely
overlooked.”);McHugh v. AstrugNo. 1:10€V-734,2011 U.S. Dist. LEXIS 14134(5.D. Ohio
Nov. 15, 2011)Gilliams v. AstrugNo.2:10 CV 0172010 U.S. Dist. LEXIS 7234¢.D. Tenn.
July 19, 2010)Hook v. AstrugNo. 1:09€V-198220102010 U.S. Dist. LEXIS 7532(N.D.
Ohio July 9, 2010). Requiring an accurate and logical bridge ensures that a claimant wi
understand the ALJ’s reasoning.

The Social Security red¢ations outline a fivestep process the ALJ must use to determine
whether a claimant is entitled to benefits: (1) whether the claimant is engagédtemsal
gainful activity; (2) if not, whether the claimant has a severe impairment orircaion of
impairments; (3) if so, whether that impairment, or combination of impairmeatisrar equals

any of the listings ir20 C.F.R. § 404, Subpart Rppendix 1 (4) if not, whether the claimant
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can perform her past relevant work in light of her RFC; and (5) if not, whether, based on t
claimant’s age, education, and work experience, she can perform other work found in the
national economy20 C.F.R. 8§88 404.1520(a)(4)(i)-(¥)16.920(a)(4)(i)v); Combs v. Comm’r

of Soc.Sec, 459 F.3d 640, 642-4@th Cir. 2006). Although it is the Commissioner’s obligation
to produce evidence at Step Five, the claimant bears the ultimate burden to préfiestsu
evidence to prove that she is disabled and, thus, entitled to be@éfi&sF.R. 88 404.1512(a)
416.912(a)

B. Consulting Physicians’Opinions

Avery first argues that the ALJ’'s RFC finding is not supported by substantiaheegide
because she did nabvasider the medical opinions of the state agency consultants, Leon Hughes,
M.D., and Kristen Haskins, Psy.D., two opinions from her prior claim file in 2EGF Doc. 6
at67.

At Step Four, an ALJ must weigh every medical opinion that the Social Security
Administration receives20 C.F.R. 88 404.1527(6}16.927(cy An ALJ must give a treating
physician’s opinion controlling weight, unless the ALJ articulates good reasotisdoediting
that opinion. Gayheart v. Comm’r of Soc. Se£10 F.3d 365, 37@th Cir. 2013). Avery’s first
argument is not related to a treating source. Rather, she argues that theedlid lrowshe
assessed the stadgency reviewing physicians’ opinions.

“[O]pinions from nontreating and nonexamining sources are never assessed for

‘controlling weight.”” Gayheart 710 F.3d at 376 Instead, an ALJ must weigh such opinions
based on: (1) the examining relationship; (2) the degree to which supporting erpkanati

consider pertinent evidence; (3) the opinion’s consistency with the recardtaale; (4) the

20 C.F.R. §804.1527416.927applies to Avery’s claims because she filed thefote March 27,
2017.
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physician’s specializatiorelated to the medical issues discussed; and (5) any other factors that
tend to support or contradict the medical opinitath; 20 C.F.R. 88 404.15%@), 416.927(c)
Generally, an examining physician’s opinion is due more weight than a nonexamining
phystian’s opinion.20 C.F.R. 88 404.1527(c)()16.927(c)(2)Gayhearf 710 F.3d at 375

An ALJ does not need to articulate good reasons for the weight assigned to a mgnbreati
nonexamining opinionSee Smith v. Comm’r of Soc. $d82 F.3d 873, 87@th Cir. 2007)
(declining to address whether an ALJ erred in failing to give good reasons facaptiag non-
treating physicians’ opinions). An ALJ may rely on a state agency consultamisrophd may
give it greater weight than other nontreating physician’s opinions if it is sgoploytthe
evidence.Reeves v. Comm’r of Soc. S&4.8 F. App’x 267, 2746th Cir. 2015).

Regarding the opinions of the state agency reviewing physicians, the ALJ stated:

As for the opinion evidence, the undersigned gives the opinions of the State

agency medical ewmultants, Elaine Lewis, M.D., and Gerald Klyop, M.D., partial

weight. The consultants opined that the claimant was capable of medium exertion
work, with no manipulative limitations. (Ex. C4A and C5A). Great weight is

given to the finding that the claant is capable of medium exertional work.

However, based on additional evidence received at the hearing level, the

undersigned finds that het claimant has more limitations than those assessed by

the consultants. (Hearing Testimony). As such, less wisigiiwen to their

postural and manipulative limitations.

(Tr. 23). The ALJnever mentioadthe medical opinion evidendeom the prior claim file
including the opinions of Dr. Hughes and Haskins.

Avery correctly points out that the ALJ’'s RFC detaration conflicts with Dr. Hughes’s
opinion that she was limited to light work (rather than medium) and Dr. Haskimi®oghat
Avery was limited to working with others on an occasional, superficial basis, ttirg seith
moderate time and production demands. It certainly would have been better if the ALJ had

expressly addressed these opinions. From Avery’s perspective, it would tatdidfi

understand how the more recent medical consultants opined that she could do moadyphysic
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demandingvork when she testified that her condition was worsening and that she was able to do
less. Thesérst medical consultants to review her file determined that she was ablegssdo |

than those who later reviewed it and were, therefore, more consistent withisfaery

statements regarding her limitations.

There are a couple of problems with Avery’s argument related to the reviewiigah
opinions. First, the regulations do not require the ALJ to provide good reasons fangeject
non-examining source’s opian. See Smith482 F.3dat876. As argued by the Commissioner,
the ALJ likely credited the more recent reviewing physicians’ assessments of AVEG. sTRe
ALJ was not required to expressly state this in her decidoreo\er, the record indicates that
the ALJ did consider the opinions of Dr. Hughes and Dr. Haskins; the ALJ decision lsédted t
she gave “careful consideration [to] the entire record.” (Tr. 20).

Second, and more significant here, adopting the opinions of Dr. Hughes and Dr. Haskins
would not have changed the outcome of the ALJ’s decibietause the VE testified that there
were a significant number of jobs Averguld perform if she weremited to light work (Tr. 79
80) and those jobs required omigcasionalnteraction with the public, coworkers and
supervisors. (Tr. 80). In other words, even if the ALJ had adopted the limitations opined by D
Hughes and Dr. Haskins, substantial evidence would have still shown that a significdner
of jobs existed that Avery could perform. worst,the ALJ'sfailure to expressly address the
opinions of Drs. Hughes and Haskins was harmless error. “No principle of admiiredamat or
common sense requires [a reviewing court] to remand a case in quest of a parfecturpess
there is reason to believe that the remand might lead to a different’ ré&ulhecky v. Comm'r
of Soc. Secl67 F. App’x 496, 5076th Cir. 2006) (quotingrisher v. Bowen869 F.2d 1055,
1057(7th Cir. 1989))see also Kobetic v. Comm'r of Soc. SEt4, F. App’'x 171, 1786th Cir.

2004) (noting that in such instances courts are not required to “convert judictal Ehagency
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action into a pinggong game”) (citation omitted)Because the ALJ’s ultimate conclusion at

Step 4 would not have changeédrery’s claim of errorelating to the ALJ’s alleged failure to
consider the opinionsf Dr. Hughes and Dr. Haskins must be denied. The ALJ applied proper
legal standards in evaluating the opinions of the cuciamti state agency reviewing physicians
and, even if she had adopted the limitations opined by the state agency consultantsewieal re
Avery’s earlier claim the ALJ would still have found that Avery was not disabledr this

reason, theourt would not remand the case on this basis alone. However, because the court is
remanding the case for further consideration of the treating source’s opinion,ltshduld
discussall of the medical source opinions and other releeaittence in determining Avery’s

RFC at Step Four.

C. Treating Physician Rule

Avery next argues that the ALJ failed to provide good reasons for assigning partial
weight to the opinion of her treating primary care physician, Jessica GriggsEQ®©Doc. 11
at 811. The court agrees. An ALJ must give a treating physician’s opinion controlling yweight
unless the ALJ articulates good reasons for discrediting that opiGiayheart v. Comm’r of
Soc. Se¢710 F.3d 365, 37@th Cir. 2013). Good reasons for giving a treating source’s opinion
lessthan-controlling weight include: (1) a lack of support by medically acceptahleatland
laboratory diagnostic technigg; (2) inconsistency with or contradictory findings in the treating
source’s own records; and (3) inconsistency with other substantial evidenceasedlreaord.
See BiestelB880 F.3d at 786°An ALJ is required to give controlling weight to a treating
physician’s opinion, so long as that opinion is supported by clinical and laboratory diagnost
evidence [and] not inconsistent with other substantial evidence in the re@itidg 20 C.F.R.
§ 404.1527c)(2)); Gayheart 710 F.3d 365, 3%8Ninschel v. Commbof Soc. Se¢631 F.3d

1176, 117911th Cir. 2011) (stating that good reasons include that: “(1) [the] treating
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physician’s opinion was not bolsteredthye evidence; (2¢vidence supported a contrary
finding; or (3) [the] treating physician’s opinion was conclusory or inconsistentheéttioctor’s
own medical records.”). But inconsistency with nontreating or nonexamining physicians’
opinions alone is not a good reason for rejecting a treating physician’s opseernGayheart

710 F.3d at 377stating that the treating physician rule would have no practical force if
nontreating or nonexamining physiciangimons were sufficient to reject a treating physician’s
opinion).

If an ALJ does not give a treating physician’s opinion controlling weight, the ALJ must
assign weight to the opinion based on: the length and frequency of treatment, the Bilipporta
of the opinion, the consistency of the opinion with the record as a whole, whether the treating
physician is a specialist, the physician’s understanding of the disability prograts and i
evidentiary requirements, the physician’s familiarity with other infeionan the record, and
other factors that might be brought to the ALJ’s attenti®ee Gayhear710 F.3d at 37,620
C.F.R. 88 404.1537¢)(2)-(6), 416.927(c)(2)-(6) Nothing in the regulations requires the ALJ to
explain how he considered each of the fact@se20 C.F.R. 88 404.152Q), 416.927(c)
Biestek880 F.3d at 78¢*The ALJ need not perform an exhaustive, stestep analysis of
each factor.”). However, the ALJ must at least provide good re&sotie ultimate weight
assigned to the opiniorCole v. Astrug661 F.3d 931, 93&th Cir. 2011) (acknowledging that,
to safeguard a claimant’s procedural rights and permit meaningful ré20e@.F.R. 88
404.1527c) and416.927(cyequire the ALJ to articulate good reasons for the ultimate weight
given to a medical opinion). When the ALJ fails to adequately explain the weight given to a
treating physician’s opinion, or otherwise fails to provide good reasons for itjet\g&ven to a
treating physician’s opinion, remand is appropridele 661 F.3d at 93%ee also Blakely v.

Comm’r of Soc. Sek81 F.3d 399, 40{Gth Cir. 2009) (holding that the failure to identify good
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reasons affecting the weight given to an opinion “denotes a lack of substantialceyideen
whe[n] the conclusion of the ALJ may be justified based upon the record.” (Bitiggrs 486
F.3d at 24p).

Regarding Dr. Griggs’s opinion, the ALJ stated:

In late 2017, the claimant’s treating source, Jessica Griggs, D.O., provided a

medical source statement (Ex. C18F). The statement is given partial weight

because Dr. Griggsdinot provide much in the way of functional limitations, and

did not provide an explanation or objective findings in support of her assessment.
(Tr. 24). The ALJ was required to assign controlling weight to Dr. Griggs’s opinion uinless
lacked support by medically acceptable clinical and laboratory diagnostic technqses
inconsistent with her own records; or was inconsistent with otherasiiastevidence in the case
record. Biestek880 F.3d at 786Here, the ALJ did not comply with Agency regulations.
Rather than citing evidence showing that Dr. Griggs’s opinion was not supported by other
evidence or contradicted her own treatment notes, thesisidly criticized the opinion because
it did not provide more functional limitations or adequate support. The ALJ seeme&to ha
placed the burden dhe treatingphysician to demonstratleather opnion was worthy of
controlling weight. But the agency’sgulationrequireshe ALJto provide good reasons for
assigning less than controlling weight to the opinion. It was the ALJ who had the burden of
citing other evidence in the recditatcontradiced Dr. Griggs’s opinion, not Dr. Griggs who
was required to state additional functional limitations or further support for heoogpi

Here, the Commissionappears t@oncede that the ALJ did not assign controlling
weight to Dr. Griggs’s opinioand did not address the factors necessary for the treating source
analysis.ECF Doc. 13 at fn 12Howe\er, the Commissioner suggests several bases upon which

this court coulcheverthelesfind that the ALJ’s failure to follow the treating physician’s rule

was harmless error. The court recognizes that, sometimes, there is a fine line beweesora d
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that must be remanded for failing to follow the treating physician rule and traashtuld be
affirmed becausthefailure to follow the ruleeaused ndarm.

The Commissiondirst argues that Dr. Griggs’s opinion regarding absenteeism is an
issue resenaefor the Commissioner, citingerns v. Saul2019 U.S. Dist. LEXIS 195826).D.
Ky. 2019) for support Conversely, Avery cites Sixth Circyitecedent stating that there was no
regulatory or case support for an ALJ’s finding that “the issue of disability baseequet
absenteeism... remains an issue reserved to the Commissi&marp v. Barnhart]52 F.
App’x 503, 509(6th Cir. 2005). Avery’s case law controls. The ALJ could have rejected Dr.
Griggs’s opinion that Avery would miss four or more days per month — but not simply eédicaus
was a matter reserved to the Commissioner. Such a rejection would not have bedadsbgpor
the law. Furthermore, the ALJ did not state this as a reason for assigning dalywsaght to
Dr. Griggs’s opinion.

The Commissioner also argues theg ALJ could have rejected Dr. Griggs’s opinion on
the basis that it was a “checkbox” opinion. This legal proposition is corettbeckbox
opinion without any accompanying explanation is “weak evidence at kdstriandez v.
Comm’r of Soc. Se®44 F. App’x 468, 474seealso, Pellegrino v. Comm’r of Soc. S&x20
U.S. Dist. LEXIS 5039%N.D. Ohio, March 23, 2020). But here, Dr. Griggs did more than
simply check boxes. The form she completed requested “reasons why your patient is bieely t
off-task” and Dr. Griggs supplied written responses. She stated that Avery would hawdtyliffi
staying on task due to her depression and anxiety, her diabetes mellitus type 2 alidpisoaryd
headaches. She also stated that Avery would have difficulty concentrating and stagisig on t
due to pain in her head and extremities and drowsiness caused by her medications. (Tr. 1082).
These responses were more than simple eheglkanswers and the ALJ did not state good

reasons for rejecting them.
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Moreover, as with the Commissioner’s other argument related to absenteeisia) the A
did not point out that Dr. Griggs’s opinion was a check-box form as a basis for assigsing les
than controlling weight. These are merely aftexfact reasons proposed by the Commissioner
to justify the ALJ’s assignment of partial weight to the opinoin of a treatingsouwut, the
Commissioner’s post-hoc rationalizations do not cure the ALJ’s faibupeolvide good reasons
for not assigning controlling weight to Dr. Griggs’s opiniosteckroth v. Comm’r of Soc. Sec.,
2012 U.S. Dist. LEXIS 4489%.D. Mich. March 30, 2012, quotirdyatt Corp v. NLRB939
F.2d 361, 3676th Cir. 1991) (“Courts are not at liberty to speculate on this basn
administrative agency’s order. . . . [nor is the court] free to accept ‘appellateeteun
rationalization for agency action in lieu of reasons and findings enunciated by the Board.”
(citations omitted).

The ALJ failed tocomply withthe traating physician rulén discountingDr. Griggs’s
opinion. And there is no way to know if she consadithe factorgequired to be applied to Dr.
Griggs’s opinion because she never mentioned any of teem.Gayhear710 F.3d at 37620
C.F.R. 88 404.154¢)(2)-(6), 416.927(c)(2)-(6) As stated above, the Commissioner’s post hoc
rationalizations do not persuade this court that this was harmless errd®ixith€ircuit has
stated that the ALJ’s failure to identify gooehsongor discounting the weight given to an
opinion “denotes a lack of substantial evidence, even whe[n] the conclusion of theaglhkem
justified based upon the recordBlakely v. Comm’r of Soc. Se681 F.3d 399, 40{6th Cir.

2009) (citingRogers486 F.3d at 243. Such is the case here. Because the ALJ failed to follow

the proper legal standards in discounting Dr. Griggs’s opinion, the ALJ's decisgirbenu

remanded for further consideration consistent with this opinion.
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D. Fibromyalgia and Subjective Symptom Complaints

Avery contends that the ALJanalysis of Avery’s symptom complaints did not comply
with SSR 163P. The ALJ’'s assessment of symptoms, formerly referred to as the “credibility”
determination in SSR 98p, 1996 SSR LEXIS 4was clarified in SSR 18p,2016 SSR LEXIS
4 to remove the word “credibility” and refocus the ALJ’s attention on the “ekbenhich the
symptoms can reasonably be accepted as consistent with the objective medical and other
evidence in the individual’s record.” SSR 16-3p16 SSR LEXIS 4, 2017 WL 5180304 at *2
(October 25, 2017) (emphasis added). The new ruling emphasizes that “our admieidbtmt
assess aimdividual’s overall character or truthfulness in the manner typically usedglan
adversarial court litigation.” Se&16 SSR LEXIS 4WL] at *11. UnderSSR 163p,2016 SSR
LEXIS 4, an ALJ is to consider all of the evidence in the record in order to evaluate itireglim
effects of a plaintiff’s symptoms, etuding the following factors:

Daily activities;
The location, duration, frequency, and intensity of pain or other symptoms;
Factors that precipitate and aggravate the symptoms;

A W Dbd P

The type, dosage, effectiveness, and side effects of any medication an
individual takes or has taken to alleviate pain or other symptoms;

5. Treatment, other than medication, an individual receives or has received for
relief of pain or other symptoms;

6. Any measures other than treatment an individual uses or has used to relieve
pain or other symptoms (e.g., lying flat on his or her back, standing for 15 to
20 minutes every hour, or sleeping on a board); and

7. Any other factors concerning an individual's functional limitations and
restrictions due to pain or other symptoms.

Id., 2016 SSR LEXIS 4, 2017 WL 5180304, at *7sBe als@0 C.F.R. 88 404.15%0),

416.929(c) and former SSR 96-71996 SSR LEXIS 4
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Even after SSR 16-3 clarified the rules concerning subjective symptom évakaad
removed the term “credibility” from the regulations, the procedures for rewgean ALJ’S
assessment under SS&3p,2016 SSR LEXIS 4re substantially the same as the procedures
under SSR 96-7(1,996 SSR LEXIS 4Delong v. Comm’r of Soc. Seblg. 2:18¢v-368,2019
U.S. Dist. LEXIS 16167S. D. Ohio, Feb. 1, 2019). Therefore, courts agree that the prior case
law remains fully applicable to the renamed “consistency determination” unget &3, 2016
SSR LEXIS 4 with few exceptionsWhickerSmith v. Comm’r of Soc. Selg. 1:18¢v-52.

2019 U.S. Dist. LEXIS 29085 at *16ee Duty vComm'r of Soc. Se@018 U.S. Dist. LEXIS
159013, 2018 WL 4442595 at 16.D. Ohio Sept. 18, 2018) (“existj case law controls to the
extent it is consistent with the clarification of the rules embodied in SSIp’$&larification.”).

A claimant’s subjective symptom complaints may support a disability finding only when
objective medical evidence confirms thleeged severity of the symptomBlankenship v.

Bowen 874 F.2d 1116, 112@®th Cir. 1989). An ALJ is not required to accept a claimant’s
subjective symptom complaints, however, and may properly discount the claimsii® gy
about her symptoms when it is inconsistent with objective medical and othenewi®ee
Jones v. Comm’r of Soc. SE&36 F.3d 469, 475-76 (6th Cir. 200$SR 163p,2016 SSR
LEXIS 4 *15 (Oct. 25, 2017) (“We will cosider an individual's statements about the intensity,
persistence, and limiting effects of symptoms, and we will evaluate wheth¢atémaents are
consistent with objective medical evidence and the other evidence.”). In exaataimant’s
subjective symptom complaints, an ALJ may consider several factors, inctbdinimant’s
daily activities, the nature of the claimant’s symptoms, the claimant’s effcatietiate her
symptoms, the type and efficacy of any treatment, and any other faatoeswog the
claimant’s functional limitations and restrictions. SSR3p62016 SSR LEXIS 4 *15-120

C.F.R. 88 404.1538)(3),416.929(c)(3)see also Temples v. Comm’r of Soc. ,Fd& F. App’'x
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460, 462(6th Cir. 2013) (stating that an ALJ properly considered a claimant’s ability flrimper
day+to-day activities in determiningthether his testimony regarding his pain was credible).
Subjective symptom complaints relatingfitaromyalgia must be handled slightly
differently than those arising from other impairmer@dinarily, a claimant must substantiate
her pain complaints by citing objective medical evidence that her medicalioon(ll) actually
caused severe pain; or (2) is so severe that it would be reasonably expected to caegedhe all
pain. Blankenship874 F.2d afl123(citing McCormick v. Sec’y of Health & Hum. Seng&61
F.2d 998, 10036th Cir. 1988), an®uncan v. Sec’y of Health & Hum. Sen&)1 F.2d 8471{6th
Cir. 1986)). However, such objective evidence is often unavailable when fibromyalwga is
underlying condition.See Rogers v. Comm’r of Soc. S&86 F.3d 234, 24@th Cir. 2007);
Swain v. Comm’r of Soc. Sg297 F. Supp. 2d 986, 9¢8.D. Ohio 2003) (noting that, due to
the “elusive” and “mysterious” nature of fiboromyalgia, medical evidence confirthia alleged
severity of the impairment almost never exists). When the severity and limiictsef
fibromyalgia pain cannot be confirmed by objective medical evidence, the ALJ must:
consider all of the evidence in the case record, including the [claimant’s] daily
activities, medications or other treatments the [claimant] uses, or has used, to
alleviate symptoms; the nature and frequency of the [claimant’s] attempts to
obtain medical treatment for symptoms; and statements by other people about the
[claimant’s] symptoms.
SSR 122p,2012 SSR LEXIS 1 *14Jul. 25, 2012). Here, the ALJ did just that.
The ALJ applied proper legal standards and reached a conclusion supported by
substantial evidence in evaluating Avery’s subjective symptom compld&iats.S.C. 88§
405(g) 1383(c)(3) Elam, 348 F.3d at 125 The ALJ’s decision demonstrates that she considered

Avery’s subjective complaints of constant pain. However, the ALJ also cited sestatiohg that

Avery had not sought treatment in a year and a half. (Tr. 22, citing Ex. C12F/2). The ALJ noted
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normal exams, but she also cited Avery’s activities of daily living and medmaide
suggesting that she was not as limited as her statements suggested:

Further, because a claimant’'s symptaras sometimes suggest a greater level of
severity of impairment than can be shown by the objective medical evidence
alone, 20 CFR 416.929(c) and Social Security Rulin@d @escribe factors that
should be considered when assessing the consistencyabditnant's symptoms

with the medical evidence. The claimant’s allegations are not fully supported by
the objective medical evidence or the treatment history as detailed herein. The
record reflects that the claimant testified that during the relevamidpgne was in
constant pain, spent most of the day in bed, elevated her legs, experienced regular
swelling in the knees, could only stand and walk for 20 minutes at a time, and
experienced symptoms related to her mental impairments. Yet, her mental status
and physical examinations of record were largely normal (Ex. C2HEBF34,

20; C7F/8, 16, 30, 92C11 F/3, 9, 25C12F/23; C13F/2, 10 C14F/g C15F/7 and
C16F/4. Further, the record reflects that during this period the claimant was the
solecaretaker of her ill parents (Ex8E/3). Moreover, with respect to her mental
impairments, medical personnel noted that they believed the claimant was seeking
support rather than active change (Ex. C11Fx/T%e medical evidence

concerning her impairmés provides only limited support for the claimant’s
allegations, and tends to suggest that her symptoms are not as severe, persistent or
limiting as he has alleged.

(Tr. 23).

The ALJ complied with the regulations by: (1) recognizing that Avery’ssggms may
not be fully supported by objective medical evidence; (2) considering all of her inepdsrm
including her fibromyalgia — in light of the medical and other evidence in the reoadd3)
clearly explaining that she rejected Avery’s subjective symptom complaints bdtaus
testimony concerning the intensity, persistence, and limiting effects sf/hmtoms was not
consistent with her daily activities, the intermittent treatment she sandkite medical
evidence.20 C.F.R. §§ 404.1520(8)04.1529(c)(3)416.920(e)416.929(c)(3) SSR 968p,
1996 SSR LEXIS 5SSR 163p, 2016 SSR LEXIS A4SSR 021p,2002 LESIS 1 at *18Felisky
35 F.3d at 1036(Tr. 17%19).

Avery argues that the ALJ only compared her complaints to the objective findings. But

that is not true. The ALJ considered otheidence in the case record, includéwery’s daily
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activities, medications or other treatmeAtgery soughior didn’'t seek}o alleviate symptms;
the nature and frequency of Avergiempts to obtain medical treatment for symptoms; and
statements bynedical providers about Averysymptoms.

Avery disagrees with the ALJ’s treatment of her testimoByt the court inot permitted
to reevaluate the facts or reach different conclusions on how those facts shoulcbeched.
If an ALJ discounts or rejects a claimant’s subjective complaints, she must stateraearly
reasons for doing sd&See Felisky v. BoweB5 F.3d 1027, 103@th Cir. 1994). But, an ALJ's
decision need not explicitly discuss each of the factBee Renstrom v. Astr&80 F.3d 1057,
1067(8th Cir. 2012) (“The ALJ is not required to discuss methodically each [factor], sodong a
she acknowledged and examined those [factors] before discoartiagnant’s subjective
complaints.” (quotation omitted)). Although the ALJ must discuss significadeeoe
supporting her decision and explain her conclusions with sufficient detail to meeauitingful
review, there is no requirement that the ALJ npowate all the information upon which she
relied into a single paragrapee Buckhannon ex rel. J.H. v. As{i3@8 F. App’x 674, 678—79
(6th Cir. 2010) (noting that the court “read[s] the ALJ’s decision as a whole and witha@omm
sense”).

Reading the ALJ’s decision as a whole, she did not fail to consider evidence, rely only
upon the objective medical evidence, chggigk the evidence, or play doctdBuckhannon368
F. App’x at 678-79 Instead, she complied with the regulations and applicable Social Security
Rulings by considering all the evidence in the longitudinal record, including the objective
medical findings, Avery’s testimony regarding her symptoms and daily actjgaes in her
treatment history, and the medical opinion evider&®C.F.R. 88 404.1526),404.1529(c)(3)
416.920(e)416.929(c)(3) SSR 968p, 1996 SSR LEXIS 5SSR 163p,2016 SSR LEXIS 4

SSR 021p,2002 LESIS 1 at *18(Tr. 15-21). And, to the extent the ALJ found Avery’s
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subjective complaints crediblee.g, the effects of her pain on her ability to concentrate — the
ALJ appropriately restricted Avery’s RFC, limiting her to simple, routasig. (Tr. 20, 22).
Substantial evidence supported the ALJ’s conclusion that Avery’s sulejectmplaints were
not entirely consistent with other evidence in the record.

Moreover, reversal of the Commissioner’s decision based upon error in a
credibility/consistency determination requires a particularly strong showiaglgintiff.
WhickerSmith 2019 U.S. Dist. LEXIS 29085, *16-1(5.D. Ohio, Feb. 25 ,2019). Like the
ultimate nordisability determination, the assessment of subjective complaints must be sdpport
by substantial evidence, but “an ALJ’s findings based on the credibility of theapmi®e to be
accorded great weight and deference, particularly since an ALJ is charged with tbé duty
observing a witness’s demeanor and credibilitywalters v. Comm’r of Soc. Set27 F.3d 525,
531(6th Cir. 1997). Further, a credibility/consistency determination cannot be distubdset'a
a compelling reason.Smith v. Halter307 F.3d 377, 37@th Cir. 2001). Thus, it is proper for
an ALJ to discount the claimant’s testimony when there are inconsistencies aadictohs
among the medical reats, her testimony, and other eviden®¥éarner v. Comm’r of Soc. Sec.,
375 F.3d 387, 3966th Cir. 2004).

Because the ALJ applied proper legal standardsatuating Avery’s subjective
symptom complaints and in determining her RFC, and because her conclusions were supported
by substantial evidence, the ALJ’s decision fell within the Commissioner’s “Zat®me.” 42
U.S.C. 88 405(g)1383c)(3); see alsdclam, 348 F.3d at 125Jones 336 F.3d at 476Rogers
486 F.3d at 241IMullen, 800 F.2d at 545 The court musteject Avery’s complaints about the

ALJ’s handling of her subjective symptom complaints.
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E. Avery’s Limitations in Concentration, Persistence or Pace

Finally, Avery argues that the ALJ's RFC finding is not supported by substantial
evidence because it dimbt account for her moderate limitations in concentration, persistence and
pace. ECF Doc. 11 at 13-14At Step Four of the sequential analysis, the ALJ must determine a
claimant’s REE by considering all relevant medical and other evide@6eC.F.R. 88
404.1520(e)416.920(e) The RFC is an assessment of a claimant’s ability to do work despite
her impairmentsWalton v. Astrug/773 F. Supp. 2d 742, 74K.D. Ohio 2011) (citin@0 C.F.R.

§ 404.154%a)(1)and SSR 96-8[1,996 SSR LEXIS RJuly 2, 1996)). “In assessing RFC, the
[ALJ] must consider limitations and restrictions imposed by all of an indiV&imapairments,
even those that are not ‘severe.” SSR8p61996 SSR LEXIS 5 Relevant evidence includes a
claimant’s medical history, medical signs, laboratory findings, and stateaisnishow the
symptoms affect the claiman20 C.F.R. 88 404.1524), 416.929(&)see als®SR 968p, 1996
SSR LEXIS 5

Avery argues that the ALJ was required to adopt the opinion of Dr. Haskins that she

could sustain tasks so long as they did not involve more than moderate time and production
demands. (Tr. 114-116ECF Doc. 11 at 14As already noted, Dr. Haskins was a non-
examining, state agency consultant who examined Avery’s record in 2015, before Afiexy re-
her application foSSL The ALJ was not required to assign any specific weighttélBskins’s
opinion or to explain the weight she did assign. Rather, the ALJ was required ttecafighe
relevant evidence including the claimant’s medical history, medical, sapwratory findings,

and statements about how the symptoms affeatltéeant. 20 C.F.R. 88 404.1529(a)

416.929a).
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Avery argues that the holding Baly v. Comm’r of Soc. Se694 F.3d 504, 516-51(bth
Cir. 2010) —‘that it is reversible error not to includpexed and packased restrictions in the RFC
for a disability claimant who is found to have such limitations at prior steps ofghergel
evaluation” applies to the ALJ’'s RFC determination in this case. Howeabrdoes not
necessarily apply heren Ealy,the ALJ adopted the opinion of a state agency physician but then
failed to incorporate all of the opinion’s information in a hypothetical questidretVE.
Because the hypothetical question inadequately described Ealy’s limitatiend:s conclusion
that the hypothetical individual could perform certain work was not substantiahegitigattaly
could perform that workEaly,594 F.3d at 517

Here, Avery does not really argue that the ALJ provided an incomplete hypothetical
guestion to the VE. Instead, she argues that the ALJ should have adopted the limitatidds fr
Haskins’s opinion into her RFC. As already stated, the ALJ was not required tdalamept
limitations into her RFC and the court would not remand the ALJ’s decision on that basis
However, because the court is remanding the case for further considefdhiertreating source
opinion (which also stated that Avery would have difficulty concentrating and stayingkpn tas
the ALJ should consider all of the medical source opinions and other relevant evidence in
determining Avery’s RFC at Step Four.

VI. Conclusion

Because the ALJ failed to apply proper legal standards in evaltia¢invgeight to assign
to Dr. Griggs’s treating source opinion and may not have comsidéthe relevant evidence
when determining Avery’s residual functional capacity, @oenmissioner’s final decision
denying Avery’s application fo8Slis VACATED andthe caseis REMANDED for further

consideration consistent with thosder.
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Dated:May 14, 2020 4

United States Magistrate Judge
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