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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRCT OF OHIO
EASTERN DIVISION

PAMELA TOENNIES, CASE NO. 1:19-CV-02261-JDG
Plaintiff,

VS. MAGISTRATE JUDGE

)
)
)
)
)
) JONATHAN D. GREENBERG
COMMISSIONER OF SOCIAL )
SECURITY, )
)
)
)

MEMORANDUM OF OPINION AND

Defendant. ORDER

Plaintiff Pamela Toennies (“Platiff” or “Toennies”) challengeshe final decision of Defendant
Andrew Saul, Commissioner of Social Security (“@wmnissioner”), denying her application for
Supplemental Security Income (“SSI”) under Title X&flthe Social Security Act, 42 U.S.C. 88 414(i),
423, and 138%t seq(“Act”). This Court has jusdiction pursuant to 42 U.GS. 8§ 405(g) and the consent
of the parties, pursuant to 28 U.S.C. § 636(c)(Epr the reasons set forbelow, the Commissionet
final decision is AFFIRMED.

l. PROCEDURAL HISTORY

In May 2018, Toennies fitk an application for SShlleging a disability onset date of May 22,
2018 and claiming she was disabled due to post-tratirettess disorder, anxiety, depression, sleep
disorders, borderline personality, “schizoeffective,” anelling in her legs. (Transcript (“Tr.”) at 12, $0,
244.) The application was denied initially and upeoonsideration, and Tories requested a hearing

before an administrative law judge (“ALJ”)Id(at 12.)

10On June 17, 2019, Andrew Saul becaheeCommissioner of Social Security.
1
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On May 29, 2019, an ALJ held a hearing, dunvigch Toennies, represented by counsel, an
impartial vocational expert (“VE”) testified.Id;)) On July 8, 2019, the ALJ issued a written deci
finding Plaintiff was not disabled.Id. at 12-24.) The ALJ’ s decision became final on August 15, ?

when the Appeals Council declined further revievd. &t 1-6.)

d an

5ion

019

On September 28, 2019, Toennies filed hem@aint to challenge the Commissioner’s final

decision. (Doc. No. 1.) The parties have completéfibg in this case. (Doc. Nos. 14, 16.) Toen
asserts the following assignments of error:

(1) Whether the ALJ erred in her assessnadithe treating physian and nurse’s
opinions;

(2) Whether the ALJ erred in failing to accodat Plaintiffs [sic] use of a walker;

(3) Whether the ALJ erred in relying on faland incomplete vocational testimony.

(Doc. No. 14 at 1))

Il. EVIDENCE

A. Personal and Vocational Evidence
Toennies was born in November 1968 and was Z0syeld at the time of her administrat]

hearing (Tr. 22), making her a “pers closely approaching advanced ageider Social Securi

hies

ve

Yy

regulations. See20 C.F.R. 8§ 416.963(d). She has a limited education and is able to communicate

English. (Tr. 22.) She has paserant work as a cashier checkeld.X

B. Relevant Medical Evidencé

On February 12, 2018, Toenngswv Dr. Yevgeniya Dvorkin-Wininger for complaints of neck

and

shoulder girdle pain. Id. at 656.) Ms. Toennies also complained of having more numbness in her

hand and felt she was clumsier and “need[ed] to catch hers#df.’at(657.) The numbness in her h

and

2 The Court’s recitation of the mewil evidence is not intended be exhaustive and is limited to the

evidence cited in the parties’ Briefs.
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occurred once a week, typically in thmrning, and lasted a few minutesd.Y Toennies reported her |
arm and shoulder pain was not as severe as befior¢. Toennies admitted she was not doing her k

(1d.)

Dr. Dvorkin-Wininger reviewed the selts of Toennies’s testing.ld( at 657-58.) A Novembs

D
=

HEP.

78

2017 EMG of Toennies’s cervical spisgggested a cervical radicular pess, “although the precise levels

involved could not be correlatedittv the limb muscle findings,” ral there was “no electrodiagnos

evidence of left median neuropathy.1d.(at 657.) A December 2017 brain MRI was normdd.) ( A

September 2017 MRI of Toennies’sgeal spine showed mild degentiva changes athe cervical sping

from C4-5 through C6-7, with no significanténval change from the prior studyld.(at 658.) An Augug
2017 x-ray of Toennies’s cervical spine showed rtolanoderate degeneratiebanges from C4-C6 a
slight retrolisthesis of C2 over C3 and C3 overggdondary to spondylosis, but there was no evider
compression or malalignmentld() A May 2017 x-ray of Toennies’sfteshoulder revealed rotator c
tendinopathy. Ifl.) An October 2015 MRI of Toennies’s lumbggine showed mild facet arthropathy
L4-5 and L5-S1, as well as minimal broad-based didges at L3-L4 and L4-L5 which did not resul
significant spinal canal or neural foramina narrowinigl.) (

On examination, Dr. Dvorkin-Wininger found Tm@es had 5/5 strength bilaterally in her ug
extremities, with light touch intact bilaterally inettupper extremities with the exception of the left 1
digit. (Id. at 662.) Toennies’s reflexemere hyperreflexic in the bicep brd, triceps, and low
extremities symmetrically. 1q.) Dr. Dvorkin-Wininger found positive Hoffman’s test bilaterally,

negative for clonus anBabinski’'s sign. Id.) Toennies walked with a maw-based gait and could r

perform heel to toe walking. Id;) Dr. Dvorkin-Wininger found tendeess to palpation of the right

cervical paraspinal muscles, uppapigzius, and greater tuberosityd.X Dr. Dvorkin-Wininger diagnose

Toennies with left neck and sHdar pain with cerviclaspondylosis, and potentiahdicular symptom
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(Id.) Dr. Dvorkin-Wininger told Toenies to continue HEP for hereck and shoulder stretches
ordered a brain MRI and testing for Vitamin B12 and D leveld.) (Dr. Dvorkin-Wininger prescribe
1000 mg of Tylenol a day as needed andtinued gabapentin to 800 mg a dald.)(

On February 27, 2018, Toennies saw Lindsarshaw, CNP, for evaluation and medica
management. Id. at 2716.) Toennies requested her Paxil dosage be decreased because it mag
tired and unmotivated.ld. at 2717.) Toennies also complained of muscle spasms in her leg and
well as weight gain and lack of motivationld.j Toennies reported her moods had “been pretty g
that her current mood was “okay fidthat her medications helped hexigty and enabled her to talk
people without getting irritated.Id;)) On examination, CNP Kershaw found Toennies exhibited a
gait and well-groomed appearancéd. @t 2719.) She was oriented tinfesr and demonstrated norn
language, attention/concertiom, and associationsld( at 2719-21.) Toennies’s fund of knowledge
appropriate for her age and education, she was alert and cooperative, her speech was fluent, an
and long-term memory was intactld.(at 2720.) CNP Kershaw found Troees’s affect was constrict

and appropriate to mood, and her mood euthymiid.) (Toennies showed fair insight and judgmen

and

d

ion
e he
arm
bod,’
to
stabl
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d he
ed

, aS

well as a spontaneous, logical, aymhl-directed thought procesdd.(at 2720-21.) CNP Kershaw found

Toennies’s comments contradictory at timesd. &t 2721.) Toennies’s djaoses consisted of: ma
depressive disorder, recurrent, severe with psych®3iSD; severe alcohol use disorder in suste
remission; and mild cannabis use dir, in sustained remissionld.(at 2722.)

On March 5, 2018, Toennies returned to Dvorkin-Wininger for “acute [follow-up] regardin]

left arm numbness that started about a month [agadll” af 667-68.) Toennies reported the numb

or

ined

g

NESS

was constant and she couldt use her left hand.d( at 668.) Toennies furtheeported while she did not

have any pain in her arm, she felt her arm was welak) Toennies also told Dr. Dvorkin-Wininger s

continued to have memory problems; she was forgatfd felt it took a while for her to get her wo

he

rds
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out. (d.) Toennies denied any fallsld() Dr. Dvorkin-Wininger reviewed oennies’s recent brain MR

D

N

which was “negative for any acute abnormalitiedd. &t 673.) Dr. Dvorkin-Wininger referred Toennies

to speech therapy for her cognitive impairment, toldtbédollow up with neurology, and instructed hef

do home exercises for her neck/left arm complaints) (

On April 2, 2018, Toennies saw Sasha Yurgionas, M.D., to re-establish clateat ©02.
Toennies reported she had been sdb@mn alcohol use for two years.Id() Dr. Yurgionas note
Toennies was positive for depressiand nervousness/anxietyd.] A physical examination revealed
edema but “faint comedones at bilateral templedd. &t 903.) Dr. Yurgionas noted Toennies
scheduled to see neurology and tha&t sad “mild mental retardation.”ld() Dr. Yurgionas “suspect[e
pt is just now aware that she has difficulty with retaining infold.)( Dr. Yurgionas prescribed
multivitamin and Vitamin B complex for Toennies’s poor memory, which was her primary eng
diagnosis. 1¢.)

On April 19, 2018, Toennies saw Nancy Carve6§\W-S, for a behavioral health assessmeld.
at 898.) Toennies reported she had been getting aldtey dth people for the last month, her appée
had been down but she had gained weight, and shbden having difficulty concentrating and focus
on her daily activities. If.) Toennies told Carver she would be talking to someone and “kinda like
out” and forget where she left offld() Toennies also reported short term memory loss that she be

was from her medication, not alcohold.] Toennies told Carver she svhaving auditory hallucinatio

to

no

Vas

btite

ng
blac
lieve

1S

consisting of hearing a door apevhen no one was thereld.(at 899.) Carver noted anhedonia, sleep

problems, hypersomnia, significant weight gain, usive memories, poor attéon to detail, careles
mistakes, poor attention to tasks, does not sedistén, does not follow through on instructions, fail

finish tasks, easily sidetracked, reluctance to engagasks that require sustained mental effort,

S
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easily distracted. I¢.) Carver also noted Toennies was usangialker, but Toennies reported she “gnly

use[s] it sparingly.” 1d.)

=

On examination, Carver found Toennies healthy, alert, and in mild distdelssat §00.) Carvg
determined Toennies’s posture, behavior, mood, afteintation, judgment, insight, memory, attentjon,
concentration, and thought conteadl within normal limits. [d.) Toennies’s facial expression was
“sad/depressed,” her speetduiet and minimal,” her mood “depressed” and “evasiveld.) ( While
Toennies demonstrated blockiagd tangential thoughts, her orgatiza of thought was appropriate.

(Id.) Her thought content was blaming and included ruminations and self-doidd). Kowever

=

Toennies demonstrated appriape abstract reasoning andr fmdgment and insight. Id. at 901.) Carve

diagnosed Toennies with: major depressive disorder, moderate, recurrentirmmisonality disorde

=

alcohol dependence in sustained remission; and PTEBD). Carver's assessment included the following
statement. “While | agree that Pam has emoticeradl cognitive disabilite, | believe that Pam
exaggerates her symptoms at times. | believe hghpsic symptoms are more related to BPD, than a
thought disorder. Overall, her diskties make it difficult for he to follow through with treatmemnt
recommendations. She needs a higher levpspthiatric care, than NFP can provideld.X
On April 23, 2018, Toennies saw CNP Kenshaomplaining she had been “foggy.ld(at 2724
25.) Toennies reported her sister had asked her ramtolo any more after she put garlic bread in| the
oven for too long. Ifl. at 2725.) Toennies described her moadgspretty good actually” and that her
anxiety had been “finetvith her medications. Id.) Her energy levels weralso “fine,” although shie
said she could use more energyld.)( Toennies described a recensiwvito the Soldier's Memorial
downtown and reported she had been unable to stahd iong lines, that she “needed her walker,|and

had a ‘fear’ of the stairs.”ld. at 2726.)

On examination, CNP Kershaw found Toennieg aatable gait, well-groomed appearance, good
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eye contact, and appropeahygiene and attire.Id; at 2727.) Toennies was oriented times four,
normal language, exhibited normal attention and cdragon, and demonstrated an appropriate fur]
knowledge for her age and educatioid. &t 2728.) Toennies was aletglm, and cooperative, and
speech was fluent.Id)) CNP Kershaw found Toennies’s shand long-term memory intact.ld( at
2728-29.) While Toennies’s affect wasnstricted, her mood was euthymicld.(at 2729.) CNJ
Kershaw found Tonennies showed fair insight gratgment and had a spontaneous and goal-dir
thought process with appropriate thought conteltt) (CNP Kershaw noted Toennies’s comments
“contradictory at times.” If.) CNP Kershaw also expressed “concern” for Toennies “repqg
exaggerated symptoms.1d(at 2731.)

On April 30, 2018, Toennies retwa to Dr. Yurgionas for meditian refills and complaints ¢
abnormal bowel function.Id. at 896.) Toennies also requested rep@desting now that she was sol
(Id.) Dr. Yurgionas’s examination of anies revealed normal findingdd.(at 897.)

On May 22, 2008, Toennies saw CNP Kershawl asked if she could take herself off
medications because she felt she was “doing welld’ gt 2733-34.) Toennies reported she had
enjoying walking and looking out the windowadaher moods and anxiety were “good.Id. (at 2734.
Toennies described her energydbs as “not so much.” Ifl.) Toennies believed her medications w
helping her. Id.) CNP Kershaw noted Toennies conipéal of bilateral leg swelling.Id. at 2736.)

On examination, CNP Kershaw found Toennies aatiable gait, a well-groomed, well-nouris
appearance, good hygien@dagood eye contact.ld() Toennies was oriented times four and exhik
normal language and attention/concentratiofd. &t 2736-37.) CNP Kershadetermined Toennies
fund of knowledge was appropriate for her age atutation, she was alert, calm, and cooperative
speech was fluent, and her short and long-term memory was intdcat 2737.) Toennies exhibitec

constricted but stable affect aedthymic mood, fair judgmentnd insight, and a spontaneous thot
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process. Ifl. at 2737-38.) CNP Kershaw recommended Toersoesinue her treatment at this timed.
at 2739.)

On May 23, 2018, Toennies saw Dr. Yurgionas complaining of leg eddohaat 894.) Toennigs
thought she was retaining water and was “[w]ordxut risk of swelling in her lower legs.”ld( at
895.) Dr. Yurgionas noted Toennies hadany somatic concerns” that day.ld.j Toennies alsp
complained of back pain and fatigue, and she was using a rollédior. Or. Yurgionas noted Toennies
was nervous/anxious. Id; at 895.) On examination, Dr. Yurgionas found no edemial.) (Dr.
Yurgionas suspected “trace venous stasis aflemd prescribed compression stockingd.) (

On June 11, 2018, Toennies returned to DvorRin-Wininger with complaints of left arm
numbness. Id. at 1343-44.) While Toennies continuedheove numbness, the gabapentin helpéd. af
1346.) Dr. Dvorkin-Wininger noted Toennies hadt had a speech therapy appointment but had &
pending neurology appointment regarding her memory probler) (Toennies reported “using| a

rollator on and off.” Id.) A physical examination revealed 5/5 sule strength in the right arm, with

“give way weakness throughout multiple myotomes” in the left arid. af 1348.) “All dermatomes
were numb to light touch in the lefirm compared to the right.ld() Dr. Dvorkin-Wininger found
Toennies was “hyperreflexic in the biceps, braiepis, [and] lower extremities symmetrically,” a posifive
Hoffman’s test bilaterally, negative Babinski’s sign, and no clonusl.) (Toennies demonstrateq a
narrow-based gait, could not perform heel to toe walkiagl, +1 pitting edema in her left leg, and herjleft

calf was 1.5 cm larger than her rightld.Y Dr. Dvorkin-Wininger disassed the importance of |

1%
«Q

elevation and ankle pump exercises and ntiteccompression stockings were pending. gt 1349.) Dr.
Dvorkin-Wininger also noted Toennies usedalker “as needed” for her unsteadineds.) (
On June 14, 2018, Toennies saw neurologist Michael Bahntge, MD.at(2657.) Toennigs

complained of speech problems, in addition to merpooplems and an inability to remember what she is
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saying as she is talking.ld( at 2657-58.) Toennies dated hermnaoey problems to a month before her

appointment. Ifl. at 2658.) A physical examination revedl‘widespread non-neurological weakness,

including SCM'’s, characterized by various conations of collapsing wéaess, co-contraction pf

agonists and antagonists, and failtogosturally stabilize.” 1¢.at 2659.) While Toennies demonstrgted

5/5 strength in her trapezius and shoulder andabiguctors when tested in tandem, there was [local

collapse when those same groups were tested one at a tdnat 4659-60.) Dr. Bahntge found normal

muscle tone and no involuntary movements$d. at 2660.) He noted Toennies used a “four wheeled

walker with handbrakes” to kedyerself from falling. Id.) Toennies’s responsés questions regarding

orientation time were “nelyr all near misses.” Id.) Toennies took “forever to register words [for

intermediate recall” and sat and stared “when pressétdl)’ Dr. Bahntge concluded: “She has np

neurologic weakness, and the charaotfdrer mental status exam sugges# this cut of the same cloth.

It is possible that the benztropine she is presdribnd the gabapentin adversely affect memory

n-

anc

alertness, but if so it is not eviddntme from the charactef her responses to mental status questiops. |

have suggested she continue to follow up with hgclgatrist. | have not $&duled a routine follow Up

visit for her at the current time.”ld.)
On July 5, 2018, Toennies saw Dr. Yurgionas fonptaints of bilateral mkle swelling and pain in

her wrists. Id. at 2914.) Toennies reported she is “worrieat #he has a problemittv her legs” and fe

—+

they were “very bloated” at the end of the dald.)( Toennies told Dr. Yurgionas she only had wrist pain

when twisting the caps off water bottles; it was nespnt with other wrist movements, nor was it wprse

at night. {d.) On examination, Dr. Yurgionas found no edema of the leigs.a(2915.) Dr. Yurgionds
diagnosed Toennies with tendonitis of the teital wrists and gave her wrist brace$d. &t 2916.) Dr

Yurgionas provided “reassuranaegarding Toennies’s legsld()

On July 30, 2018, Dr. Yurgionas noted Toennies had requested a “Handicapped Placard”
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opined that for at least five yeapennies is unable to walk 208et without stopping to rest and cannot

walk without the use of or assistarafea brace, cane, crutch, anothersp@, prosthetic device, wheelch
or other assistive device.ld( at 2745.) Dr. Yurgionas completehe same form on August 21, 20
stating it was effective until August 21, 2023d. @t 2746.)

On September 11, 2018, CNP Kershaw comeplea Medical Source Statement regar

Toennies’s mental capacity and opined Toennies had marked limitations in her ability to unders

learn terms, instructions, or procedures, as well as her ability to sequence multi-step actidtias.

2747-49.) CNP Kershaw further opined Toennies hdd-to-moderate limitations in: interacting with

others; concentration, persistence acqy and adapting or managing oneseldl.) (CNP Kershaw note

Toennies had a seventh-grade educatiwham undiagnosed learning disabilityd. @t 2749.)

On September 13, 2018, Toennies returnedrtoDvorkin-Wininger for a functional capacity

assessment.ld. at 2755-56.) Toennies reported she hadivedeher compression stockings and her
swelling was better. Id. at 2756.) Toennies told Dr. Dvorkin-Wininger she used a walker sometim
had been having left groin pain after watk, as well as pain with walking.ld() Toennies did not ha
pain when walking short distances or sittingd.)( While Toennies reportezbntinued left arm weaknes
Dr. Dvorkin-Wininger noted there was no etiology fbe numbness as all work ups had been neg
(Id.) On examination, Toennies exhibited a narronedagait and could not perform heel-to-toe walk
(Id. at 2761.)

Dr. Dvorkin-Wininger opined Toennies had “mildrieoderate functional limitations with regard
her musculoskeletal complaints.”Ild{ Toennies could lift/carry upo 10-15 pounds at the waist le
occasionally. Ifd.) Toennies should avoid repetitive stoopinghending, as well asdguent lifting fromn

the floor. (d.) Toennies could sit for 30-minute intervals for 4-6 hours per day and stand for a md

T,
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interval of 30 minutes for a total of 5-6 hours per ddg.) (Dr. Dvorkin-Wininger further opined Toennies

10
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could work at a sedentatgvel and that her psychiatric disordeas “likely the bggest contribute]r]
regarding her ability to work.Id.)

On September 17, 2018, Dr. Dvorkin-Wininger completed a Medicalkc8ditatement regardi
Toennies’s physical capacityld(at 2767-68.) Dr. Dvorkin-Wininger apéd Toennies could lift and/

carry 5-10 pounds frequently and 15 pounds occasiondtlyat(2767.) Her ability to sit, stand, and w

9
pr

alk

was not affected by her impairmentdd. Toennies could rarely crawl, but she could frequently climb,

balance, stoop, crouch, and knedld.)( Toennies could occasionallgach, push, pull, and perform fine

and gross manipulation.ld( at 2768.) Dr. Dr. Dvorkin-Winingestated a walker had been prescrilped.

(Id.) Dr. Dr. Dvorkin-Wininger opined Toennies had eavironmental restrictions, nor did she nee
alternate between paisins at will. (d.) Dr. Dvorkin-Wininger found Taenies had moderate pain t
would interfere with her concentration, cause le be off task, and cause absenteeisnid.)

Additionally, Dr. Dvorkin-Wininger found Toenniegould require two extra breaks per daid.)(

On November 6, 2018, Toennies saw CNP Kershdud. af 2859-60.) Toennies reported taki

herself off her medications for a week in Octobecause she felt like she was doing bettlet. af 2860.
She became irritable and started snapping at people, so she resumed taking her medications @
longer irritable and sapping at others. Id.) Toennies reported herands had been “good” and

anxiety “mostly manageable,” although she \ga#ing panic attacks about once a montd.) (Her mos

recent panic attack was in October and only lasted for one mingt¢. (verall, Toennies felt like she

was “doing ‘actually good.” 1¢.)

On examination, CNP Kershaw found Toenniesl a stable gait, Wegroomed, well-nourishe]
appearance, and good eye contald. gt 2862.) Toennies was oriented times four, had normal lang
attention, and concentration, ahdd an appropriate fund of knowledfpe her age and educationld.j

CNP Kershaw found Toennies was alert, calm, aaperative, and her shomdlong-term memory wé
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intact. (d.) While her affect was constricted, her moodsweathymic and her judgment and insight
(Id. at 2863.) Toennies demonstrated a spontanduusgght process withhbught content that w

appropriate to the circumstance$d.X

On January 6, 2019, Toennies returned to CNP Kerana asked to be connedtwith a therapis
(Id. at 2866-67.) Toennies reported she had been ofinkdications for a week because of a schec
colonoscopy, but then had an increase in irtitgbiso she resumed her medications and cancele

colonoscopy. Ifl.) Toennies told CNP Kershaw her energyels were low and she had poor motivat

but overall she was doing well as longsk®e stayed on her medicationdd.)( Toennies reported her

moods are good with her medication and her anXfetgtuate[d] due to situation stressors.fd.j

On examination, CNP Kershaw found Toenniesl a stable gait, Wegroomed, well-nourishe]
appearance, and good eye contald. gt 2869.) Toennies was oriented times four, had normal lang
attention, and concentration, ahdd an appropriate fund of knowledfpe her age and educationld.j
CNP Kershaw found Toennies alert, calm, and cadpe, and her short and long-term memory
intact. (d.) While her affect was constricted, her moodsweathymic and her judgment and insight
(Id. at 2869-70.) Toennies demonstrated a spontanthought process witrhbught content that w
appropriate to the circumstancesd. @t 2870.)

On January 15, 2019, Toenniesdanvent a mental health diagtiosassessment at Recov
Resources. Id. at 2812.) Toennies endorsed symptoms of depressed mood, insomnia or hype
decreased energy, delusions, incrdaamusal and intrusive thoughtsld.(at 2814-15.) Toennies al
reported having “an imaginary friendhem she sees periodically.” Id( at 2816.) On examinatio
Miranda Villard, LPC, found Toennies was well-groomed and cooperative, with average eye conta
motor activity, and clear speechld.(at 2822.) Toennies exhibitedbéocked thought process and f

constricted affect. 1d. at 2823.) LPC Villard found impairment dfoennies’s ability to abstract, h
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intelligence borderline, and hénsight/judgment fair. If.) LPC Villard noted Toennies’s “report
positive mood was contradictory throughout session duratind her “perception of reality appearec
shift throughout the session duration.id. Villard diagnosed Toennies with PTSD, major depres
disorder, recurrent episode, severe with psychosis, and alcohol use dismdere, in sustaing

remission. Id. at 2826.)

of

to

sive

On January 23, 2019, Toennies daxv Yurgionas for follow up. I¢l. at 2906.) Toennies reported

she had seen her primary care physician at MetrdtiH&a her confusion but wanted Dr. Yurgionas
check her alc levels as well as her urind&d.) ( Toennies reported pain in her wrists bilaterally
twisting caps off water bottles, but not with anjext movement, and wore wrist splints/bracetsl. &t
2907.) Dr. Yurgionas's physical exaration revealed normal findingsld( at 2908.)

On January 31, 2019, Toennies ratd to Dr. Dvorkin-Wininger fofollow up with complaints g
left arm pain. Id. at 2785.) Toennies described the paitfipgssistent” and “throbbing” and was loca
mainly in her forearm. Id. at 2786.) The pain started in her elbevent down to her vist, and radiate

to her fingers. 1(l.) Dr. Dvorkin-Wininger noted Toennies’s lsgvelling had been resolved and that

to

vith

-

ed

d

she

used a walker “as needed.td(at 2785.) However, Dr. Dvorkin-Wininger found Toennies was “ablle to

ambulate without devices and perfoactivities of daily living at [sic] independent level.”Id. at 2786.
Dr. Dvorkin-Wininger found the same physical exartiora findings, with the addition of tendernesg
palpation of the left elbow but fulange of motion, negative Tinel's sigand no redness or swellir
(Id. at 2791-92.) Dr. Dvorkin-Wininger diagnosed Toasnwith left forearm pa possibly related to
conversion disorder, ordered an x-rayd prescribed voltaren gel.ld(at 2793). Toennies told L
Dvorkin-Wininger she wasot interested in physical therapyld.] The x-ray of Toennies’s elbow w

normal. (d. at 2807).

On February 11, 2019, Toennies returnedCP Kershaw for follow up and reported she

13
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“doing good.” (d. at 2884-85.) Toenniegas trying to find independé housing through CMHA. Iq. at
2885.) Toennies had seen her pain management doctor for left elbow pain, and her doctor pré
topical cream that helped with the paind.X Toennies reported her moodad been good when she k
to herself, but she was irritable and aus when around her ex-husband and sth) Her energy leve
and motivation were low, but she saw her sistertortevo times a month and enjoyed playing game
her phone/iPad.Id.) CNP Kershaw found Toeres was well-groomed and well-nourished, and she

good eye contact.Id. at 2889.) Toennies was calm, coopigea and in no acute distressld.j While

her affect was constricted, her mood wathgmic and her judgment and insight fairld.Y Toennie$

demonstrated spontaneous speech, with normal ratkoancds well as a logical, organized, and cong

thought process.ld.) CNP Kershaw found Toennies had susthiatention/concentration and her rec

SCril
ept

S
S on

hac

b
rete

ent

and remote memory were within normal limitdd.Y CNP Kernshaw noted: “Client reports fluctuating

anxiety symptoms due to interpersl relationship issues with heson/ex and is trying to se
independent living, otherwise she feels symptomsa@dd/anxiety have beealatively stable.” I@.)
On February 13, 2019, Toennies saw Dr. Yurgidnagomplaints of nawesa and feeling hot.Id.

at 2903-04.) Dr. Yurgionas diagnoskdennies with hot flashesld( at 2905.)

On March 14, 2019, Toennies saw Christindligvns, CNP, for medication management
follow up regarding hypothyroidism and menopausal symptoidsat(2900.) Toennies reported she
been compliant in taking her Synthroid but she diadiness “all the time” since starting it and clonidir

month ago. Ifl.) While Toennies had no syncophe felt at risk for syncopeld() Toennies told CN

bk

and

had

ea

Williams the dizziness happened only in the showad she had been taking baths without any further

problems. Id.) A physical examination revealed normahge of motion, normal behavior, judgme
and thought content, flaffact, and good eye contactld(at 2902.) CNP Williams reduced Toennie

clonidine dosage to once peryda address her dizzinesdd.{
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On March 18, 2019, Toennies saw CNPr3taw for medication managementd. (at 2926-27.

Toennies reported that “eveimyng is working out good.” I¢. at 2927.) She had recently been diagn

with hypothyroidism and was feeling good nowttshe was taking medication for itd.j Toennies tol

Dsed

(==

CNP Kershaw her moods were good, dmt energy levels were fair.Id() Toennies requested her

gabapentin be increased so she could have ané@aded” dose when her anxiety fluctuated throughout

the day. Id.) Otherwise, Toennies felt haredication was “perfect.” 1¢l.)

On examination, CNP Kershaw found Toenniess well-groomed and well-nourished, and

she

had a normal gait and good eye contadd. gt 2930.) Toennies was caleooperative, and in no acuite

distress. Ifl.) While her affect was constricted, heood was euthymic and her judgment and ingight

good. (d.) Toennies demonstrated spontaneous speechnaithal rate and flowas well as a logical

and organized thought proces$d.X CNP Kershaw found Toennies hsustained attention/concentrat

on

and her recent and remote memory were within normal limlts) CNP Kershaw noted Toennies Was

“relatively stable.” [d.)

On March 28, 2019, Toennies returned to Dr. Dvorkin-Wininger for follow ug. a¢ 2936-37.

Toennies reported her left arm pain hadldhy improved” since her last visit. Id. at 2937.) Toennigs

described her pain as achy/throlghbin nature and located in her left forearm but extended down throug

her wrist and into her fifth digit.1d.) Toennies rated her pain at a 3/10 but it could be a 7/10 at its

\WOrS

(Id.) Rest improved the pain, while activity worsened Itl.)( Toennies denied any numbness, tingling,

and motor weakness.ld() A physical examination revealed 5/5 sole strength in the right arm, w
“give way weakness throughout multiple myotomes” in the left arch. af 2943.) All dermatomes we
intact to pin prick in the arms bilaerallyld() Dr. Dvorkin-Wininger foundlroennies was “hyperreflex

in the biceps, brd, triceps, [and] lower extremities symmetricalligl’) (Toennies demonstrated a narr

based gait and could not perform heel to toe walkinigl.) (Dr. Dvorkin-Wininger found that while

15
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Toennies had tenderness to palpation of the left elbow and Cozen'’s test was positive, she had fu)l rar

motion and no redness or swellingld.Y Tinel's sign was negative. Id() Dr. Dvorkin-Winingel
diagnosed Toennies with left |a#d epicondylitis and prescribed a left forearm counter-force bdddat
2944.)

On April 9, 2019, Toennies attended an occupational therapy appointment for her left elbg
(Id. at 2960). Toennies described hempas “burning” but “bearable.” Id. at 2961.) Voltaren g

improved the pain, and Toennies usualbplied it before going to bedld() Toennies rated her pain a

DW P

1%

S a

2/10. (d.) Toennies reported difficulty in lifting a gallai milk and had to use her right hand to vaclium

and load dirty clothes into the washing machinkl.) (Toennies stated it todker longer to get dress
and she had been wearing a sports bra because @ases than reaching behind her back to faste
clasp on a typical bra.ld)) Toennies also reported family membéead to help her with chores, empty|

a pot of spaghetti into a strainer, and carrying laundry baskkty. \(Vhile Toennies’s elbow pain h

been less severe lately, it was limgithe functional use of her armld.(at 2963.) Kelly Cornachiong,

OT, recommended continued OT services taimae Toennies’s functional outcomedd.f

C. State Agency Reports

1. Mental Impairments

ed

N the

ng
ad

On July 13, 2018, Sandra Banks, Ph.D., found T@snhad moderate limitations in each area of

the paragraph “B” criteria: understanding, remembeongpplying informationjnteracting with others;

concentrating, persisting or maintaining pace; and adapting or managing oné&se#t 118-19.) Di.

Banks stated the Psychiatric Revigachnique Findings were “an adaptiof the PRTF findings from t

ALJ decision dated 09/25/2017 based on AR-98-4d'at 119.) Those findings included the ability

to

perform simple, routine tasks (unskilled work) witlffrequent changes and with no fast pace or high

production quotas.” Id. at 122.) Toennies could “engage in gtip&l interaction wth others (meaning

16
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of a short duration and for a sp@cipurpose) and can perform lowess work, meaning no arbitration,

negotiation, responsibility fahe safety of others, oupervisory responsibility.” 1€.)

On October 17, 2018, Cynthia Waggoner, Psyaliiiimed the findings of Dr. Banks.ld; at 1361
37, 141-42).

2. Physical Impairments

On July 13, 2018, Anton Freihofner, M.D., foundehaies capable of light work with additio
limitations. (d. at 120-22.) Dr. Freihofner stated the Rk&s “an adoption of the RFC findings from

ALJ decision dated 09/25/2017 based on AR-98-4d. 4t 122.) Those findingsicluded the ability t

nal

the

A=

“lift and carry 20 pounds occasionally and 10 pounds frequently,” stand, walk, and sit for six hours of

eight-hour workday, and “unlimited pushing and pulliogher than as shown for lifting and carryin
(Id.) Toennies could occasionally climb ramps andstaut never laddersppes, or scaffolds.ld.) She
could occasionally stoop, kneel, crouch, and cravdl.) (She could occasionally reach and freque
handle and finger with her left upper extremitid.)
On October 18, 2018, Gary Hinzman, M.Dffjrened the findings of Dr. Freihofner.ld. at 1391
41.)
D. Hearing Testimony

During the May 29, 2019 hearing, Toennies testified to the following:

» She stays “here and there,tlween friends and family.Id. at 51.) Twice a month,
she stays with her son and his fatheld.) ( She mostly stays at her sister’'s house.
(Id. at 52.) When she stays with her sisteh@r son and his father, she does not help
with any chores around the houseld.)( When she stays with other friends and
family, she “may try to do the dishes for as long as [she] can stalad).” (

* She is unable to batltend dress herself.ld)) When she stays with a girlfriend, her
girlfriend helps her by fastemy her bra in the back.ld() She can put on her pants
and shirt by herself.Id.) She is unable to bathe herselld. @t 53.) Her girlfriend
helps her by giving her a sponge bathd.)( When she stays with her sister, she does

not bathe. Ifl.) When she stays with her son and his father, his father will help her
by giving her a sponge bath and hetpher in and out of the showeild.f

17
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» She can get herself a bowl of cereal okenherself a sandwich if she is hungryd.X
She can also use the microwave if she need#ditat(53-54.)

* She does not do her own laundryd. @t 54.) Depending on where she stays, her son
or her sister does it for herld() She tries to fold the laundry when it is dryd.

* She does not drive and has never driveld.) ( She uses a handicap placard for
whoever’'s car she rides in to get place&l.) ( She does use public transportation.
(Id.) She came to the hearing by herseld.) (

» She enjoys going on Facebook and plays games on her pHdnat %4-55.) She
does not read books, magazines, or anything on the intetdeat $5.) She does not
watch television or listen to music.ld() She does not get any kind of regular
exercise. I¢.)

» She underwent physical therapy for her left arfd.) (

» She brought a walker with wheedsd a seat to the hearingld.(at 59.) She could
not remember which doctor prescribed taker, but it was first ordered by Metro
Health. (d. at 59-60.) She continues to use the walker on and ffy She does
not use the walker inside but uses it when she goes @di). $he holds onto the
walls inside. Kd.)

» She had been approved for CMHA housing, but it was too far for her since she does
not drive. (d.) It was too far for her to get to her doctor’'s appointmenits) (

* Her physical condition has not changed since September 20d7at (61.) The
walker was not new since 2017ld.J She has had the walkfr five years. Id. at
61-62.) Her mental health igotten worse since 20171d.(at 62.) She has more
problems than she used to, and she used to remember more thithys.When
speaking to people she stops and doeseraember what she was sayindd.)( She
remembers things that happened long ago, but not recent thidgs. (

* She developed tennis elbow since 201Id. &t 63.) Her doctors had her undergo
physical therapy and do arm exercisdsl.) (Her use of the walker has remained the
same since 2017.1d{ at 64.) She is still undergoimgental health treatmentlid( at
65.) Even sober, she is still having mental health symptoluisat(66.)

* She can stand at the sink for ten minutes rieefi@r lower back aniégs start to hurt.
(Id.) She can walk for fifteen minutes with her walker before needing to stop and
rest. (d.) She can button things, but itrtether hands to cut up foodld.(at 67.)
She does not have problems writindd. @t 68.) She can pick up a coin off the table
and turn a doorknob, but it hurts to open a heavy dddr.ai{ 68.) She has difficulty
reaching behind her back to fasten her brd.) (

The VE testified Toennies had past work as a cashier chedeat {0.) The ALJ then posed

following hypothetical question:

18
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First off, | would like you to conder a person with the same age,
education and past work as the claimant who is able to occasionally lift
and carry 20 pounds, and freqtlgtift and carry 10 pounds.

This individual can stand and wadkx hours of an eight hour workday.
And can sit for six hours of an eight howorkday. The individual can
perform occasional pushing and pagjiwith the left upper extremity.

The individual can occasionally climb ramps and stairs, but never climb
ladders, ropes or scaffolds. They @atasionally stoop, kneel, crouch and
crawl. Can perform occasional reaufiwith the left upper extremity, and
frequent handling and fingerigith the left upper extremity.

This individual can perform simplegutine tasks consistent with unskilled
work, with infrequent change and with no fast pace or high production
guotas. This individual can engagesumperficial interaction with others.

And by superficial, | mean of a short duration for a specific purpose. And
finally can perform low stress workeaning no arbitration, negotiation,
responsibility for the safety of otteeand or supervisy responsibility.

First off, given such a hypothetical individual, would this hypothetical
individual be able toperform the claimant's past work as those
occupations are either geneyadind or actually performed?

(Id. at 70-71.)

The VE testified the hypothetical individual would et able to perform Toennies’s past work as
a cashier checker.Id{ at 71.) The VE further testified the hypetital individual woull also be able fo
perform other representative jobs in the econosych as tanning salon attendant and parking lot
attendant. I¢l. at 72.)

The ALJ modified the hypothetical by adding the hyyetical individual would require two extra
15-minute breaks per dayld(at 73.) The VE testified there would be no joblsl.) (The ALJ remove(
that limitation and replaced it with the limitation tithe hypothetical individualvould be absent fron

work two or more times per monthld() The VE again testified there would be no jobsl.) (

A4

The ALJ modified the original hypothetical as @lis: “I'm going to changéfting and carrying td

occasionally lift and carry 15 pounds, and frequenftyalnd carry five to 10 pounds. Given that change

19
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would that hypothetical individual be able to do therokt's past work as those occupations are ¢
generally and or actilg performed?” (d. at 74.) The VE testified past work had already been rule
(Id.) The ALJ asked if the two representative jtios VE identified would still be availableld() The
VE testified, “At least when | lookealt them, they’ve not exceeded -- —a 15 pounds reacbr lift. I'm
sorry.” (d.)

The ALJ modified the hypothetl again to limit the hypothetl individual to occasion
handling and fingering with the left upper extremityyd.X The VE testified tb hypothetical individua
could not perform the two representative jobs idiedl, and also there would be no jobs for {
hypothetical individual. I¢.)

. STANDARD FOR DISABILITY

A disabled claimant may be entitled &ceive SSI benefits. 20 C.F.R. § 416.9QBk v. Sec'’y of

Health & Human Servs667 F.2d 524 (6th Cir. 1981). To receive SSI benefits, a claimant mug
certain income and resource limitations. 20 C.F.R. 88 416.1100 and 416.1201.

The Commissioner reaches a determination as &iheh a claimant is dibéed by way of a five

stage process. 20 C.F.R. § 416.920(a)@ge also Ealy VComm’r of Soc. Sec594 F.3d 504, 512 (6th

Cir. 2010);Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 1990). Eirthe claimant must demonstr

thatshe is not currently engaged in “substantial gainfulviggt at the time of thedisability application

ither

] out

2

hat

hte

20 C.F.R. 8 416.920(b). Second, the claimant must shatvshe suffers from a “severe impairment/’ in

order to warrant a finding of disability. 20 C.F.R.416.920(c). A “severe impairment” is one that

“significantly limits . . . physical or meal ability to do basic work activities.’Abbot 905 F.2d at 921
Third, if the claimant is not performing substantial gainful activity, has a severe impairment

expected to last for at least twelmonths, and the impairment, or combination of impairments, me

medically equals a required lisgjnunder 20 CFR Part 404, Subp&it Appendix 1, the claimant |i

20
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presumed to be disabled regardlesa@é, education, or work experien&ee20 C.F.R. § 416.920(q).

Fourth, if the claimant’s impairment or combination of impairments does not preseffom doing he
past relevant work, the claimant is not disabl@@. C.F.R. 8§ 416.920(e)-(f). For the fifth and final s

even if the claimant’s impairment does prevent her fdmng her past relevant work, if other work ex

in the national economy that the claimant can querf the claimant is not disabled. 20 C.F.R.

416.920(g).
IV. SUMMARY OF COMMISSIONER'’S DECISION

The ALJ made the following findings édict and conclusions of law:

1. The claimant has not engaged in sulighgainful activitysince May 22, 2018, the
application date (20 CFR 416.9&f.seq).

2. The claimant has the following severe impants: osteoarthritis (OA) of the cervical
spine, lumbar facet arthropathy, righhee patella tendonitis, left rotator cuff
arthropathy, left elbow lateral epicoritig, left small finger tendon repair, major
depressive disorder (MDD), posttraumatstress disorder (PTSD), dependent
personality disorder, bordare intellectual functioningBIF) (20 CFR 416.920(c)).

3. The claimant does not have an impairnmefritombination of impairments that meets
or medically equals the severity of onetlo¢ listed impairments in 20 CFR Part 404,
Subpart P, Appendix | (20 CFR 416.920(d), 416.925 and 416.926).

4. After careful consideration of the entiezord, the undersigned finds that the claimant
has the residual functional capacity torfpem light work as defined in 20 CFR
416.967(b) with the following limitations: she is able to occasionally lift and carry 15
pounds and frequently lift and carry 5 to @@unds. She is able to stand and walk 6
hours of an eight-hour workday. She is ableit for 6 hours of an 8-hour workday.
She can occasionally push and pull with the left upper extremity. She can
occasionally climb ramps and stairs. She can never climb ladders, ropes, and
scaffolds. She can occasionally balaratepp, kneel, crouch, and crawl. She can
occasionally reach with the left upper extremity. She can frequently handle and
finger with the left upper extremity. She gaarform simple routine tasks (unskilled
work) with infrequent changes and with fast pace or high production quotas. She
can engage in superficial interactions watthers (meaning of a short duration for a
specific purpose) and can perform low-stress work meaning no arbitration,
negotiation, responsibility fahe safety of others oupervisory responsibility.

5. The claimant is unable to perfoemy past relevant work (20 CFR 416.965).

21
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6. The claimant was born on November ¥868 and was 49 years old, which is defined
as an individual closely approaching adweah age, on the date the application was
filed (20 CFR 416.963).

7. The claimant has a limited education and is able to communicate in English (20 CFR
416.964).

8. Transferability of job skills is not matatito the determinationf disability because
using the Medical-Vocational Rules asframework supports a finding that the
claimant is “not disabled,” whether or rtbe claimant has transferable job skills (See
SSR 82-41 and 20 CFR Part 404, Subpart P, Appendix 2).

9. Considering the claimant’'s age, edigrgatwork experienceand residual functional
capacity, there are jobs that exist in siigaint numbers in the national economy that
the claimant can perform (20 CFR 416.969 and 416.969a).

10. The claimant has not been under a disab#itydefined in the Social Security Act,
since May 22, 2018, the date the aggion was filed (20 CFR 416.920(Q)).

(Tr. 14-23))
V. STANDARD OF REVIEW
“The Social Security Act authorizes narrow judicreview of the finaldecision of the Soci

Security Administration (SSA).’/Reynolds v. Comm’r of Soc. Set24 F. App’x 411, 414 (6th Cir. 201

A

).

Specifically, this Court's review is limited to ®emining whether the Commissioner’'s decision is

supported by substantial evidence and wadamaursuant to proper legal standar&se Ealy v. Comm
of Soc. Sec594 F.3d 504, 512 (6th Cir. 2010¥hite v. Comm’r of Soc. Seb72 F.3d 272, 281 (6th C

2009). Substantial evidence has been defined asré&rtttan a scintilla of evidence but less thg

r

r.

na

preponderance; it is such relevant evidence aasonable mind might accept as adequate to support

conclusion.” Rogers v. Comm’r of Soc. Se486 F.3d 234, 241 (6W@ir. 2007) (quotingCutlip v. Sec’y

of Health and Human Sery25 F.3d 284, 286 (6th Cir. 1994)). In determining whether an ALJ’s finding:

are supported by substantial evidence, the Court does not review the eddampea) make credibility
determinations, or weigh the evidencBrainard v. Sec’y of Health & Human Sern®89 F.2d 679, 68

(6th Cir. 1989).

22
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Review of the Commissioner’'s decision must be based on the record as a Wwedmnv.

Comm’r of Soc. Sec245 F.3d 528, 535 (6th Cir. 2001). The findings of the Commissioner are not

Subje

to reversal, however, merely becatisere exists in the record subsial evidence to support a differgnt

conclusion.Buxton v. Halter246 F.3d 762, 772-73t#6Cir.2001) (citingMullen v. Bowen800 F.2d 535,

545 (6th Cir. 1986))see also Her v. Comm’r of Soc. S&93 F.3d 388, 389-90 (6th Cir. 1999) (“Eve
the evidence could also supporiotrer conclusion, the decision of the Administrative Law Judge
stand if the evidence could reasonably support thelasioa reached.”). This is so because there
“zone of choice” within which the Commissioner caat, without the fear ofourt interference Mullen,

800 F.2d at 545 (citinBaker v. Heckler730 F.2d 1147, 1150 (8th Cir. 1984)).

In addition to considering whether the Comssioner’s decision wasugported by substantial

evidence, the Court must determine whether prdpgal standards were applied. Failure of

mus

is a

the

Commissioner to apply the correct legal standasispromulgated by the regulations is groundg for

reversal. See, e.g., White v. Comm’r of Soc..S&¢2 F.3d 272, 281 (6th Cir. 2008pwen v. Comm’r ¢

—h

Soc. Se¢ 478 F.3d 742, 746 (6th Cir. 2006) (“Even if supported by substantial evidence, however

decision of the Commissioner will not be upheld vehtdre SSA fails to followts own regulations arld

where that error prejudices a claimant on the meritieprives the claimant of a substantial right.”).

Finally, a district court cannatphold an ALJ’s decision, eventtiere “is enough evidence in the

record to support the dision, [where] the reasonsvgn by the trier of fact doot build an accurate a

nd

logical bridge between the evidence and the resitgischer v. Astrue774 F. Supp. 2d 875, 877 (N|D.

Ohio 2011) (quotingsarchet v. Chater/8 F.3d 305, 307 (7th Cir.1996&¢cord Shrader v. Astrue2012

WL 5383120 (E.D. Mich. Nov. 1, 2012) (“If relevamvidence is not mentioned, the Court capnot

determine if it was discountemt merely overlooked.”)McHugh v. Astruge2011 WL 6130824 (S.D. Ohjo
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Nov. 15, 2011)Gilliam v. Astrue 2010 WL 2837260 (E.D. Tenn. July 19, 20liapok v. Astrue2010
WL 2929562 (N.D. Ohio July 9, 2010).
VI. ANALYSIS

A. Treatment of Treating Physician and Nurse’s Opinions

Toennies argues the ALJ erred in “only pdistiadopting” the September 13, 2018 and September

17, 2018 opinions of Dr. Dvorkin-Wininger, as wak rejecting CNP Kershaw’s September 13, 2
opinion. (Doc. No. 14 at 12, 16.) With respecbDto Dvorkin-Wininger’'s opinbns, Toennies asserts
ALJ “erroneously failed to considemn depth the factors set forth #0 CFR 404.15200), [sic], or to §

forth good reasons for his selective parsinghe treating psychiatrist's opinion.”Id( at 13.) With

018

he

et

respect to CNP Kershaw’'s opinion, Toennies ass#hte ALJ's factually incorrect and perfunctory

assessment of CNP Kershaw’s opinions” require reversal or remiandt 17.)

The Commissioner responds the ALJ reasona&bigluated all medicabpinions and properly

weighed the evidence. (Doc. No 16 at 7, 9.) Assaltesubstantial evidencegports the ALJ’s decisiof.

(Id.at9.)

As Toennies applied for SSI in May 2018, the new regulations governing the considerat
articulation of medical opinions amiior administrative medical findirsg(20 C.F.R. 8§ 416.920c) app
Under the new regulations, the Commissioner will naféd or give any specific evidentiary weid

including controlling weight, to any medical opinion(s) or prior administrative medical findings, inc

=)

ion
ly.
ht,

udin

those from your medical sources.” 20 C.F.R. § 92@¢c(a). Rather, the Commissioner shall “evaluate

the persuasiveness” of all medical opinions and @uoninistrative medical findgs using the factors s

forth in the regulations: (1) supportability; (29nsistency; (3) relationshipith the claimant, including

length of the treatment relationshifpequency of examinations, purpose of the treatment relatio

extent of the treatmentlegionship, and examining legionship; (4) specializatrg and (5) other factor
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including but not limited to evidenahowing a medical source has famitiawith the other evidence |n
the claim or an understanding of the agency’s digalgitogram’s policies and evidentiary requirements.
20 C.F.R. 88 416.920c(a), (c)(1)-(5). However, supportability and consistency are the most impor
factors. 20 C.F.R. 88 416.920c(a), 404.920(b)(2).
The new regulations also chaxgthe articulation required by ALJs in their consideration of
medical opinions. The new artictitan requirements are as follows:

(1) Source-level articulation. Becaimany claims have voluminous case
records containing many types of eviderirom different sources, it is not
administratively feasible for us to articulate in each determination or
decision how we considered all of the factors for all of the medical
opinions and prior administrative medl findings in your case record.
Instead, when a medical source pr@adnmultiple medical opinion(s) or
prior administrative medical findg(s), we will articulate how we
considered the medical opinions gmior administrative medical findings
from that medical source together in a single analysis using the factors
listed in paragraphs (c)(1) through (9)@& this section, as appropriate.
We are not required to articulate hewe considered each medical opinion
or prior administrative medicafinding from one medical source
individually.

(2) Most important factors. The facsoof supportability(paragraph (c)(1)

of this section) and consistency (paragraph (c)(2) of this section) are the
most important factors we consider when we determine how persuasive
we find a medical source’s medicabinions or prior administrative
medical findings to be. Therefore, well explain how we considered the
supportability and consistency facs for a medical source’s medical
opinions or prior administrative medical findings in your determination or
decision. We may, but are not requit®, explain how we considered the
factors in paragraphs (c)(3) through(§9 of this section, as appropriate,
when we articulate how we cader medical opinions and prior
administrative medical findings in your case record.

(3) Equally persuasive medical omns or prior administrative medical
findings about the same issue. Whee find that two or more medical
opinions or prior administrative medidahdings about the same issue are
both equally well-suppted (paragraph (c)(1) othis section) and
consistent with the record (paragraf)(2) of this section) but are not
exactly the same, we will articulateow we considered the other most
persuasive factors in paragraphs 3&)through (c)(5) of this section for
those medical opinions or prior adnstrative medical findings in your
determination or decision.

25




Case: 1:19-cv-02261-JDG Doc #: 17 Filed: 06/01/20 26 of 41. PagelD #: 3098

20 C.F.R. § 416.920c(b)(1)-(3).

“Although the regulations eliminatthe ‘physician hierarchy,” €erence to specific medic
opinions, and assigning ‘weight’ to a medical opinidine ALJ must still ‘articulate how [he/sh
considered the medical opinions’ ahdw persuasive [he/she] find[g]l of the medical opinions.”Ryan
L.F. v. Comm’r of Soc. SedNo. 6:18-cv-01958-BR, 2019 WL 6468560, at *4 (D. Ore. Dec. 2, 2
(quoting 20 C.F.R. 88 404.1520c(a) and (b)(1), 416.92Cxutd (b)(1)). A rewwing court “evaluate
whether the ALJ properly considered the factorssas forth in the regulations to determine
persuasiveness of a medical opinioid’

1. Dr. Dvorkin-Wininger’'s Opinions

al

el

019
S

the

Toennies argues the ALJ erred in finding Drorkin-Wininger's September 2018 opinions only

“somewhat persuasive” because “the ALJ basesdpéion on the perfunctory statement that
physical examinations, diagnostic tests, and treatrhistory do not support more physical limitati
than those provided in the RFC’ — without cititmy any specific evidence to discredit Dr. Dvork
Winingers [sic] opinion.” (Doc. No. 14 at 14-15) (citation omitted). Toennies further argues th
misstated the evidence when she found “the clainterself testified that her physical conditi
remained the same since the prior hearing and had not changéd)”(cigation omitted). Therefor
Toennies asserts the ALJ’s analysidDr. Dvorkin-Wininger’s opinia is in error and unsupported by
evidentiary record. Iq.)

The Commissioner responds the ALJ adopted Dvorkin-Wininger’s lifting limitations an
provided even greaterstictions on Toennies’s ability to sit, stand, and walk than Dr. Dvorkin-Wini
(Doc. No. 16 at 9-10.) The Commissioner arguesRIfFrC “only broke from Dr. Dvorkin-WIninger

three meaningful ways: (1) the ALJ did not provide a sit-stand option, (2) the ALJ did not allow ad

unscheduled breaks, and (3) the ALJdma&o provision for absenteeism.fd.(at 10) (citation omitted).
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The Commissioner contends the ALJ provided validaesagor not adopting those limitations, and, when
read as a whole, the ALJ’'s decision “gives a cledication of the supportahiyi and consistency of Dr.
Dvorkin-Wininger’'s opinion.” [d. at 11.) The Commissioner maintaiioennies testified her physi¢al
conditions had stayed the same, begardless the ALJ crafted a mamestrictive RFC than the state
agency physicians and even portionsDof Dvorkin-Wininger’'s opinion. Ifl. at 12.) And as the AlJ
gave other “valid reasons for dmmting Dr. Dvorkin-Wininger’s opiion, any error was harmless.Id()

The ALJ’s decision contains tHellowing discussion of the record medical evidence relating to
Toennies’s physical limitations:

The objective medical evidence oé&cord is inconsistent with the
claimant’s subjective allegations ofipand limitation. The claimant has a
history of physical impairments; however, examinations and diagnostic
tests of record have remained largely unremarkable. For example, prior
records dated May 2017 note the claimant demonstrated normal gait and
musculoskeletal findings, includinnormal strength and muscle tone
(B1F/28). Views of the claimant’sheulder obtained at that time showed
rotator cuff tendinopathy, but no evidenof acute fracter or dislocation
(B3F/2). On examination in Jul017, the claimant complained of
shoulder girdle pain, but maintain&b motor functioning in the bilateral
upper and lower extremitiedd( at 4, B5F). She maintained intact
sensation to light touch in the Wgmal upper extremities excluding the left
5th digit (d.). She was hyperreflexic in theceps, brd, triceps, and lower
extremities symmetrically 1d.). She displayed positive Hoffmans
bilaterally, but negativebabinski and clonusId.). She exhibited
tenderness to cervical palpation, upper trap, and greater tuberosity and the
left shoulder was with scapular substitution, positive Hawkins, Neers, and
empty canld.). Views of the cervical spine obtained at that time showed
mild to moderate degenerative changes from C4-6, slight retrolisthesis of
C2 over C3 and C3 over C4 secondary to spondylosis, with no evidence of
compression or malalignmend(at 8). She was continued on ibuprofen,
Tylenol, and physical therapid( at 5).

Further, subsequent views of tkhervical spine obtained in September
2017 showed only mild degenerative changes with no significant changes
from the prior study Ifl. at 92). She complained of continued pain;
however, examination findings in December 2017 were essentially
unchangedlId. at 96, B4F, B5Fsee alsaB4F/37 for similar findings in
February 2018).
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In May 2018, the claimant presedteavith complaints of back pain,
fatigue, and lower extremity swelling 9B/5). Despite her complaints, she
appeared in no distress on examination extuibited no edemdd_.at 6).
Neurological functioning remainedntact and no musculoskeletal
abnormalities were documenteld.f. The remainder of the examination,
including cardiovascular functning, was negative as weltl(). The next
month, the claimant reported neghin, shoulder pain, and left arm
numbness (B11F/6, B12F). Prior EMG findings were reviewed, which
showed a cervical radicular procesdsth no evidence of left median
neuropathyl@.). On examination, the claimant again appeared in no acute
distress and was described as alert and appropiidteat( 11). She
maintained 5/5 strength in theght upper extremity with giveway
weakness noted in the left upper extremity.)( Her dermatomes were
numb to light touch in the left upper extremity as compared to the right
(Id.). She was hyperreflexic in the biceps, brd, triceps, and lower
extremities symmetrically with positive Hoffmans sign bilaterally and
negative Babinski and clonukd(at 12). Her gait was narrow based, but
otherwise negativeld.). She displayed 1+ pitting edemia.]. She was
continued with conservative treatmend.( 13; see alsoB13F/945 for
similar findings in July 2018).

The claimant returned in September 2018 with continued complaints of
left arm numbness; yet, it was observed there was no etiology and all
workup had been negative (B20F/622F). The claimant also reported
using a walker “sometimes”ld.). Examination findings were largely
unchangedi@.at 11;see alsd323F/19,for examplefor similar findings in
January 2019). It was opined the olant had only mild to moderate
functional limitations with regard to her musculoskeletal complaldt. (

In March 2019, it was observed the claimant likely had lateral
epicondylitis in the left arm/elve however, while she displayed
tenderness to palpation in the lefbow, she maintained 5/5 strength and
full range of motion (B27F/19).

Furthermore, the claimant has notjuged surgical intervention, nor has
she pursued consistent physical tipgrarequired the use of a TENSs unit,
epidural steroid injections, omg other treatment modality commonly
seen with disabling impairments. &has reported using a rollator walker,
but indicated she used it only intermittently (B23F/7, fbt,examplé. In
January 2019, for example, it was noted the claimant could ambulate
without assistive devices and coete activities of daily living
independentlyifi.at 8, B22F). Therefore, gen the signs and findings on
examinations, diagnostic tests,nda conservative treatment, the
undersigned finds the claimant remains capable of performing a reduced
range of light work, as detailed the above RFC assessment. The postural
and manipulative limitations provided eglately address the claimant’s
continued complaints of pain and limitation.
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(Id. at 18-19.)
The ALJ evaluated the medical opinions of theestigency physicians, as well as Dr. Dvorkin-
Wininger, as follows:

The undersigned finds the State agyephysical assessments dated July
13, 2008 and October 18, 2018, which adopted the prior findings to be
persuasive (B3A, B5A); however, the undersigned has reduced the lifting
and carrying to 15 pounds occasiltyyand 5-10 pounds frequently and
added occasional push/pulith the left upper extreity to account for the
claimant’s left elbow lateral epicondylitis.

* % %

The undersigned finds the opinion of Yevegenita Dvorkin Wininger dated
September 17, 2018 to be somewhat persuasive (B&H-alsoB20F).

Dr. Wininger opined the claimant could occasionally lift 15 pounds and
frequently lift 5 to 10 pounds, noting the claimant had difficulty with 15
pounds during her examination, but vede to lift it. Dr. Wininger found

no standing/walking impairment and no sitting impairment, but opined the
claimant could frequently climb, balance, stoop, crouch, and kneel, rarely
crawl, occasionally reach, pushfpuand perform fine and gross
manipulation. Dr. Wininger did not prale environmental restrictions and
did not find she would need to aibate positions. Dr. Wininger opined
moderate pain interferes with the a@int’s concentration, would take her
off task, and cause absenteeism. Herdit find the claimant would need

to elevate her legs. He opined she would need extra breaks two times per
day. The undersigned has redudbeé claimant’s lifting and carrying
abilities to 15 pounds occasionally and 5 to 10 pounds frequently and
added a restriction for occasional push/pull with the left upper extremity.
The undersigned finds the physical examinations, diagnostic tests, and
treatment history do not support more physical limitatitmsn those
provided in the above RFC and notes thaimant herself testified that
her physical condition remained tsame since the prior hearing and
had not changed.

(Id. at 21-22.)

Supportability and consistency are the misportant factors under the new regulations| for
evaluating medical source opinions. 20 C.F.R. §89P1%:(a), 404.920(b)(2). While the ALJ did not use
the term “consistency” in her evaluation of Drvddkin-Wininger’'s opinion,it is clear the ALJ founf

some of Dr. Dvorkin-Wininger’s limitations unsupportey, and inconsistent with, the objective medjcal
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evidence. The Court agrees with the Commissidhat in reading the opinion as a whole, the ALJ

identified examination findings, imaging results, an@fimes’s own statements that undercut some ¢

limitations opined by Dr. Dvorkin-WiningerSee Malone v. Comm’r of Soc. Sé¢o. 1:10CVv837, 20111

f the

WL 5520292, at *2 (N.D. Ohio Nov. 10, 2011) (“Howey¢he Government is correct that [the] Sixth

Circuit has repeatedly emphasized the need to review the ALJ’s decision as a whole.”K(itiecky v
Comm’r, 167 F. App’x 496, 508 (6th Cir. 2006)).

As for Toennies’s contention thétte ALJ misstated heestimony, the hearg transcript show
the following exchange between her and the ALJ:

Q . . . Would you say since that time, September, 2017, that your
physical and or — well, let's stawith physical. That your physical
problems have stayed the sametten worse, or gotten better?

A I'd say they've gotten — they've stayed the same.

Q How so?

A They — | haven’t changed any what — as far the lifting or the walking or
the — the lifting, the walking or thel*m sorry, | lost my train of thought.

(Tr. 61.) Itis true that latem response to a questidom her attorney, Toenes testified her physic

condition had changed since 2017, as she mmvtennis elbow and leg swellindd.(at 63.) But the AL

S

Al

-

found Toennies’s left elbow laterapicondylitis a severe impairmeand reduced the lifting and carrying

limitations opined by the state agency reviewphgsicians to account for this impairmenid. @t 14, 21.

The ALJ also discussed examination findings of both no edema and edema in her RFC amalyais.

18-19.)

It is the ALJ’s job to weight the evidence and resolve conflicts, and she did so here.

W

Toennies would weigh the evidence diffetly, it is not for the Court tdo so on appeal. Toennies points

to no contrary lines of evidendbe ALJ ignored or overlooked. @0. No. 14 at 12-15.) Nor does ¢

challenge the weight assigned to the s&gency reviewing physicians’ opinionsld.f “This Court hag
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followed the Sixth Circuit and reviewdte ALJ's decision as a wholeMalone 2011 WL 5520292, at

*2. A perfect opinion is not requiredFisher v. Bowen369 F.2d 1055, 1057 (7th Cir. 1989) (“

principle of administrative law or common sengequires us to remand a case in ques

NO

t of

a perfect opinion unless there is reason to belieat tte remand might lead to a different result.”)

(citations omitted);see also NLRB v. Wyman—-Gordon G384 U.S. 759, 766 n.6, 89 S.Ct. 1426,
L.Ed.2d 709 (1969) (when “remand would be an idld aseless formality,” courts are not require
“convert judicial review of ageay action into a ping-pong game.”).

There is no error in the ALJ’s assessmarDr. Dvorkin-Wininger’s opinions.

2. CNP Kershaw’s Opinion

Toennies argues the ALJ's determinatiomttiCNP Kershaw’'s September 2018 opinion
unpersuasive was error, as CNPs are acceptaldécahesources under theew regulations, the AL
incorrectly stated the length of the treatment retethip, and her citation of one patient note sho
improvement and stating CNP Kershaw completédhack the box” form “is nothing but a perfunctc
assessment that does not take intmant the typical waxing and waning of symptoms.” (Doc. No.
16-17.)

The Commissioner responds that Toennies’s argtsrieo not show the ALJ’s decision [] lack
substantial evidence.” (Doc. No. 16 at 12.) The ghve valid reasons forehwveight assigned to CN
Kershaw’s opinion, and therefore, subsi@rgvidence supports the ALJ’s decisioid. @t 13.)

The ALJ’s decision contains tHellowing discussion of the record medical evidence relatin
Toennies’s mental limitations:

As for the claimant’s mental impairments, the record supports a finding of
no more than moderate mental limitation. Prior records dated April 2017
note the claimant presented to the hospital with complaints of suicidal
ideation, depression, and halludioas (B1F/4, B2F). Of note, she

reported she was recently started onlliddgrin, but indicated she stopped
taking the medication because “she didn’t like the way the medications
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[were] making her feel”lfl.at 5). She was admitted for MDD and was
noted to have a history of PTSD doarderline personality, but after only

a couple of days, the claimant acknowledged she felt bétteat(19). In

fact, she admitted the hallucinations she was experiencing prior to
admission were relieved with medicationkd.X. She also reported
improvement in her anxiety and mood and “overall feels improvietd” (
see also Id.at 21 for similar reports). Similarly, the next month, the
claimant appeared alert and orieshton examination with pleasant mood
and denied any auditory or visual hallucinatioihd.at 26). She again
verbalized mood and symptom improvent since being admitted and was
ultimately dischargedd., 27). On mental status examination, the claimant
exhibited appropriate @nengaged behavior andtact orientation Ifl.at

28). Her speech/language was within normal limits and her mood/affect
was appropriate, euthymic, and hopefid.)( Her thought form and
content were coherent and hesight and judgment were faild(). Her
memory/cognition was intact and her psychomotor activity was normal

(1d.).

The claimant underwent continued treatment for MDD, PTSD, and
personality disorder (B6F, B16F, B24For exampl¢ Subsequent
psychiatric examination findingslated May 2018 note the claimant
exhibited normal mood and affect§B/11). She complained of lack of
concentration and memory loskl.at 13); yet, additional examination
findings showed the claimant’s postutehavior, mood, and affect were
all within normal limits {d. at 16). Her orientation, judgment, insight, and
memory were also within normal limits, as were her attention,
concentration, and thought conteid.). Her insight and judgment were
fair (Id.). Of note, following her examination, the examiner observed,
“While | agree that Pam has emotibaad cognitive disabilities, | believe
that Pam exaggerates her symptoms at timkk}). (Additional records
also note MRI findings of the claimastorain were negative, despite her
complaints of memory loss (B11F/9, B13F/9#8,examplé.

By January 2019, the claimant admitted her overall health was “good”
(B24F/3). She reported taking psyatnic medications without issuéd().

She relayed her history of MDD andigdal ideation, but reported, “now
I’'m fine, nothing is worth dying for,’indicative of improvement in her
mental functioninglf. at 7). Similarly, the fobwing month, the claimant
acknowledged she was “doing good” (BZBF- She reported trying to find
independent housing and taking dieations as prescribedd(). She
described her mood as “good” asiffom when around her son and ex
(Id.). She noted her sleep, appetaed energy were unremarkabld.).

The claimant also reported spending time with her sister and enjoying
playing games on her phone/iPattl.. She denied hallucinations,
delusions, and paranoi&(). It was noted, “Overall, client states she is
doing good” ({d.). Mental status examination found the claimant well
groomed, well nourished, dressed ajgprately, with goodeye contact,
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and in no acute distredsi(at 11). Her behavior was cooperative and calm
(Id.). She remained properly oriented with normal speech and logical,
organized, and concrete thought psxevith no evidence of paranoia or
delusions Id.). There was no evidence ofigdal/homicidal ideations
(Id.). Her mood was euthymidd.). Her attention and concentration were
sustained and her recent and remote memory were within normal limits,
while her insight and judgment were faitd.J. The claimant was
ultimately found to be “relatively stable’ld)). She “reports fluctuating
anxiety symptoms due to interpersonalhtionship issues with her son/ex
and is trying to seek independentitig, otherwise she feels symptoms of
mood/anxiety have beerlatively stable”Id.).

Moreover, in March 2019, the claimareported, “everything is working
out good” (B27F/3). She reportedrdinued sobriety with good moods
and again acknowledged improvement in mental functioning with
medications I@.). Mental status examination was unchangkta{ 6).
Indeed, the claimant has not reqdireecent psychiatric hospitalization,
and instead has reported improvemanther mental functioning with
conservative (medication) treatmenthus, considering the signs and
findings on examination and the claimardwn reports of functioning, the
undersigned finds no more than moderagntal limitation, as reflected in
the above RFC assessment.

(Tr. 19-20.)
The ALJ evaluated the medical opinions of the state agency reviewing sources, as welllas (
Kershaw, as follows:

The undersigned finds the State agency mental assessments dated July 13,
2008 and October 17, 2018, which adoptkd prior findings that the
claimant was limited to simple routine tasks (unskilled work) and had the
moderate mental limitations providatiove (B3A, B5A) to be persuasive,

as such findings appear based on emsistent with the medical evidence

of record, including the claimaatown reports of functioning.

The undersigned finds the opinion of Lindsey Kershaw, CNP, dated
September 11, 2018 to be unpersuasive (B19F). She opined the claimant
had marked limitations in understandiaugd learning terms/instructions or
procedures and sequencing multi-step activities. She diagnosed MDD
recurrent episode with psychasi$TSD, and reported history of
borderline personality disorder, whishe opined caused impairment with
the claimant’s ability to get along withthers. She added the claimant had

a 7th grade education with amdiagnosed learning disability. Ms.
Kershaw completed a check-the-box tygdeform and failed to provide a
specific function- by-function analysis tiie claimant’s mental abilities.
She also appears to have providede for the claimant only from June
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2017 to September 2018. Her assessment appears somewhat extreme in
light of the medical evidence as @aole, including subsequent treatment
records and the claimant’s own reports of improvement in functioning
with medications (B27F/3pr examplg.

(Id. at 21.)
Again, supportability and coissency are the most importamictors under the new regulations

evaluating medical source opinion80 C.F.R. 88 416.920c(a), 404.920(h)(2Vhile the ALJ incorrectl

for

y

stated the length of the treating tadaship, it is clear from the ALs opinion as a whole that the ALJ

found CNP Kershaw’s opinion to heconsistent with, and unsupported llye medical evidence in t

record.

Again, it is the ALJ’s job to weight the evidenard resolve conflicts, arghe did so here. While

ne

Toennies would weigh the evidence diéfetly, it is not for the Court tdo so on appeal. Toennies points

to no contrary lines of evidence the ALJ ignored overlooked, nor does she challenge the w
assigned to the state agency reviewing sources’ opini@wec. No. 14 at 16-17.) A perfect opinion is
required. Fisher,869 F.2d at 105MNLRB v. Wyman-Gordon C894 U.S. at 766 n.6.

There is no error in the ALJ’s assenent of CNP Kerhsaw’s opinion.

B. Toennies’s Use of a Walker

pight

not

Toennies argues the ALJ erred in assessingnked for a walker, as the ALJ acknowledged

Toennies’s testimony regarding her use of a wallked found Toennies’s “medically determingble

impairments could reasonably be expected to cdnesesymptoms,” yet the ALJ did not include

restriction for a walker in the RFC. (Doc. No. 14 af 1Toennies asserts, “The anomalies in the Doc

p a

tor's

notes, both pro and con regardinge usf an ambulatory device, required far more analysis tham tha

afforded by the ALJ.” Ifl. at 18.)
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The Commissioner argues Toennies’'s arguments fail for two reasons: (1) she uses th
standard of review; and (2) “the ALJ provided aenptasons for not finding dh plaintiff required

walker.” (Doc. No. 16 at 14-15.)

ew

1S4

The RFC determination sets out an individual'skm@lated abilities despite his or her limitatigns.

See20 C.F.R. 8§ 416.945(a)(1). A claimant's RFCnist a medical opinion, but an administra

ive

determination reserved to the Commissiongee20 C.F.R.8 416.927(d)(2). An ALJ “will not give any

special significance to the source of an opirsanssues reserved to the Commission&ee20 C.F.R.¢

416.927(d)(3). As such, the ALJ bears the respointgilidr assessing a claimant’s RFC based on all the

relevant evidence (20 C.F.R. § 416.946(c)) and mustidemall of a claimant’snedically determinable

impairments, both individually and in combinatiorffeeSSR 96-8p, 1996 WL 374184 (SSA July
1996).

“In rendering his RFC decision,dhALJ must give some indicati of the evidence upon which
is relying, and he may not ignoevidence that does notigport his decision, eecially when tha
evidence, if accepted, would change his analysiléischer 774 F. Supp. 2d at 880 (citir®ryan v
Comm’r of Soc. Sec383 F. App’x 140, 148 (3d Cir. 2010) (“Tid.J has an obligation to ‘consider
evidence before him’ when he ‘mak[es] a resldumctional capacity determination,” and must @

‘mention or refute [...] contradictory, objeativmedical evidence’ presented to him.”gee als&GSR 96

2,

he

—+

all

[so

8p at *7, 1996 WL 374184 (SSA July 2, 1996) (“The(R&ssessment must always consider and addres

medical source opinions. If the RFC assessmentictenfvith an opinion froma medical source, the
adjudicator must explain why thepinion was not adopted.”)). W the RFC is for the ALJ fo

determine, the claimant bears the burden of gshabg the impairments that determine her RFS2e Hef

v. Comm’r of Soc. Se@03 F.3d 388, 391 (6th Cir. 1999).
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It is well-established there is no requiremémat the ALJ discuss each piece of evidenc

limitation considered See, e.g., Conner v. Comm658 F. App’x 248, 254 (6th Cir. 2016) (citi

e or

g

Thacker v. Comm;r99 F. Appx. 661, 665 (6th Cir. May 21, 2004) (finding an ALJ need not discusg eve

piece of evidence in the recordrthur v. Colvin No. 3:16CV765, 2017 WL 784563, at *14 (N.D. Ohio

Feb. 28, 2017)accord. However, courts have not hesitatedemand where an ALJ selectively inclu

only those portions of the medical evidence that places a claimant in a capable light and

Hes

fail

acknowledge evidence that potentialypports a finding of disabilitySee e.g., Gentry v. Comm’r of Soc.

Sec, 741 F.3d 708, 724 (6th Cir. 2014) (reversing whbee ALJ “cherry-picked select portions of the

record” rather than doing a proper analysGgrmany—Johnson v. Comm’r of Soc. S8t3 F. App’X

771, 777 (6th Cir. 2008) (finding error where tAkJ was “selective in parsing the various medijcal

reports”). See also Ackles v. ColyiNo. 3:14cv00249, 2015 WL 1757474, at *6 (S.D. Ohio April

2015) (“The ALJ did not mention this objective emiite and erred by selectively including only

portions of the medical evidence th@éced Plaintiff in a capable light.”"gmith v. Comm’r of Soc. Sgc.

No. 1:11-CV-2313, 2013 WL 943874, at *6 (N.D. Ohio Mafdcl, 2013) (“It is geerally recognized th

an ALJ ‘may not cherry-pick facts to support ading of non-disability while ignoring evidence t

17,

the

nat

points to a disability finding.”)JJohnson v. Comm’r of Soc. Sedo. 2:16-cv-172, 2016 WL 7208783, at

*4 (S.D. Ohio Dec. 13, 2016) (“This Court has nositeged to remand cases evh the ALJ engaged in a

very selective review of the record and sigrafitly mischaracterized the treatment notes.”).

The Court agrees with the Commissioner thatnhaes’s arguments regarding her use of a walker

ask the Court to reweigh the eviden which it cannot do. As Tories acknowledges (Doc. No. 14 at

18), the ALJ relied on other evidence in the recordndigg Toennies’s use of a walker in formulating

RFC. (Tr. 19, 22.) Toennies does not argue thd Bherry-picked the record or failed to build

the

an

accurate and logical bridge frometlevidence to her conclusions. o® No. 14 at 17-18.) Rather, after
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acknowledging the evidence is mixed, Toennies infi®sALJ should have gone into more detail in

her

analysis. But there is no requirement that thd Aiscuss each piece of evidence or limitation considered

See, e.g., ConnegB58 F. App’'x at 254. The ALJ acknowledgedord evidence regding Toennies’s us
of a walker, including that she used it “sometimes,” reports that Toennies could walk without an
device, and reports that Toenn@sild perform activitiesf daily living independently. (Tr. 19, 223e¢
Forrester v. Comm’r of Soc. Sedlo. 2:16-cv-1156, 2017 WL 4769006, at *3 (S.D. Ohio Oct. 23, 2
(“Unlike many cases involving the use of a cane, thd did not overlook evide® concerning Plaintiff’
need for the cane or fail to address this issuedldcting cases). “[W]here there is conflicting evide
concerning the need for a cane, ‘it is the ALJ’s tamkd not the Court’s, to resolve conflicts in
evidence.” Forrester, 2017 WL 4769006, at *4 (citation omitted). &bame is true here. Furtherm
the ALJ’s reasoning regarding Toennies’s needafwalker is clear from her decision.

Substantial evidence supports the ALJ's RF(ifig that Toennies did not require a walker.
C. The VE's Testimony

Toennies argues the ALJ erred at Step Fivelying on the VE's testimony, which was “factus

incorrect,” “uninformed,” and “incomplete.” (Doc. Nd4 at 19-20.) First, Toennies asserts the
does not contain the occupation“t€nning salon attendant.”ld; at 20.) Second, Bmnies maintains tf
DOT occupation of parking lot attentta‘requires a person to ‘[parldutomobiles for customers in
parking lot or storage garage’; as Toennies duogisdrive and has never den, Toennies asserts s
could not perform this job eitherld()

The Commissioner responds first that Toenniessertion that the DO@oes not contain th

position of “tanning salonteendant” is incorrect. (Doc. Ndl6 at 16.) Second, the Commissio

maintains that to the extent there was “any ambiguitythe description of “parking lot attendant” in

37
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DOT, Toennies’s attorney — the same on appeal-hemild have questioned th& but chose not to @
so. (d.) The Commissioner asserts the ALJ wasagi to rely on the VE's testimonyld()

At Step Five of the sequential disability evaluation, the Commissioner bears the burden in

work exists in thenational economy that a claimacan perform. “Work @sts in thenational economy

when there is a significant number of jobs (irear more occupations) having requirements which
are able to meet with your physical or mentallitds and vocational qudications.” 20 C.F.R.

416.966(b). ALJs “will take administrative notice ofliabdle job information’ available from vario

publications, including the DOT.” SSR @@, 2000 WL 1898704, at *2 (Dec. 4, 2000 addition, a$

set forth in 20 C.F.R. 8 416.966(e), ALJs may use \édsssources of occupatidnavidence in certain

cases.” Id.) “When there is an apparent unresolvedflict between VE or VS evidence and the D
the adjudicator must elicit a reasonable explanation for the conflict before relying on the VE
evidence to support a determination or decisibout whether the claimant is disabledfd.) At the

hearing level, the ALJ must inquire on the recordttag/hether or not there gmuch inconsistency.”Id.)

Further, no one source “automatically mrps’ when there is a conflict.”Id.)) Rather, the ALJ “mus

resolve the conflict by determining if the explanatigpwven by the VE or VS iseasonable and provide
basis for relying on the VE or VS testimony rather than on the DOT informatitah)” (

Different courts have reachadifferent conclusions under vang circumstances as to whet
“tanning salon attendant” sn occupation in the DOTSee, e.g., James S. v. Comm’r, Soc. Sec. A
No. 3:18-cv-00394-JO, 2019 WL 4345662, at *5 (D. (Bept. 11, 2019) (coling cases) (“The AL

erred when he failed to seek a clarification from fME] about the tanning salon attendant occupatio

Townsend v. Comm’r of Soc. Seado. 1:17-cv-2218, 2018 WL 5808745, at *6-8 (N.D. Ohio Noy.

2018) (Commissioner conceded tbb was not listed in the DOTgievers v. Berryhill734 F. App’x 467

471 (9th Cir. 2018) (“The ALJ misidentified [DOTigting 359.567-014 as the listing for tanning sé
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attendant, when this listing actually refers te themi-skilled job weight-reduction specialist, wh
Sievers does not have tiskills to perform.”); Grady v. Colvin No. 4:14-cv-01893-JAR, 2016 W

695603, at *7 (E.D. Mo. Feb. 22, 2016) (“The DWh&s last updated in 1991 and the United S

ich

L

ates

Department of Labor’s ‘O*Net Online’ service . . .the current source of information used to determine

gualifying work experience. Consistent with the VEgstimony, the job of tanning salon attendant

been assigned DOT code 359.567-014 . . . Accongirthe VE'’s testimony did not conflict with t

DOT.”); James v. ColvinNo. H-14-1650, 2015 WL 6394423, at *25[STx. Sept. 30, 2015) (“Plaintiff

also contends that the tanning saittendant is not in the DOT at all. These are non-issues beca
VE is an expert on work skills droccupations and is not limitedjtubs described in the DOT.”) (citati
omitted).

Here,unlike Townsendthe Commissioner does not concedetédmning salon attendant position

has

e

|Se t

—

n

is

not listed in the DOT,; rather, he insists it does appear in the DOT. (Doc. No. 16 at 16.) While the Ci

could not find “tanning salont@ndant” in the DOT, like th&rady court, the Courfound this positiot

with DOT code 359.567-014 in theepartment of Labor's “O*NeOnline.” Department of Labar,

https://www.onetonline.org/osswalk/DOT?s=359.567-014&g=Q@last visited May 20, 2020)See als

https://occupationalinforg/onet/69999b.htm(last visited May 20, 2020). The regulations state A

may take judicial notice of governmental and ofolications, including but not limited to the DOT.
C.F.R. § 416.966(d). Furthermore, VE testimony is occupational evidence that is not “trumped
DOT when there is a conflict. SSR 00-4p, 2000 ¥808704, at *2. The ALJ asked the VE on the re
whether her testimony conflicted withe DOT. (Tr. 74-75.) Having eartistated she disagreed with

DOT'’s parking lot attendant description of frequesdahing, handling, and fingering, the VE testifie

—J

D
\LJs
20
' by
cord
he

l as

follows: “I had already given you vene | had differed, on the parkihgt attendant. The DOT does not

distinguish between a frequent and an occasional witdshgust in their analysis of jobs. From pers

39

pnal




Case: 1:19-cv-02261-JDG Doc #: 17 Filed: 06/01/20 40 of 41. PagelD #: 3112

practice, | tend to give me preference when it is the dominanhéidhat cannot be used the frequenc
level that the DOT says.”Id. at 75.) Toennies does not argue Ahd failed to comply with SSR 00-4
Under the totality of the circumstances here, tlerCfinds it was not error for the ALJ to rely on
VE's testimony regardipthe tanning salontt@ndant position.

Furthermore, even if the VE erred in identifyia “non-existent job,” the error was harmless a
VE identified another job Toennies could perforrArnold v. Colvin No. 3:14-cv-00442, 2014 W
5822875, at *10 (M.D. Tenn. Nov. 10, 2014). Toennies challenges the ALJ's reliance on th

testimony regarding the parking lot attendant job because it “requires” a person to park automg

y

the

5 the

L

e V|

biles

customers, and Toennies has never driven. (Doc. Nat 2d.) But the VE testified as follows regarding

the parking lot attendant positionWhile the DOT says frequent readfgndle, finger, the lots th
I've seenbasically the person is gng out tickets and then there’s long periodsof sittig | don’t
— | guess | don’t agree with the frequent reach, larfthger in that particular job.” (Tr. 7
(emphasis added). While the DOT descriptionludes the statement “Parks automobiles
customers in parking lot or storagarage,” it also says, “Recortisne and drives automobile
parking spaceor points out parking e for customer’s use Dictionary of Occupational Title

https://occupationalii®.org/91/915473010.htm(last visited May 20, 2020jemphasis added). Agal

VE testimony is occupational evidence, and Toend@es not argue the ALJ failed to comply with S

at

n,

SR

00-4p. Nor does Toennies otherwise argue that the ruohiparking lot attendant jobs fails to constifute

a significant number of joks the national economy.
The Court agrees with the Commissioner that Toer&tep Five argument is an attempt to p
her own knowledge of the DOT overathof the VE. Substantial evddce supports the ALJ's Step F

findings.
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VIl.  CONCLUSION

For the foregoing reasons, the Comnussi’s final decision is AFFIRMED.

IT IS SO ORDERED.

Date: June 1, 2020 s/ Jonathan Greenberg
Jonathan D. Greenberg
United States Magistrate Judge
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