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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

WENDY FRISCONE-REPASKY, Case No. 1:19 CV 2526
Paintiff,
V. MagistratdudgeJameR. Kneppll

COMMISSIONER OF SOCIAL SECURITY,

Defendant. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

Plaintiff Wendy Friscone-Repasky (“Plaiffi) filed a Complaint against the
Commissioner of Social Security (“Commissioner”) seeking judicial review of the
Commissioner’s decision to deny disability insuwrabenefits (“DIB”). (Doc. 1). The district court
has jurisdiction under 432.S.C. 88 1383(c) and 405(g). The pestconsented to the undersigned’s
exercise of jurisdiction in accordance with @8.C. § 636(c) and Civil Rule 73. (Doc. 10). For
the reasons stated below, the usdmed reverses thecision of the Comissioner and remands
for further proceedings consistent with this opinion.

PROCEDURAL BACKGROUND

Plaintiff filed for DIB in September 2016, alleging a disability onset date of August 19,
2016. (Tr. 213, 238-39). Her claims were denied initially and upoansideration. (Tr. 301-04,
306-08). Plaintiff (represented byuwtsel), and a vocational exp€WE”) testified at a hearing
before an administrative law judge (“ALJ”) on June 13, 2018. (Tr. 228-65). On October 16, 2018,
the ALJ found Plaintiff not disabled in a iten decision. (Tr. 213-23). The Appeals Council

denied Plaintiff's request foreview, making the hearing dswn the final decision of the
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Commissioner. (Tr. 1-6)see20 C.F.R. 88 404.955, 404.981. Plaintifhely filed the instant
action on October 29, 2019. (Doc. 1).
FACTUAL BACKGROUND?

Personal Background and Testimony

Born in 1970, Plaintiff was 46 yeaold on her alleged onset daBmeTr. 215. Plaintiff
had a college degree and previously worked asrdiact representative for the Social Security
Administration. (Tr. 232-35).

She testified she had a congenital heartalefer which she had a pacemaker, and back
pain that, at times, premted her from doing anythin@.r. 234-36). She tried to help at her father’s
salon two days per week (answering phonesjrigltbwels, and greeting clients), but was often
unable due to pain. (Tr. 237-38).aRitiff rated her pain as seveut of ten at the hearing; she
treated it with Percocet and injections. (Tr. 239imRiff's physician told her if her next round of
injections did not work, she should see a nsurgeon. (Tr. 241). She had also tried other
treatments, such as physical tqgy, but to no avail. (Tr. 245).

Plaintiff testified she had migirges at least once per weekr.(247). They could last for
one day, or sometimes she had a ‘©duswhere they’ll last for four or five days, especially with
the weather”.ld. She took Excedrin, but it did “[n]ot adly” help. (Tr. 247-48). Plaintiff's
physicians told her that, due to her heart condition, there were “a lot of migraine medications” she
could not take. (Tr. 248). Prior to stopping workaiRtiff made mistakes on the job due to “the
pain and the headaches”; she also at times htmtder up in the bathroomue to migraine pain.

(Tr. 253). Her pain — whether froemmigraine or her back was distractingthe combination of

1. Plaintiff's arguments center ¢ime ALJ’s alleged failure to properly consider her migraines and
the alleged limitations stemming therefrom indivally and in combinadin with her back pain.
SeeDoc. 13. As such, the undersigned summarizes only the related evidence.

2



Case: 1:19-cv-02526-JRK Doc #: 18 Filed: 10/26/20 3 of 16. PagelD #: 1099

that and her fiboromyalgia flares made heg&dful and overwhelmed. (Tr. 253-54). Toward the
end of her prior job, Plaintiff missed work abarice per week and went home early “a couple
times a week”. (Tr. 254). Plaiftihad migraines independent ofrheack pain, but they increased
once she started gettibgck pain. (Tr. 257).

Relevant Medical Evidence

In August 2015, Plaintiff sought treatmenmith Brecksville Physical MedicineéseeTr.
424, 427. She complained of lovadk pain, migraines (for niteen years), and cervical/upper
thoracic pain. (Tr. 424, 427). In March 2016, opiractor Adam Mack, D.C., wrote a letter
describing Plaintiff's sewemonth course of treatment withis practice. (Tr. 424). He noted
Plaintiff had a prior treatmerttistory of medications, sacral joint injectons and physical
therapy with minimal improvement. (Tr. 424Me stated massage, physical therapy, and
chiropractic manipulation only improvedaitiff’s condition twenty percentd.

In July 2016, a spine CT myelogram showgd cervical spondylosisost prominent at
C5-6 with a broad-based posterior disc osteaplgimplex resulting in foraminal impingement,
but no cord compression, and similar finding but to a lesser degree at C6-7; (2) mid and lower
thoracic spondylosis without mb compression, and a right-edl disc extrusn at T9-10
associated with effacement oktldjacent subarachnoid space; anda€dtral disc protrusion at
L5-S1 without major nerveoot compression. (Tr. 482-83).

Plaintiff underwent L5-S1 lundy spine facet injections thi Kutaiba Tabbaa, M.D., in
November 2016 and January 2017 for her chromichdack pain and lumbaediculopathy. (Tr.
649-52).

In February 2017, Plaintiff sougtreatment with Candia LUbZNP, in internal medicine,

for a migraine lasting three days. (Tr. 768he was occasionally vomiting and had photophobia
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and phonophobiald. Plaintiff had tried Savella with minimal improvememd. Ms. Luby
diagnosed migraine with aura apcescribed a Toradol injectioRjaintiff's pain improved after
injection. (Tr. 761). Plaintiff reirned to the same office appimately one moiht later and saw
Kathleen Grieser, M.D., for a migraine lastinges®l days, with “visualssues th[at] come and
go”; she had tried betablockers, verapamil, Binitkex. (Tr. 776). Dr. Grieser diagnosed atypical
migraine, and again prescribad oradol injection. (Tr. 778).

An April 2017 CT scan showed a progressadrspondylosis at L5-S1 with loss of disc
space height and disc vacuum phenomenon, as waelbasd-based disc bulge at L5-S1 resulting
in mild to moderate canal stenosis, and a sipiilat lesser change at L3-L4 and L4-L5. (Tr. 672-
73).

That same month, Plaintiff told Dr. Tabbaa lhenbar and leg pain had gradually worsened
since her last visit. (Tr. 7955he stated the last facet jbimjection provided 60 percent
improvement in her paid. On examination, she had normal ragenotion and gait. (Tr. 797).
Dr. Tabbaa recommended pool tygy (“walking in the pool, ateast 3x per week for 30
minutes”), reinforced the importance of a regydesgram for improving séngth and flexibility,
discussed weaning Plaintiff’'s oxycodone predaip and prescribed other medication (Toradol
and Relafen) and another injection. (Tr. 798).mRitliunderwent a caud&imbar block epidural
steroid injection the follving week. (Tr. 804-05).

Plaintiff also underwent lumbéacet joint injections inuhe 2017, from which she reported
no improvementSeerlr. 860. On examination, Plaintiff hadmaeal range of motin, but exhibited
tenderness. (Tr. 861).

In September 2017, Plaintiff saw neurolddiéichael Bahntge, M.D. (Tr. 874-80). Dr.

Bahntge summarized Plaintiff'sipr medical history. (Tr. 874-77PDn examination, Dr. Bahntge
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observed a limping gait, and reduced sensation.8d80). He ordered labs and an EMG of right
upper and lower extremities to look for cerviaad lumbar spine radiculopathies. (Tr. 880).

Plaintiff underwent further spinal igtions in September 2017, December 2017, and
March 2018. (Tr. 906-07, 928-29, 998-99).

In November 2017, Plaintiff returned to .DBrieser, reportinggngoing back pain, joint
pain (for which injections helped), and stiffseéTr. 913). Dr. Grieser observed hand swelling and
some unspecified tenderness. (Tr. 914). Shgndised lumbar spine ostathritis and hand
arthritis. (Tr. 915). She refilleBlaintiff's oxycodone prescriptiord.

In January 2018, Plaintiff saw Ms. Luby wihmigraine lasting three days. (Tr. 974). She
also had pain to palpation in her back oaraiation. (Tr. 975). Ms. Luby diagnosed migraine
with aura, for which she presbed a prednisone tapéd. She further diagnosdterniated lumbar
intervertebral disc and osteoarthritis of the lumbar spctheéShe prescribed gabapentid.

In April 2018, Plaintiff returned to Dr. Giser for a follow-up, repéing chronic low back
pain and difficulty walking mee than fifteen minutes. (Trl007). Dr. Grieser noted no
abnormalities on examinati and increased Plairftdf gabapentin dosagtd.

Opinion Evidence

In his March 2016 letter, Dr. Mack stated that “By working with Wendy it is my opinion
that she will not improvand does deserve permanent disability.” (Tr. 424).

In September 2016, Dr. Grieserotg a letter regarding Plaifits medical conditions. (Tr.
596-97). Therein, she listed Plaifigfdiagnoses, including migraisglumbar disc herniation, and
fiboromyalgia; she stated these conditions werdikely to improve [and] in fact likely to worsen”.
Id. As to Plaintiff's migraines, DrGrieser wrote they were “worséth stress|,] especially work

stress.” (Tr. 596). “Because of frequency of headade is maintained ealproic acid and pain
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relief”; the migraines were “[a]t times . . . badough to cause absenteeisant Plaintiff “ha[d]
issues functioning at work when the headaches ocdédr.She noted Plaintiff needed pain
medication “multiple times daily” to be able to nzaye her pain”, “receivegeriodic injections
both into the spine, sacroiliac joint[,] and has abszeived IV lidocaine”pain limited her ability
to concentratdd. She further opined Plainti€ould stand for fifteen mutes, sit for ten minutes,
and walk for ten minutes at a tind.

State agency physician Mehr Siddiqui, M.2yviewed Plaintiff's records in October 2016.
(Tr. 277-79). He found Plaintiff’'snigraines to be a severe impaent. (Tr. 274). He opined
Plaintiff could occasionally lifor carry twenty pounds, and frequently lift or carry ten; she could
stand and/or walk, or sit for six hours each ireayiht-hour workday. (Tr. 277). He further opined
Plaintiff had various posturahd environmental restrictions. (Tr. 277-78). Heeaubhis opinion
that Plaintiff should avoid climbgn ladders, ropes, and scaffoldas due to degenerative disc
disease and migraines. (Tr. 278). Based on thatuation, Plaintiff was found not disabled. (Tr.
282).

State agency physician Leomgthes, M.D., reviewed Plaintti records in March 2017 on
reconsideration. (Tr. 293-95). Hdfirmed Dr. Siddiqui’s opinion @ Plaintiff's migraines were
a severe impairment (Tr. 291),dar. Siddiqui’'s assessment Bfaintiff's residual functional
capacity (Tr. 293-95). Plaintiff was aigp found not disabled. (Tr. 299).

VE Testimony

A VE testified at the hearing before the AL(Tr. 258-64). The ALJ asked the VE to
consider a hypothetical individualith Plaintiff’'s age, education, work experience, and residual
functional capacity (“RFC”) as timately determined by the ALBeeTr. 259-62. The VE

responded that such ardinidual could not perform Plaintiffpast work, but could perform other
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jobs such as office helper, imfoation clerk, or mail clerk. (Tr. 263Jhe VE further testified that
missing two days of work per mdnbn a consistent basis wouldWwerk-preclusive. (Tr. 263).
ALJ Decision

In his October 2018 written decision, the Alfound Plaintiff met the insured status
requirements of the Social Security Actahhgh December 31, 2020, and had not engaged in
substantial gainful actity since August 19, 2016, the alleged onset date. (Tr. 215). He next found
Plaintiff had severe impairments of congenitahgthmias with pacemakedegenerative disc
disease of the spine, fiboromyalgia, and affextiisorder, but that none of these impairments —
individually or in combimtion — met or medicallgqualed the severity of a listed impairment. (Tr.
215-17). Thereafter, the ALJtderth Plaintiff's RFC:

[T]he claimant has the residual furmtal capacity to perform the following:

lift/carry 20 pounds occasionally and tpaunds frequently, can stand/walk four

hours and sit six hours of an eight-hauworkday, with the ofion to alternate

between sitting and standing every hdar a few minutes with no loss in

productivity, frequently push/pull/use fop¢dals, occasionally climb ramps/stairs,

never climb ladders/ropes/scaffolds, oaoaslly stoop and crawl, frequently kneel

and crouch, frequently reach bilaterally (including overhead), constantly

handle/finger/feel, must avoid high contrations of cold and humidity, and all

hazards (such as dangerous machineny anprotected heights), is limited to

simple routine tasks and no complex tskith no high quotar piece rate work,

can perform no jobs involug arbitration, confrontation, supervision, or

negotiation, and no commercial driving.
(Tr. 218). Considering the Plaintiff's agejueation, work experiencand RFC, the ALJ found
Plaintiff could not perform her gawork, but jobs existed ingnificant numbers in the national
economy that she could perform.r(R21-22). Therefore, the Alfédund Plaintiff not disabled.
(Tr. 222).

STANDARD OF REVIEW

In reviewing the denial of Social Setty benefits, the Court “must affirm the

Commissioner’s conclusions absent a determination that the Commissioner has failed to apply the
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correct legal standards or has made findinggacof unsupported by substantial evidence in the
record.”Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1BP “Substantial evidence
is more than a scintilla of evidence but less thgmeponderance and is such relevant evidence as
a reasonable mind might accept as adequate to support a conclBsieeny v. Sec’y of Health &
Human Servs 966 F.2d 1028, 1030 (6th Cir. 1992). The @ussioner’s findingsas to any fact
if supported by substantial eedce shall be conclusiveMcClanahan v. Comm’r of Soc. Sec.
474 F.3d 830, 833 (6th Cir. 2006) (citing 42 U.S.CI0%(g)). Even if suliantial evidence or
indeed a preponderance of the evidence suppartamant’s position, the court cannot overturn
“so long as substantial evidence also supports the conclusion reached by thedhes."v.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003).
STANDARD FOR DISABILITY

Eligibility for benefits is pedicated on the existence oflizability. 42 U.S.C. 88 423(a),
1382(a). “Disability” is defined as the “inability to engage in any substantial gainful activity by
reason of any medically determit@kphysical or mental impairmeéwhich can be expected to
result in death or which has ladtor can be expectad last for a contimous period of not less
than 12 months.”20 C.F.R. 8 404.1505(a)see also42 U.S.C. § 1382c(a)(3)(A). The
Commissioner follows a five-step evaliom process—found at 20 C.F.R. 8 404.1520—to
determine if a claimant is disabled:

1. Was claimant engaged in alstantial gainful activity?

2. Did claimant have a medically det@nable impairment, or a combination

of impairments, that is “severe,” wiies defined as onghich substantially
limits an individual’'s ability tgperform basic work activities?
3. Does the severe impairment meete of the listed impairments?

4, What is claimant’s residual funotial capacity and can claimant perform
pastrelevantwork?
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5. Can claimant do any other worlorsidering her residual functional
capacity, age, education, and work experience?

Under this five-step sequential analysis, te@nehnt has the burden of proof in Steps One
through FourWalters 127 F.3d at 529. The burden shifts to the Commissioner at Step Five to
establish whether the claimant has the residual functional capacity to perform available work in
the national economyid. The ALJ considers the claimant’ssigual functionalcapacity, age,
education, and past work experience to determine if the claimant could perform otheldwork.
Only if a claimant satisfies eaefiement of the analysis, includj inability to do other work, and
meets the duration requiremeritsshe determined to besdbled. 20 C.F.R. 88 404.1520(b)-(f);
see also Walterd 27 F.3d at 529.

DiscussioN

Plaintiff raises several argants — all related, to sondegree, to her migraines. She
contends the ALJ: (1) erred at Step Two inifigilto find her migrainea severe impairment, (2)
erred in not considering heulgective complaints of migraine-related symptoms and pain (in
combination with her other reports of pain), #Bplerred in his RFC determination by discounting
Dr. Grieser’s absenteeism opinidrhe Commissioner contends the Agither did notkerr, or that
any error is harmless. For the reasons discussiedv, the undersigned finds the ALJ erred in his
consideration of Plaintiff’'s migraines and themef reverses and remands for further proceedings.
Step Two

At Step Two of the sequential analysis, AbJ must determine a claimant’s “severe”
impairments. A severe impairment is one whgfnificantly limits an individual’'s ability to
perform basic work activities. 20 C.F.R. § 41BR0(c). An impairment is only considered non-

severe if it is a “slight abnormality that minimally affects work ability regardless of age, education,
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and experienceMiggs v. Bowen880 F.2d 860, 862 (6th Cir. 1988). The Sixth Circuit has
characterized this as @é¢ minimishurdle in the disability determination procedsl”“After an
ALJ makes a finding of severity as to even éampairment, the ALJ ‘must consider limitations
and restrictions imposed @&l of an individual's impirments, even those that are not ‘severe.”
Nejat v. Comm’r of Soc. SeB859 F. App’x 574, 576-77 (6th €2009) (quoting SSR 96-8p, 1996
WL 374184, at *5) (emphasis added). In other words, if a claimant has at least one severe
impairment, the ALJ continues tlagsability evaluation and musbnsider limitations caused by
the claimant’s impairmda — severe and not.

The Sixth Circuit has held that where theJAfinds the presence of a severe impairment
at Step Two and proceeds through the remaisiegs of the analysishe alleged failure to
identify as severe some other impairment conssthiarmless error so long as the ALJ considered
the entire medical recorith rendering his decisiokeeMaziarz v. Sec’y of Health & Human
Servs, 837 F.2d 240, 244 (6th Cir. 198K)jrkland v. Comm’r of Soc. Se&28 F. App’x 425, 427
(6th Cir. 2013) (“[S]o long athe ALJ considers all the individim impairments the failure to
find additional severe impairents . . . does not constigueversible error[.]")Anthony v. Astrue
266 F. App’'x 451, 457 (6th Cir. 2008) (holding tlzst long as ALJ corders all impairments,
failure to deem a singiepairment non-severe ftegally irrelevant”).

The ALJ in this case found severe impaimseand proceeded through the remaining steps
of the analysisSeeTr. 215-23. Given this, the undersignechaifirst to the seand question: even
assuming the ALJ did err in not designating Pldistinigraines as a severe impairment, did he
properly consider all of Plaiifits impairments in combinabn — severe and non-severe — in
formulating the RFC8ee20 C.F.R. § 404.1545(e) (“We will consider all of your medically

determinable impairments of which we areaasy including your medically determinable

10
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impairments that are not ‘severe’[.]9ee als&SSR 96-8p, 1996 WL 374184, at *5 (“In assessing
RFC, the adjudicator must consider limitationsl @aestrictions imposed il of an individual's
impairments, even those that are not “sevetelhe answer to this question is “no.”

“[F]or a Step Two error to be harmless—ahdrefore not subjedb reversal—the ALJ
must have actually considered the cumulativeatfof all of the claimant’s impairments, severe
and not severe, in assessing the claimant's RN€jdt 359 F. App’x at 577. Remand is required
when an ALJ, after omitting an impairment ag®fTwo, fails to consider it at a later st8pe,
e.g, Katona v. Comm’r of Soc. Se@015 WL 871617 (“While the ALJ devoted a detailed
discussion to his evaluation of Riff’'s mental complaints at Stepwo . . . the remainder of the
ALJ’s opinion, including at Steps Three and Foudasoid of any reference to Plaintiff's alleged
mental impairments, suggesgi that the ALJ did not consd those impairments while
determining Plaintiff's RFC, contrary to whatrequired under the social security regulations.”);
Hults v. Astruge2016 WL 825155, at *6 (S.D. Ohio) (“HeregtiLJ did not conder Plaintiff's
mental limitations (eveif non-severe) after step two or account for any mental limitations in
Plaintiffs RFC. Accordingly, the ALJ's reors at step two are not harmless.fgport and

recommendation adopted sub nphults v. Comm’r of Soc. Se016 WL 814708.

2. Specifically, the ruling recognizes:

While a “not severe” impainent(s) standing alone mawt significantly limit an
individual's ability to do basic work awities, it may--when considered with
limitations or restrictions due to other imipments--be criticato the outcome of a
claim. For example, in combinationittv limitations imposed by an individual's
other impairments, the limitations due to such a “not severe” impairment may
prevent an individual from performing pastevant work or may narrow the range

of other work that the indidual may still beable to do.

SSR 96-8p, 1996 WL 374184, at *5.
11



Case: 1:19-cv-02526-JRK Doc #: 18 Filed: 10/26/20 12 of 16. PagelD #: 1108

The record contains the following evidenceR3&intiff’'s migraines and the limitations
imposed thereby. First, &htiff testified she had migraine at least oncerpeeek; they could last
for one day or up to five days. (Tr. 247). Ptdfrfurther testified she previously made mistakes
on the job due to her migines, and at times the pain caubedto throw up in the bathroom at
work. (Tr. 253). Second, PHiff sought medical treatmeim February 2017, March 2017, and
January 2018 for nitirday migrainesSeeTr. 760, 776, 974. Third, treagirphysician Dr. Grieser
noted Plaintiff’'s migraines were “worse with stregsfgpecially work stress”, were “at times . . .
bad enough to cause absenteeism” and Plaifitéfd] issues functioning at work when the
headaches occur.” (Tr. 596).

The ALJ did not discuss Plaintiff's migraineseither as a severe impairment, or a non-
severe impairment, at Step Twoany subsequent step. Therd/bmigraine” appears only once
in the ALJ’s decision, in the ALJ’s statemenémtifying the reasons Pr#iff sought disability.
SeeTr. 218 (“The claimant originallyalleged disability due to oécal disc disease with nerve
compression, lumbar disc herniation, sciaticlaronic pain, fiboromyalig, chronic migraines,
arthritis, complete heart block with pacemaksacroiliac joint dysfurt@on on both sides, and
depression/anxiety.”). He did notention Plaintiff’'stestimony regarding lmemigraines in his
summary of her subjective symptoms (Tr. 218), nor her medical visitsifpaines lasting three
or more daysseeTr. 21%. Because the ALJ did not consid®laintiff’'s migraines anywhere in
the opinion (as discussed further below), the ALJ’s failure to idethiEyn as a severe impairment

at Step Two error is not harmleSee Nejat359 F. App’x at 577 (“[F]or a Step Two error to be

3. The ALJ cites neither of Plaifits 2017 migraine-related visitSeeTr. 760, 776. He cites the
second page of Plaintiff's January 2018 visit, dmily for “evidence of backain radiating to her
right leg” and does not acknowledilpat the primary reason for thisit was a thre-day migraine.

(Tr. 219) (citing Tr. 975).

12
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harmless—and therefore not subject to revershé ALJ must have actually considered the
cumulative effect of all of thelaimant’'s impairments, seveeand not severe, in assessing the
claimant's RFC.”). As anotherourt explained regarding a Sté&wo error: “While the ALJ was
not necessarily obligated to includay particular (or even aniinitation in the RFC as a result
of this . . . impairment, she waequired to at least make cleuat she fairly considered the
impairment in determining the RFC she did adopufloch v. Comm’r of Soc. Se2017 WL
5054274, at *3 (E.D. Mich.) (remandj for the ALJ to ‘horoughly consider theffects of these
impairments on [the plaintiff's RF@nd, if she believes it is uacessary to includany limitations
related to these impairments, she sti@xplain why this is the case.”).

RFC Determination

Plaintiff contends the ALJ’s failure to identiBlaintiff's migraines asevere at Step Two
led to harmful error at Steps Four and Five because the ALJ failed to evaluate her subjective report
of migraine symptoms under Social SecuritylilRy 16-3p, and failed t@roperly evaluate Dr.
Grieser's absenteeism opinion which wassdzh in part her migraine symptoms. The
Commissioner more broadly argues for harmlessr econtending (1) Plaintiff has not satisfied
her burden to establish migraines imposed amlthii work-related limitations, (2) the ALJ relied
on the opinions of the state agency reviewing migss who found Plaintiff’'s migraines to be a
severe impairment, but still foundatiff could work consisterwith the RFC determined by the
ALJ; and (3) the ALJ is not required to adskeeach subjective symptaiteged by a claimant.

The Commissioner is correct thae ALJ's RFC is supported in part by the state agency
physicians who found Plaintiff's mignaés to be a severe impairme@ompareTr. 218 (RFC)
with Tr. 277-78, 293-95see alsolr. 220 (affording “some weightto these opinions). But the

Court declines to find harmless aran this basis. It is the ALJot the state agency physicians,

13
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who is ultimately tasked with rkang a disability determinatiobased on the recomks a whole.
See Coldiron v. Comm’r of Soc. S&91 F. App’x 435, 439 (6th Cir. 2010) (“The Social Security
Act instructs that the ALJ—not a physician-thuately determines a claimant’'s RFCX¥ebb v.
Comm’r of Soc. Sec368 F.3d 629, 633 (6tkCir. 2004) (“[T]he ALJ is charged with the
responsibility of evaluating ¢ medical evidence and the df@nt’'s testimony to form an
assessment of [the claimantgdsidual functional capacity.”). Moreover, these state agency
physicians did not have — andetkfore did not consider — Phiff's testimony regarding her
migraines and their effect on her wdrRdditionally, Dr. Siddiqui issued his opinion in October
2016; he therefore could not have revieweel records from February 2017, March 2017, and
January 2018 regarding Plaintiffsulti-day migraines. Nor is it ear that Dr. Hughes had any of
these records at the time o§iMarch 2017 reconsideration decisiSeelr. 286-89 (summarizing
evidence received).

The Commissioner is certainly correct thata@gneral proposition, an ALJ is not required
to accept a claimant'subjective complaintslones 336 F.3d at 476, andahthe ALJ need not
“make explicit credibility findings as to each lbit conflicting testimony, so long as his factual
findings as a whole show that he ilofly resolved such conflicts’'Kornecky v. Comm’r of Soc.
Sec, 167 F. App’x 496, 508 (6th Cir. 2006) (quotihgral Defense Systems-Akron v. N.L.R.B.
200 F.3d 436, 453 (6th Cir. 1999)). But the regulatietgiire the ALJ to evaluate a claimant’s
symptoms, and the explanation must be “sufficiently specific to make clear to the individual and
to any subsequent reviewers the weight the aciioi gave to the indigual’s statements and the

reasons for that weightRogers 486 F.3d at 24&ee als&GSR 16-3p, 2017 WL 5180304, at *10.

4. They did have Plaintiff's statemnt to a state agency represerntathat she had migraines four
times per week that lasted all d&eeTr. 270.

14
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Because the ALJ did not mention PilE#if’'s migraines or their restihg symptoms at all, the Court
cannot find “his factual findings a& whole show that he implity resolved such conflicts.”
Kornecky 167 F. App’x at 508. The ALJ’s decision caims a summary of Rintiff's subjective
complaints (though does not ntem migraines), and states rhémedically determinable
impairments could reasonably kexpected to cause the alleged symptoms; however, [her]
statements concerning the intensity, persistescd,limiting effects of these symptoms are not
entirely consistent with the objective evidenceexford and other evidence”. (Tr. 218-19). Given
the complete lack of discussion regarding Rifiie migraines anywhere in the ALJ’s decision,
the undersigned cannot determine whether the é&lnkidered Plaintiff'ssubjectively-reported
migraine symptoms and discounted them faund they imposed no further work-related
limitation), or simply did notecognize them at alBSR 16-3p, 2017 WL 5180304, at *10.
Plaintiff further argueghe ALJ failed to properly evaate Dr. Grieser's absenteeism
opinion. The ALJ said he gave Dr. Grieser’s dogsions on absenteeismdiconcentration issues
“some weight . . . as they are somewhat consistéth the objective eviehce of record”, but
stated she was “not clear as to the claimantigimum physical capacignd number of absences
or extent of her concentratiggmoblems.”. (Tr. 221). As disesed above, Dr. Grieser noted that
Plaintiff's migraines were “worswith stress[,] especially workrsiss”, were “at times . . . bad
enough to cause absenteeism”, aradrf@ff “ha[d] issues functiomg at work when the headaches
occur.” (Tr. 596). Again, howevethe ALJ’s decision failso reference the fathat Dr. Grieser’'s
opinion was based, in part, on Pl#itg migraines. Because remandégjuired for further analysis
of Plaintiff’'s migraines, and that analysis may impact the ALJ’s evaluation of Dr. Grieser’'s
opinion, the Court declines to determine at fhiscture whether the AL's treatment of this

opinion is supported by substangaidence. On remand, after takingp considerabn Plaintiff's
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migraines, the ALJ may reach the same conclusion regarding Dr. Griser’s opinion, or may reach a
different conclusion.

Again, “for a Step Two error to be harmlesard therefore not sudgt to reversal—the
ALJ must have actually considered the cumulagffect of all of the claimant’s impairments,
severe and not severe, issassing the claimant’'s RFQ\Ngjat 359 F. App’x at 577. The ALJ’'s
decision here does not show bensidered Plaintiff's migrairseein assessing the RFC. The
Commissioner contends this Court should fité error harmless because the ALJ's RFC
adequately accounts for Plaintifftaigraine-related limitationand is supported. However, “the
Court declines to speculate about what limitatié any, the ALJ would have found or the effect
of that limitation on available jobsVan Kampen v. Comm’r of Soc. S&020 WL 5351082, at
*4 (W.D. Mich), report and recommendation adopted sub nétampen v. Comm’r of Soc. Sec.
2020 WL 2897176see also M.L.I. v. SauR019 WL 6217908, at *5 (D. Kan.) (declining to
“speculate as to how . . . evidence would haaenhtreated has the ALJ aally considered it”).
As such, remand is required for the ALJtidress this evidence in the first instance.

CONCLUSION

Following review of the argumés presented, the record, and the applicable law, the

undersigned finds the Commissioner’'s decisagnying DIB not supported by substantial

evidence and reverses and remandsdbaision for further proceedings.

s/ James R. Knepp ||
United States Magistrate Judge
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