AT&T Mobility §

ervices, LLC v. Boyd Dog.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
AT&T Mobility Services, LLC , Case N0.1:19¢cv2539
Plaintiff,
-VS- JUDGE PAMELA A. BARKER

Robert Boyd,
MEMORANDUM OPINION AND
Defendant ORDER
This matter comes before the Court upive Motion to Compel Arbitration and for
Preliminary Injunction (“Motion to Compel Arbitration”) of Plaintiff AT&T Mobility $eces, LLC
(“AT&T"). (Doc. No. 3.) Defendant Robert Boy@Boyd”) filed abrief in oppositionto AT&T’s
Motion to Compel Arbitationon November 22, 2019, to whi&T&T replied on December 5, 2019
(Doc. Nos. 10, 13.) The Coualso held an evidentiary hearing dalr&T’s Motion to Compel

Arbitration on August 28, 2020, which was continued to and completed on September 23,

(Doc. Nos. 32, 39.)
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Also, currently pending is Boyd’s Brief Regarding the Court’s Lack of Jurisdiction Ovsr Thi

Matter and Request for Sanctions (“Motion to Dismiss”), filed on September 30, 2026. ND.o

43.) AT&T responded to Boyd’'s Motion to Dismiss on October 7, 2020. (Doc. No. 44.)

For the following reason8oyd’s Motion to Dismiss (Doc. No. 43) is DENIED, and AT&T's$

Motion to Compel Arbitration (Doc. No. 3) is GRANTED.
I.  Background

Boyd worked for AT&Tat various retail locationfsom 2010 untilhe was terminated in July

2019. Poc. No. 12 at 4 Doc. No. 101 atf 4) On July 15, 2019, Boyd filed a Complaint in the
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Cuyahoga County Court of Common Pleas against AT&T Services, Inc. and AT&T Area Mat

nage

Megan Manno{‘Mannot”), alleging state law claims of race discrimination, harassment, retaliation,

violation of public policy, and wage and hour violatiofge Boyd v. AT&T Services, InCuyahoga
County Court of Common PleaSase No. CV19918231. Boyd filed an Amended Colaint on
August 8, 2019 raising the same claims, but naming AT&T Mobility Services, LLC and Mann
defendants.d.

Subsequently, on October 30, 2019, AT&T filed the instant action in this Court, in whi
seeks orders (1) compellitige arbitrationof Boyd’s claims pursuant to the Federal Arbitration A
(“FAA”"), and (2) prohibiting Boyd from litigating his claims in the state court action refede
above. (Doc. No. 1.0n that same date, AT&T fileits Motion to Compel Arbitrationseeking the
sane relief (Doc. No. 3.) Boyd filed brief in oppositionto AT&T’s Motion to Compel Arbitration
on November 22, 2019, to which AT&Tpked on December 5, 2019. (Doc. Nos. 10, 13.)

The evidence submitted by the parties in conjunction with their briefing on AT&T ®Nof
to Compel Arbitration showed the following. Boyd began his employment AdiaT in 2010.
(Doc. No. 101 at  4.) In March 2017, Boyd worked as an Assistant Manager AT&T retail
store located in Fairview Park, Ohidd.(at 1 5) Several months later, in May or June 2017, Ger§
Cummings (“Cummings”became the Store Manager of the Fairview Park location and, as such

Boyd'’s direct supervisor.Id. at { 6 Doc. No. 1-4at | 4)

1 On October 31, 2019, AT&T filed a motion in the state court action to stay those dinmsetuntil after the U.S.
District Court determines whether [Boyd’s] claims must be pursued inatibitr’ See Boyd v. AT&T Services, Inc
Cuyahoga County Court @@ommon Pleas, Case No. €/8-918231. Boyd filed a response in the state court acti
indicating he did not oppose the motidd. As a result, the state court stayed the case on November 12,18019.
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As an AT&T employee, Boyd had an emadlcount and a “point of sale” account (referred
as an “OPUS” account), each of which required a unique user identificatidd”[“ahd password.
(Doc. No. 101 at 1 6.) At all times relevant herein, BoytD was RB181Qand his AT&T email
address weRB181Q@us.att.com(Doc. No. 13 at {5; Doc. No. 14 at 16.) As part of his position
as Assistant Manager, Boyd was required to monitor emails received RBb& Q@us.att.com
email account and “respond appropriately.” (Doc. Ne4 &t § 7.) Many work-related
communications containing information necessary to perform his job were transmittaediby(el.)

AT&T uses a software program call®domenta to widely distribute documents and emal
(including communications regarding AT&T policies) to large groups of its employees. Nboc
1-3 at T 9 Doc. No. 15 at T 4.) On July 12, 2017, using Promema&T Lead HR
Specialist/Generalist Brandy Giordaffiordano”) sent an email with the subject line “Actior]
Required: Notice Regarding ArbitratidA\greement.”(Doc. No. 13 at 11 4, 112 This email stated:

AT&T has created an alternative process for resolving disputes between the gompan

and employees. Under this process, employees and the company would use

independent, thirgharty arbitration rather than courts or juries to resolve legal
disputes.Arbitration is more informal than a lawsuit in court, and may be faster.

The decision on whether or not to participate is yours to makehelp you make

your decisionit is very important for you to review the Management Arbitration

Agreement linked to this enail. It provides important information on the process

and the types of disputes that are covered by the Agreement.

Again, the decision is entirely up to you. To give you time to consider your decision,

the company has established a deadline of no later than 11:59 p.m. Central Standard

Time on Monday, September 11, 2017 to opt-ethiat is, decline to participate in the
arbitration process using the instructions below.

2 This email was sent to “all of AT&T’'s U.Shased employees who had either recently been promoted to a managsd
position since the prior round of notifications about the Arbitration Program, othadhdeen on a leave of absenc|
during the period when ttggior notifications went out."(Doc. No. 3 at § 11.)
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If you do not opt out by the deadline, you are agreeing to the arbitpaitioess as set
forth in the AgreementThis means that you and AT&T are giving up the right to a
court or jury trial on claims covered by the Agreement.

Instructions for “Opting Out” of the Agreement

To opt out of the agreement, after you open the attdhed document, follow the
link provided there to the site where you will be able to electronically regisr
your decision to opt out. The company will acknowledge in writing that it has
received your opbut request, and an eptit attempt is invalid ungs and until the
company’s acknowledgement is sefftyou have attempted to opt out and have not
received the confirmation, please email the Management Arbitration Agretraent
atg04780@att.com

Remember, the deston is yours. There are no adverse consequences for anyone
opting out of the Management Arbitration Agreemefitcontrary to this assurance,

you believe you have experienced any pressure or retaliation in connection with your
decision, please contaitte AT&T Hotline (888-871-2622).

If you have any questions about the Agreement, please contact OneStop§88al 1
722-1787, then speak “Employee Service Hotljne”

Important: September 11, 2017 is the deadline to act if you do not wish to resolve
disputes through arbitration.

(Id. at PagelD# 38.) The Management Arbitration Agreement (“Arbitration Agreé&nitsetf could
be accessed by clicking on a hyperlink contained in the emdi). This link took the recipient to
the AT&T intranet page, which could not be accessed until the person attempting to vigged |
into AT&T’s systems with a valid UID and password (referred to as the engxoy@®lobal Log
In”). (Id. at 1 1213.) Once the employee logged in, he or she could review the entirety ot
Arbitration Agreementind click on a button marked “Review Completedlti.) The Promenta
system was configured to record the date and time on which each user adoeggbiration

Agreementand clicked thé Review Completetbutton. (d. at{ 13.)

the


mailto:g04780@att.com

The Arbitration Agreementrovides that it is governed by tRAA and that “any dispute to
which this Agreement applies will be decided by final and binding arbitration instead f ¢ou
litigation.” (Id. at PagelD# 40.) It describes the claims covénetthe agreement as follows:

This agreement applies to any claim that you may have against any of the following:
(1) any AT&T company, (2) its present or former officers, directors, employees or
agents in their capacity as such or otherwise, (3) the Conypasent, subsidiary and
affiliated entities, and all successors and assigns of any of them; arafjtbement

also applies to any claim that the Company or any other AT&T company may have
against you. Unless stated otherwise in this Agreement, covered claims include
without limitation those arising out of or related to your employment or termination
of employment with the Company and any other disputes regarding the employment
relaionship, trade secrets, unfair competition, compensation, breaks and rest periods,
termination, defamation, retaliation, discrimination or harassment and claiing aris
under the Uniform Trade Secrets Act, Civil Rights Act of 1964, Americans With
Disabilities Act, Age Discrimination in Employment Act, Family Medical Leave Act,
Fair Labor Standards Act, Genetic Information MN@iscrimination Act, and state
statutes and local laws, if any, addressing the same or similar subject madkeds, an
other state ahlocal statutory and common law claini$iis Agreement survives after

the employment relationship terminates.

(Id. at PagelD#s 40-41.)

Reminder emails regarding tiAebitration Agreemenand the September 11, 2017 -opt
deadline (which were identical to the July 12, 2017) email were sent on July 27, 2017 and Auglst 1.
2017. (d.at 1 14 Doc. No. 1-5at 1 8)

In support of its Motion to Compel Arbitratio®T&T also submitted evidencehat it
contends shows that Boyd received all three of the Arbitration Agreesmails discussed above
Specifically, AT&T submitted thedeclaration of Jeremy Dunlaf‘Dunlap”), an Application
Development Specialist at Accenture, which “has provided AWath consulting services including
technical support for various computer systems and software applicationsdutilizAT&T,”

including Promenta. (Doc. No-3at 193-4.) Dunlap averred that emails with the subject head|ng

“Action Required: Notice Bgarding Arbitration Agreement” were sent to Boyd's AT&T emadi
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account aRB181Q@us.att.coran July 12, 201,7July 27, 2017, and August 11, 2017d.@t 1 8
see alsad. at PagelD# 60. Dunlap further averred that AT&T’s records shitatthe Arbitration
Agreementvas accessed on August 14, 2017 by someone logged irBasidig AT&T username—

RB181Q. [d. at T 9see alsad. at PagelD#2.) He states that AT&T’s records also reflect that tf

same user clicked thmitton markedReview Completetiat the bottom of the Arbitration Agreement

that same date (Id. at { 10 see alsoid. at PagelD#64.) The recordssubmitted with Dalap’s
declaration show that th&eview Completetdbutton was clicked six seconds after the user acceg
the Arbitration Agreement.Id. at PagelD# 62, 64.)

It is undisputed that Boyd did not opt out of the Arbitration Agreement by the Septembe
2017 deadline However,in his declaration opposing AT&T’s Motion to Compel Arbitration, Boyj
claims that he “did not receive any emails regardindAkitration Agreement] (Doc. No. 101
at 1 15.) He asserts that there was a “common company practice” of Addistagers sharing their
UIDs and passwords with sales representatives and support staff, so they cosldh&cssistant
Manager's AT&T accounts to retrieve codes that were needed to perform cersiiessu
transactionsincluding returns, overrides, inventory chenk, inventory accounts, and pricing
adjustments. Id. at 1 10.) Boyd avers that he followed this “common practice” and shareq
passwords when he was Assistant Manager at the Fairview Park $tioye. (

Boyd also claims that he shared his UID and password with Cummirigs.at( 8.)
Specifically, he claims that, when Cummings first assumed the position of Stosgdtaat the
Fairview Park location, Cummings did not have his own credentials to access emailifd (@D
Boyd alleges that Cummings therefore directed Boyd to provide him with his UID and péssmabr

Boyd complied. Id.) Cummings, on the other hand, statehis declaration submitted on behalf o
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AT&T that his “understanding is and always has been that asking for or disclosing an indivi
passwordss contrary to AT&T policy.” (Doc. No.-# at § 9.) He stated that “at no point have
ever asked for or known Boyd’s passworddd.)(

After reviewing the parties’ submissions with respect to AT&T's Motion to Coém
Arbitration, including the conflicing declarations and evidence regarding whether Boyd &
received the Arbitration Agreement emails or reviewed the Arbitration AgragtherCourtfound
that anevidentiary hearingvas necessary to determine whether an enforceable arbitration agreg
was formedetweerAT&T and Boyd (Doc. No. 15.) The Court initially set the hearing for Februg

18, 2020. Id.) However, théhearing had to be rescheduled multiple timhes to conflicts with the

Hual’s

De

ver

ment

=

y

parties’ schedules aride COVID-19 pandemic.As such, the Court was not able to hold the hearing

until August 28, 2020, at which time the hearing was conducted via video teleconferencing

request of the parties. (Doc. Nos. 24, 32he parties were unable complete their presentation of

at the

evidence within the time allottemh August 28, 2020, so the hearing was continued to and completed

on September 23, 2020. (Doc. Nos. 32, 39.)

During the hearing, the testimony and evidence presented by the parties largelydrttiabre

submitted in conjunction with AT&T’s Motion to Compel ArbitratiorGiordano, DunlapyWend

Wilson (“Wilson”), andJeff Nahlik (“Nahlik”) testified on behalf of AT&T. Consistent with her

declarationGiordanotestified that as an HR Specialist/Generalist, her responsibilities includeq
facilitation of the Arbitration Agreement campaig8hefurther averredthat using Promenta, she
distributed the Arbitration Agreement emailAd@&T employeeswith the first email being sent on
July 12, 2017 She also described hoafter clicking on the link at the bottom of the email, employe|

would have to enter their Global Ldg information in order to access the Arbitration Agreeme
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With respect to thérbitration Agreemenitself, Giordano confirmed that ¢ontained a review and
acknowledge button that employees could deckndicatethat they hadeviewed it. She stated that
until employees had done this, theypuld receive remindeemailsevery two weeks.She also
testified that she did not find any emails from Boyd inAahitration Agreemeninbox that she
monitored which would have included any eot-office or undeliverable messagbat resulted from
the Arbitration Agreement emails sent to Boyd’s email addrégsally, she testified that she did nqgt
have any record of Boyd opting out of the Arbitration Agreement.

Dunlap similarly testified to much of the same information provided in his declaratien.
stated that AT&T used Promenta to send the Arbitration Agreement to employees.iA26aiiing
to Dunlap,Promenta tracks the emails that are sent, the first time that users clickadnthee
Arbitration Agreement, and wharsersclick on thereviewbutton within theArbitration Agreement.
He also testified thatecords generated by Promenta showedtti@®Arbitration Agreement email
was sent tcRB181Q@us.att.conwhich is Boyd’s email address, on July 12, 2017, July 27, 2017,
and August 11, 2017.These records also indicated all three emails had been successhilly
although he admitted threcords did not show whether the emails were successfully delivered

Dunlapalso described how Promenta veasfiguredto record the user, date, and time when
an employee clicked on the link within the Arbitration Agreement email and loggddangh
AT&T’s Global LogIn usinghis or herUID and password to view the Arbitration Agreement.
Dunlap testified that when he searched the records generated bynRrooraetermine whether Boyd
had accessed the Arbitration Agreement, he found that the Arbitration Agreement wed lmpe
someone logged in using the AT&T username RB181Q, which is Boyd’'s username, on August 14

2020. He further stated that a search of his records indicated that the sacliekestithe button




acknowledging review of the Arbitration Agreement on the same d&pgecifically, Dunlap
confirmed that his records showed the user opened the agreemesf:4Bp.m. Pacific Timeon
August 14, 2020 and clicked on the review button six second later at 4p@4Pacific Time

Dunlap also admitted that if employees had already authenticated themselves th
AT&T’s Global Log-h prior to clicking on the link in the Arbitration Agreement email, they wol
not have to log in agaiio view the Arbitration Agreement. Rather, after cligkthe link, they would
be taken to the Arbitration Agreement without having to log in a second time. Howeverg he
clarified thatan employeasimply logging onta computer and opening his or her email does not
throughAT&T’s Global Log-h, sotheemployee would still have to login using his or béb and
password in order taccesshe Arbitration Agreement after clicking on the limkthat case.

Also testifying on behalf of AT&TWilson indicatedthat Boyd was one of hekssistant
Managers wheshe was am\reaRetail SalesManager for AT&T in 2017. According to Wilson
sales employees in AT&T storese paid partly based on commission, and AT&T generally kej
track of employees’ sales for their commisstbrough employeekbgging onto the poinof sale
system, OPUS, using their own credentials. If not logged in under their own credehéalshey
made a saleemployeesvould have to go through a reconciliation prodesget credit for the sale
She also stated that each employee had theiriBad to complete customer transactiandthat
therewas usually an extra iPad in case a battery. ded she did admit thalhere have been instance
where employeehad to sharan iPad Shefurthertestified that when an employee did log in to

desktopcomputer within the store, they were taught to lock the computer before walking aw

another task. If they failed to log out, the computer would also time out in one to two minutes|.

also tesified that she often communicated with Boyd via email.
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AT&T’s final witness was Nahlikan Associate Director of Technologhle testified that the
email address from which the Arbitration Agreeme&as sent to employees is an address in AT&T]
global addess listwhich meanshat emails fronthataddress are excluded from antispam processi
He also stated that if an email was sentrwadboxthat was full, the email systenowid send a non
delivery receipt to the seadindicating that the mailbossifull and could not accept the email.

During the hearing, Boyd and another former AT&T emplogsenuel Irizarry(“Irizarry”),
testified on Boyd's behalf. Boyd testified that managers often gave away theuopdsso other
employees.For example, heaye his password to Cummings when Cummings beganirngoak
Boyd'’s store because Cummings codes did not work at first. He also stated that he efteatre
calls from sales employees in his store when no manager was at work because they ng
managers UID and password in order to complete a transaction with a customer, as there \&gre
transactions that only a manager could perfortcording to Boyd,employeesalso would use
autofill to enter a manager’s UID and password when they neededttiority to complete a task
on the computer.

Boyd alsotestified that in addition to iPads, most AT&T stores had one computer on the
floor to which all employees had accebke furtherstatedhat there were times when he was workir
on a computer when he walked away without locking the computer. He noted a variety of rg
this may have occurreduch as not wanting to lose progress on a training or rushing to mg
customer that came into the store in line with AT&T’s policies to quickly greet all custorhie
stated that when coming backaaomputerfter he had walked away without locking it, he oftg

would see an emagulled upthat had not previously been on his screenliscoverthat another
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employee was on the comtpr without realizing thathe computewas stilllogged in under Boyd’s
credentials. He said this mix up sometimes caused traiminge completed by someone else.

When asked about the Arbitration Agreement at isBogd testified that hbadnever heed
of arbitrationnor read the Arbitration Agreement until the instant acti@oyd also admitted
however that AT&T often communicated information about his employment to him via emdil
that it was part of his job to review and respond to emBibyd also stated that he received a hundr
or more emails a day and could spgecificallyremember what emails he received the three dayg
which AT&T sent the Arbitration Agreement emails.

Finally, Irizarry also testified on behalf of Boyd. K&tedthat he worked for AT&T from
2016 to 2018, including for a period of timae a sales representativis a sales rapsentativehe
reported to Boyd for a period of three to four month&arry testified there were typically two to
three desktop computeirs AT&T stores that everybody had access to, although only one com
was on the sagefloor. Consistent with Boyd's testimony, he also stated that managers had diff
privileges when logged on to computers. For example, only managers werecanigtee certain
types of overridesr returns He stated that when manage&ere not physicallyin the storethey
would typically share their password with someahéhe storeso that transactions only a manags
had the authority to completeould be performed by those at store. Accordingyiarry, this
happenedjuite often. Irizarry also corroborated Boyd’s testimony that employees often logged
to a computer and walked away without logging ofAs a result Irizarry statedemployees
occasionallyrung customers out on other people’s accounts. However, he did not recall

accidentally reading another employee’s email.
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During closing arguments at the conclusion of the hearing on September 23, 2020, E
counsel stated for the firsime that whether Boyd entered into the Arbitration Agreemeiat i
guestion for the jury. During #thearing, Boyd’s counsel also raisied the first timethe issue of
the Court’s jurisdiction oveheinstant matternoting that the FAAtself does not providéor federal
jurisdiction and that there would @ diversity jurisdictionover the underlying state court actior
filed by Boyd against AT&T and Mannoas loth Boyd and Mannot are citizens of OhiBecause
the issue had not been raised before, the Court set a briefing schedule on thegunasdietistion.

The parties complied with that scheduled, ,aod September 30, 2020, Boyd filed a brig
addressing whether the Court has jurisdiction over this action, which the Courbmstrue as a
Motion to Dismiss for lack of jurisdiction. (Doc. No. 43.) In Boyd’s Motion to Dismiss, he &
requests that the Court assess sanctions on Adi&for itscounsel for filing this action without
adequate support for jurisdiction and reiterates his redqhastthe Court submit the question g
whether Boyd agreed to arbitrate his claims to a july. af PagelD#s 53@33.) AT&T responded
to Boyd’s Motion to Dismiss on October 7, 2020. (Doc. No. 44.)

As such, both AT&T’s Motion to Compel Arbitration and Boyd’s Motion to Dismiss are r
for consideration. Because jurisdiction is a threshold issue, thefCstudll address Boyd’s Motion
to Dismiss.

[I.  Boyd’s Motion to Dismiss
a. Standard of Review

When subject matter jurisdiction is challenged in a motion to dismiss pursuant ta Béd. R

P.12(b)(1), “the plaintiff has the burden of proving jurisdiction in order to survive the motidoil’

v. Greater Cleveland Reg’l Transit Autl®95 F.2d 266269 (6th Cir. 1990).Motions under Rule
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12(b)(1) “fall into two general categories: facial attacks and factual attadkéted States v. Ritchie
15 F.3d 592, 598 (6th Cir. 1994)A facial attack is a challenge to the sufficiency of the pleadi
itsdf.” 1d. Thus, the complaint’s material allegations must be taken as true and construemjfri th
most favorable to the nonmoving partg. On the other hand, factual attacks challenge “the fact
existence of subject matter jurisdictionldl. In that case, the court is free to weigh the evider
before it without a presumption of truthfulnesd. Boyd asserts that he has set forth a factual attz
on jurisdiction(Doc. No. 43 at PagelD#s 52%), although it is does not appear that any featssant
to jurisdiction are in disputeRegardless of whether Boyd has set forth a facial or factual challg
to jurisdiction, however, the Court finds that jurisdiction is present.
b. Analysis

In support of his Motion to DismisBoyd contendshatthe FAAdoes not provide a basis fo
federaljurisdiction, but instead permits jurisdiction only wheffederal districtcourt would have
jurisdiction over the underlying dispute between the parties.atPagelD#826-29) Boyd argues
that there is o federal jurisdiction over the underlying dispute in this case because the patties
underlying state court action are not completely diverse, as both Boyd and Mannot ane oitiz
Ohio. (d.) Thus, Boyd asserts this Court has no jurisdictiorr tivis actionas well (1d.) In

response, AT&T asserts that this Court shouldoak through the present actionttee underlying

state court actioto determine whether it has diversity jurisdiction. (Doc. No. 44 at Pagel#s %

54.) Rather AT&T arguesthatbecause Mannot is not a party to the instant matter and is ng
indispensable party under Fed. R. Civ. P. 19, her citizenship is irrelevant to this Goisdisgion.

(Id.) According to AT&T, it is sufficient that the Court has diversityigdiction over thenstant

13

e |

ual

ce

ack

nge

1®i
a1

t an




action between AT&T and Boydld.) The Court agrees with AT&T and finds that it has diversity

jurisdiction over this matter.

The FAA provides, in relevant pathat“[a] party aggrieved by the alleged failure, negled
or refusal of another to arbitrate under a written agreement for arbitration rti@ynpany United
States district court which, save for such agreement, would have jurisdiction ued&,tih a civil
action or in admiralty of the subject matter of a atiging out of the controversy between the partig
for an order directing that such arbitration proceed in the manner provided for in such agfe@md
U.S.C. 8 4. According to the Supreme Court, “[t]he Arbitration Act is something of an gnioms
the field of federakourt jurisdiction” because “[i]t creates a body of federal substantive
establishing and regulating the duty to honor an agreement to arbitrate, yet it does aednye
independent federauestion jurisdiction under 28 U.S.C1831. . . or otherwis€. Moses H. Cone
Mem’l Hosp. v. Mercury Constr. Corpl60 U.S. 1, 25 n.3@983) Instead, “Section 4 provides fol
an order compelling arbitration only when the federal district court would have juosdmter a
suit on the underlying dispute; hence, there must be diversity of citizenship or some otfexrdedé
basis for federal jurisdiction before the order can issik.”

As AT&T points out, there is no dispute that diversity jurisdiction exists when g@
considering theitizenship of the parties to the present actighl&T and Boyd. Federal courts
have jurisdiction over all civil actions (1) “where the matter in controvexsgeds the sum or value
of $75,000, exclusive of interest and costs;” and (2) the case is béwitzans of different State's

28 U.S.C.§ 1332(a) Here, AT&T is a citizen of Delaware and Georgjend Boyd is a citizen of

3 Because AT&T is a limited liability company, it has the citizenship of eacls sh@mbers.SeeDelay v. Rosenthal
Collins Grp., LLG 585 F.3d 1003, 1005 (6th Cir. 2009AT&T 's sole membeis Cricket Holdco Inc, which is a
Delaware corporation with its principal place of business in Atlanta, GeofBioc. No. 45 #§15-6.)
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Ohio. (Doc. No. 43 at 1; Doc. No. 1982; Doc. No. 12 af 2.) In addition, the amount in controvers
between AT&T and Bypd exceeds $75,000S€eDoc. No. 1 aff4; Doc. No. 12 aff 4) Accordingly,
as between AT&T and Boyd, tmequirements for diversity jurisdiction are satisfied.

Thus, the only question is whether Mannot’'s presence as a defendant in the underlyin
court actionaffects this Court'sssessment of diversijiyrisdiction given that Mannot and Boyd arg

citizens of the same stat&éhe Court finds that it does not. Numerous courts in this circuit have |

that in assessing whether diversity jurisdictexists over an action to compel arbitration, it is not

appropriate to look through to the citizenship of the partiesn underlying state court actiok.g,
BLC LexingtonSNF, LLC v. PeterserNo. 5:19ev-00465GFVT, 2020 WL 3130292at *4 (E.D.
Ky. June 12, 2020) (rejectiripefendant’s argument that the Court must ‘look through’ and consi
the residence of thedministrators” named in an action filed in state co@GNSC Stanford, LLC
v. Gilliam, 205 F. Supp. 3d 884, 888 (E.D. K¥016) (“Despite [aJprima facieshowing of complete
diversity, the defendant] insists that the Cowhould ‘look through’ to the complaint in thq
underlying state court action to determine whetlmenplete diversity actually exist§.his Court, as
well as others, have considered and rejettiedargument.”)Brookdale Sr. Living Inc. v. Stac®7
F. Supp.3d 776 782 E.D. Ky. 2014) (“[T]he Court will not look through the present action fo
arbitration to determine whether it would have diversity overstatelaw suit”’). In so holding,
courtshavespecifically distinguished the Supreme Court’s holdingaden v. Discover Bank56
U.S. 49 (2009), finding that its direction to look througlananderlying state court action is limiteg
to cases involving federal question jurisdictienot diversity jurisdiction. E.g, Brookdale 27 F.
Supp. 3dat 782 (“[T]he Supreme Court limited its approval of the ‘look through’ doctrinedescy

involving federal question jurisdiction.”).
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Moreover, while the Sixth Circuit has not addressed the question directly, other cigrags
that the citizenship of the parties to an underlying state court astigelevant to the question of
diversity jurisdiction in a separate actifiled in federal court to compel arbitratiolsee Hermeés of
Paris, Inc. v.Swain 867 F.3d 321, 325 (2d Cir. 2017A{l of our sister Circuits to have addresse
the issue have likewise rejected a ldbkough approach to assessing complete diversity for
purposes of evaluating whether a district court has diversity jurisdiction over an Fféngg; Del
Webb Cmtys., Inc. v. CarlsoB817 F.3d 867, 871 (4th Cir. 2016) (holditige citizenship of “a
defendant named in the original state court complaint” was irrelevant to lpf@dedral proceeding

to compel arbitration)Northport Health Servs. of Ark., LLC v. RutherfoB@5 F.3d 483, 491 (8th

the

Cir. 2010)(concluding “diversi of citizenship is determined in these cases” compelling arbitration

“by the citizenship of the parties named in the proceedings before the district court,nglug
indispensable parties who must be joined pursuant to Rule 19,” rather than the parigsnihm
parallel statecourt action);Circuit City StoresJnc. v. Najd 294 F.3d 1104, 1106 (9th Cir. 2002
(refusing to “consider the citizenship of . . defendant in the state court action,” even though
presence would destroy diversity in fiegleral action to compel arbitration, because “the citizens
of someone not before the courtriglevant to the jurisdictional inquiry”)Ve Care Hair Dev., Inc.
v. Engen 180 F.3d 838, 84%7th Cir. 1999) (rejecting the argument that a federal coukieth
jurisdiction to “compelarbitration when the damage claims for which arbitration is sought
pending in a non-removabdtate action”).

Given the weight of this authority, the Court will not look through the present actbampel
arbitration to determine whether it would have diversity jurisdiction over the ctaid suit.

Although Mannot and Boyd are both citizens of Ohio, Mannot is not a party to the instant actig
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her citizenship is therefore irrelevehBecause AT&T and Boyd are citizens of different states g
the amount in controversy requirement is satisfied, the Court concludes thatuiti$distjon over
the present action. Accordingly, the Court will deny Boyd’s Motion to Dismiss and procaad
assessment of AT&T'Motion to Compel Arbitratior?.
[l AT&T’s Motion to Compel Arbitration
a. Standard of Review

The FAA provides that an arbitration clause in “a contract evidencing a tramsiastlving
commerce . . . shall be valid, irrevocable, and enforceable, save upon such grounds aswxast 4
in equity for the revocation of any contract9’ U.S.C. § 2.“This provision establishes ‘a liberal

federal policy favoring arbitration agreements™ and “requires courts to eném@ements to
arbitrate according to theirrmas.” CompuCredit Corp. v. Greenwoo865 U.S. 95, 98 (2012)
(quotingMoses H. Cone Mem’l Hospl60 U.Sat 24). The FAA also “establishes that, as a matt
of federal law, any doubts concerning the scope of arbitrable issues should bedrestdver of
arbitration, whether the problem at hand is the construction of the contract lange#gar its

allegation of waiver, delay, or a like defense to arbitrabiliiMdses H. Cone Mem’l Hospl60 U.S.

at 2425.

4The Court also notes that the parties both atjraeMannot is not an indispensable party under Rule 19. (Doc. No
at PagelD#529 Doc. No. 44 aPagelD# 55) The Court agreess well See PaineWebber, Inc. v. Coh@ii6 F.3d
197, 199, 206(6th Cir.2001) (holding the plaintiff's employee, who was named as a defendamntunderlying state
court action, was not andispensable party to the plaintiff's petition to compel arbitration filed ierBdccourt). As
such, Rule 19 also does not precluds thatterfrom proceeding in this CourtSee Northport605 F.3d at 4991 (“A
traditional principle ofdiversity jurisdiction is that it cannot be defeated by a-diorrse joint tortfeasor who is not a|
party to the federal action, unless that party is indispensable under Rule 19.”).
5 The Court also denies Boyd'’s request for sanctions, which is bases aliegations that AT&T acted in bad faith by
filing this suit without including Mannot and attempting to compel arbitration in & toafrdoes not have jurisdiction.
(Doc. No. 43 at PagelD#s 532.) Because AT&T's actions weeppropriate in light othe authority discussed abgve
and this Court does, in fact, have jurisdiction over the instant matter, Boyd'strégusanctions clearly lacks merit.
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The FAA further provides that “[a] pargggrieved by the alleged failure, neglect, or refug
of another to arbitrate under a written agreement for arbitration may patityddnited States district
court which, save for such agreement, would have jurisdiction under title 28, in a cosil @&cimn
admiralty of the subject matter of a suit arising out of the controversy betweearttes, for an
order directing that such arbitration proceed in the manner provided for in suemagté 9 U.S.C.
8§ 4. If the court finds that a party’s clasrare referable to arbitration, the court shall “stay the tr
of the action until such arbitration has been had in accordance with the terms of émeeagre9
U.S.C. 83.

“In determining whether to grant motions to dismiss or stay proceedings anaklco
arbitration, courts must apply a fepronged test: (1) whether the parties agreed to arbitrate; (2
scope of that agreement; (3) if federal statutory claims are assertédem@engress intended thos
claims to be arbitrated; and (4) whether to stay the remainder of the proceesidgsy arbitration.”
Uszak v. AT & T, In¢No. 1:14CV2800, 2015 WL 13037500, at *3 (N.D. Ohio Oct. 6, 2015).

b. Analysis

With respect to AT&T’s Motion to Compel Arbitratiorhegonly issuesin disputearewhether
the parties agreed to arbitratend, if so, whether the agreement is nonetheless unenforce
Specifically,Boyd asserts he and AT&T never forma agreement to arbitrate because he ne
received an offer to enter into the Arbitration Agreernor, alternativelynever accepted that offer.
(Doc. No. 10 at PagelD#s 16®.) Boyd also contends that evidran agreement was formed, th
Arbitration Agreement is unenforceable because it is unconscionable and becausk no¢ (
knowingly and voluntarily waive his right to a juryld(at PagelD#s 17Z7.) The Court addresses

each issue below.
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i. Whether the Parties Agreed to Arbitrate

Boyd contends that he never received any emails containing the link to the Arbitr
Agreement and therefore never received a valid offer from AT&d. af PagelD# 168 He also
asserts that the evidence showing that someone accessed the Arbitratemekxgresing his UID
and password for only six seconds demonstrates that whoever accessed the agreement did |
long enough to read, comprehend, or agree to its terms, further supporting his contention that h
received a valid offer or assented to the terms of the Arbitration Agreenténat FagelD#s 168
69.) In contrast, AT&T asserts thBoyd recéved three emails containing AT&T’s offer to ente
into the Arbitration Agreement, that Boyd accessed and acknowledged his reviewAdbithagion
Agreement, and that he thaocepted the offer byontinuing his employment with AT&T arfdiling
to optout by the deadline. (Doc. No-BatPagelD#s 1225.) Having considered the testimony
and evidencerovidedat the evidentiary hearing, as well as the parties’ earlier briefing, the C
finds thatAT&T has met its burden to show that it entered intagteement to arbitrate wiBoyd.

Before reaching its assessment of the evidence, however, the Court will firssaBdyel’s
contentiorthat if there are questions of fact regarding the formation of an agreement t&ierthgn
the matter should be decided by a jury. (Doc. No. 43 at PagelD#3353Zhe FAA provides, in
relevant part:

If the making of the arbitration agreement or the failure, neglect, or refugaiform

the same be in issue, the court shall proceed summarily to the trial thereofurly n

trial be demanded by the party alleged to be in default, or if the matter in dispute is

within admiralty jurisdiction, theaurt shall hear and determine such issWhere

such an issue is raised, the party alleged to be in default may, except in cases of

admiralty, on or before the return day of the notice of application, demand a jury

trial of such issue, and upon such demand the court shall make an order referring

the issue or issuesto a jury in the manner provided by the Federal Rules of Civil
Procedure, or may specially call ajury for that purpose.
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9 U.S.C. 8§ 4emphasis added). Thus, according to the plain langua8eation 4quoted above,
Boyd was required to make his jury demand “on or before the return day of the notice ofiapglica
Id. “Failure to do so results in a waivelUszak v. AT & T, IngNo.1:14CV28002015 U.S. Dist.
LEXIS 187992, at *3 (N.D. Ohio July 15, 2015). The FAA does not define the “return day o
notice of application.” “However, Courts that have considered this issue havaidetethis to be
the return day.e. due date for an opposition to a motion for an order to compel arbitratechrat

*4 (holding the plaintiff waived his right to a jury trial by failing to request a juif tintil after

briefing was completedn the defendants’ motion to compel arbitratéod three weeks before the

scheduled hearing date)ownsend v. Stand Up Management,,ImM0.1:18CVv2884,2019 WL
3729266 at *6 (N.D. Ohio Aug. 8, 2019) (holding the plainsfivaivedtheirright to a jury trial by
failing to request a jury trial until nearly a month after filing their oppositiohdaefendantshotion
to compel arbitration). In this case, Boyd did not request a jury trial on the issuetioémieeagreed
to the Arbitration Agreement untilosing arguments followinghe completion of the evidentiary
hearing on the issua@pproximatelyten montts after he filed his brief in opposition to AT&T's
Motion to Compel Arbitration. Boyd’s request is far too late, and the Court finds he vasl \nes
right to a jury trial on this issue. His request is therefore denied, and thiev@lb determine the
merits of AT&T’s Motion.

“Before compelling an unwilling party to arbitrate, the court must engage in adineNew
to determine whether the dispute is arbitrable; meaning that a valid agreement &beaelists
between the parties and that the sjpedispute falls within the substantive scope of that agreeme
Hergenreder v. Bickford Senior Living Grp., L1656 F.3d 411, 416 (6th Cir. 2011) (quotiayitch

v. First Union Sec., Inc315 F.3d 619, 624 (6th Cir. 2003))Because arbitration agreements af
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fundamentally contracts, we review the enforceability of an arbitration agne@cerding to the
applicable state law of contract formationd. (quotingSeawright v. Am. Gen. Fin. Servs., |i7
F.3d 967, 972 (6th Cir. 2007))Under Ohio law, “[flor a valid contract to exist, there must be
offer on one side, an acceptance on the other side, and mutual assent between the paegsdvi
to the consideration for the bargainJszak 2015 WL 13037500, at *3 (quotinigdewater Fin. Co.
v. Cowns 968 N.E.2d 59, 63 (Ohio Ct. App. 1st Dist. 2011)Mutual assent ‘ordinarily takes the
form of anoffer or proposal by one party followed by aoceptancéy the other party or parties.”
Dantz v. Am. Apple (., LLC, 123 F. App’x 702, 707 (6th Cir. 2005) (citation omittetl) he party
asserting the existence of a contract bears the burden of demonstrating its existeacd
preponderance of the evidencéJszak 2015 WL 13037500, at *3.
In Uszak another court from this district addressed whe#i&& T had formed an agreement
to arbitrate with anotheone of its employees, Brian UszakUszak”), under very similar
circumstancesin that case, the evidence showed that AT&T sent an email llessvieo subsequent
reminder emails, to Uszak informing him that AT&T had created an arbitration prégragsolving
disputes and that he could opt out of the program, but needed to do so by February I8l 2012.
The evidence also demonstratedt severaldays after the last reminder emais sentsomeone
logged in under Uszak’s unique AT&T email and password, accessed the arbitrationeagread
clicked the review completed button a minute latiet. Uszak asserted that he didt nemember
receiving the arbitration emajlthat other employees knew his password, rietagersharedheir
passwordso that other employees could provide customer service in the absence of a manag

that employeesometimes completed other emplayeeaining online.ld. at *5-6. Upon review of
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this evidence, the court found that AT&T had met its burden to establish thattiee pad entered
into a binding agreement to arbitrate, reasoning:

There is no evidenanother employee reviewed the arbitration agreement and clicked
“Review Completed” on behalf of Uszak. No employee testified they logged in under
Uszak’s password and acknowledged having read the arbitration agreement for Uszak,
nor did Uszak testify that someone else did it. There was no benefit to any employee
to do so. Instead, the evidence demonstrates AT & T communicated with its
employees through email and employees were instructed not to share passwords.
Passwords may have been shared but only for the limited purpose of customer service
in the absence of managers and possibly to complete employee online trAihi&g.

T demonstrated it sent the emails to Uszak on multiple occasions and someone using
Uszak’s unique ID and password logged in to the intranet site on January 21, 2012 and
clicked “Review Completed.” No opt out of the arbitration agreement was sent to AT
& T by February 6, 2012.

Id. at *6.
The Sixth Circuit affirmed the district court’s decision on appéeghecifically, he Sixth
Circuit found that “[t]he district court’'s determination that Uszak was pieeson who opened the

MAA e-mail and confirmed review dhe email was not clearly erronegtisioting that “Uzsak’s

‘evidence’ that someone else clicked the ‘Review Complete’ bettosists of pure conjecture: he

may have left his-enail account open, and an unidentified other employee may have openg
MAA e-mail and clicked the ‘Review Complete’ buttonUszak v. AT & T Mobility Services LL.C
658 F.App’'x 758, 762(6th Cir.2016) The Sixth Circuit also rejected Uszak’s argument that
actions did not constitute acceptance under Ohio law, holdingUbzdk “demonstrated his
agreement to be bound by the MAA through his failure to take any of the availableosbt@p®tit
of the agreement.’ld. at 763.

The Court agrees with the reasoning of the district court and the Sixth Cirtiszakand
likewise finds that AT&T has met its burden to establish that Boyd entered mtArbitration

Agreement in this caserirst, AT&T has established that Boyd received a valid offer to enter i
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the Arbitration Agreement.The evidence demonstratdsat AT&T sent three emails t®oyd’'s

AT&T email address informing hiraf the material terms of the Arbitration Agreement, providing a

link to the actual agreement, and specifying that he would be agreeing to the angitratiess if he
did not opt out bythe deadline These emails were sent from an email address that was excl
from antispam processing, and none of them were returned as undelivezsiltted in an oubf-

office responseor resulted in a message that Boyd’s mailbox was AIl&T often communicated

information to Boyd via email, and he was responsible for monitoring and responding tosemiail

to hisAT&T email address This appears to be exactly what he did in this,csieis undisputed

uded

7]

that someone accessed the Arbitratigreé®ement using Boyd's UID and password and clicked the

“ReviewCompleted button on August 14, 2017.
As inUszak Boyd’s evidence that he was not the person that accessed and confirmed r

of the Arbitration Agreement consists only of conjecture. Boyd speculates that agoibleyee

may have done so because he sometimes walked away from store computers that o#liteestgd

to without logging off and because he shared his UID and password with other emptbyeeser,
he only shared his passwordteat other employees could complete certain customer service t
when necessary, and there was no reason that another employee would h&oydisquhssword
to access his email and complete the Arbitration Agreement review. Morebgeevidence
indicated that AT&T employees typically had their own iPads so that they did not need to
devices and would be incentivized to ensure they were logged in under their own ciettegéaal
credit for the commission on their sales. Ardreif another empyeedid accidentally start using

computerthat was logged in under Boyd’s credentials, access Boyd’s email withoutngdhz

mistake, and click on the link within the Arbitration Agreement email, the employeale wiill have
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had to enter Boyd’s UID and password at that point bedooesig the Arbitration Agreement
unlessBoyd had alreadnuthenticated himseifsing hisGlobal LogIn information for some other
reasorbefore walkingaway from the computer. This concurrence of everdsngply too speculative
While Boyd testified that he did not remember ever receiving the Arbitration Agréeamails, he
also stated that he received a hundred or more emails a day and capleaifatally remember what
emails he received the three dayn which AT&T sent the Arbitration Agreement emaiss such,
the Court finds it much more likely that Boyd himself, rather than some other unknown empilq
accessed the Arbitration Agreement and acknowledged his reviewAs #.result, the Courtrfds
that Boyd received AT&T's offer to enter into the Arbitration Agreement.

Second,AT&T demonstrated that Boyd accepted the Arbitration Agreement. Both
Arbitration Agreement emails and the Arbitration Agreement iteédfmed Boyd that he would be
bound by the Arbitration Agreement if he did not opt out by September 11, 2Dd¢. No. 13 at

PagelD#s 38, 40.)After receiving these noticeend acknowledging his review of the Arbitratiol

yee,

the

n

AgreementBoyd continued his employment with AT&T past September 11, 2017 without opting

out. The fact that the evidence shows that Boyd reviewed the Arbitration Agreement forxon
seconddefore clicking the Review Completed button is not relevans adtions are sufficient to
constitute acceptanc&ee ¥zak 658 FApp'x at763 (“An employee who signs a form (in this cas
electronically) indicating that he understands his obligations if he chooses notidpat@tin an

arbitration program, fails to take the required action to opt out, and never provides ampotteer
to management that he intends to opt out, has ‘demonstrated his agreement to be bound

arbitration agreemeri}. (citation omitted) Legair, 213 F. App’xat 439 (finding “plaintiff by his

conduct demonstrated his agreement to be bound” because he “failed to take the reiiiréa gc
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opt out”), Dantz 123 F.App’x at 708 (‘{P]laintiff, an atwill employee, manifested her assent in th

very way that the Company requested, that is, by continuing her employment after October 1, 2
Havingdeterminedhat AT&T offered the Arbitration Agreement and Boyd accepted it, t

Court concludes there wascessarilya sufficientmanifestation of mutual assdntforma contract

See Uszgk658 F. App’x at 764 (“In Ohio, mutual assent is manifested ‘generally [by] offer

acceptance.”™) (quotingchlaegel v. Howel2 N.E.3d 771, 778 (Ohio Ct. App. 2d Dist. 2015)).

Finally, because the promise to arbitrate claines wnutual, the Court also finds that adequa
consideration existedSee Dantz123 F. App’x at 7089 (holding consideration was present whq
“[b]oth the employee and the employer are required to take certain defined dispubésaiicem and
be bound by the outcome”).

Accordingly,the Court concludes that AT&T and Bogdtered int@n agreement to arbitrate
In addition, there is no dispute that all Bdéyds claims are within the scope of the Arbitratio
Agreement As a result, the parties must be compelled to arbitration unless the Ashikgteement
is otherwise invalidwhich the Court addresses next.

ii. Whether the Arbitration Agreement is Unconscionable

Boyd asserts that the Arbitration Agreement should not be enforced becaise
unconscionable under Ohio lawhile AT&T disputes this and asserts the Arbitration Agreemen
neither procedurally nor substantively unconscionable. (Doc. No. 10 at PagelB#g Dg. No.
13 at PagelD#s 208-)1Upon review of the parties’ arguntenthe Court finds that the Arbitration
Agreement is nbunconscionable.

The FAA provides thaarbitration agreements atealid, irrevocable, and enforceable, sa\

upon such grounds as exist at law or in equity for revocation of any cant@ack.S.C.8 2. “One
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such ground is unconscionabilityf a party shows that an agreement to arbitrate is unconsciong
the agreement will not be enforced and, consequently, the parties will not be contpaHeitrate
their disputes.”Dreher v. Eskco, IncNo. 3:08€V-325, 2009 WL 2176060, at *14 (S.D. Ohio Jul
21, 2009).

In Ohio, “[u]lnconscionability includes both ‘an absence of meaningful choice on thef pa
one of the parties together with contract terms which are unreasonably favorablettethmty."”
Taylor Bldg. Corp. of Am. v. Benfiel@il7 Ohio St.3d 352, 358 (2008) (quotireke Ridge Acad. v.
Carney 66 Ohio St.3d 376, 383 (1993)). As such, the doctrine of unconscionability consists @
separate concepts:

(1) substantive unconscionabylii.e.,unfair and unreasonable contract terms, and (2)

procedural unconscionability.e., individualized circumstances surrounding each of

the parties to a contract such that no voluntary meeting of the minds was possible.

Both elements must be present to find a contract unconscionable.

Morrison v. Circuit City Stores, Inc317 F.3d 646, 666 (6th Cir. 2003) (quotidgffrey Mining
Prods., L.P. v. Left Fork Mining Co758 N.E.2d 1173, 1181 (Ohio Ct. App. 8th D101). “The
party asserting unconscionability of a contract bears the burden of proving that the agiebotant
procedurally and substantively unconscionablBaylor, 117 Ohio St.3d at 358-59.

The Court finds that Boyd cannot establish that the Arbitration Agreeimgmocedurally
unoonscionable. “In determining whether an arbitration agreement is procedurally unconsgio
courts consider the circumstances surrounding the contracting parties’ baygsuich as the parties
age, education, intelligence, business acumen and experience, * * * who drafted thet,comt*
whether alterations in the printed terms were possible, [and] whether theralteenative sources

of supply for the goods in question.Hayes v. Oakridge Homd 22 Ohio St.3d 63, 6{2009)

(citations and internal quotations omitted). Other relevansiderationsiclude “whether the parties
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had alternatives to entering into the contract” and “whether ‘each pahg thtract, considering
his obvious education or lack of it, [had] a reasonable opportunity to understand the terms
contract, or were the important terms hidden in a maze of fine pridtfidld v. Burger King48
N.E.3d 69, 886 (Ohio Ct. App. 8th Dist2015) (quotingBlackburn v. Ronald Kluchin Architects
Inc., No. 89203,2007 WL 4340861, at *4 (Ohio Ct. App. 8th Dist. Dec. 13, 2D0BGenerally, the
presence oabsence of a single factor is insufficient to find that an agreement is procgdu
unconscionableHayes 122 Ohio St.3ct 6869.

In this case, thesadtors weighagainst a finding of unconscionabilityThe Arbitration
Agreement was completely voluntary, and AT&$ured Boyd that he would face no negatiy

consequences if he chose to opt out. (Doc. NeatlPagelD#s 38, 40Boydwasalsoa management

level employee with yearxs business experience working at AT&T, and AT&T provided him amp

time to review and choose whether to accept the agreement. AT&T sent the firstoeBayid

of th

rall

e

e

regarding the Arbitration Agreement on July 12, 2017 and provided him a full sixty days to decide

whether to opt out by the September 11, 2017 dead{ldeat PagelD# 38.)Nor were the terms of
the contract hidden in fine print, #se Arbitration Agreement was feee-standingdocument not

obscured by a longer contract and indicated on its very first page that “[u]nder thisnAgtegou

and the AT&T company that employs you (‘the Company’) agree that any dispute to which this

Agreement applies will be decided by final and binding arbitration instead of ¢@atidin.” (Id.

at Pagéb# 40.)

Boyd makes several arguments in supporhi claim that the Arbitration Agreement is

procedurally unconscionable, but the Court fitttsmunpersuasive. For instance, Boyd argues tf

AT&T was in a much stronger bargaining position than Boyd. (Doc. No. 10 at PagelD#$6.171
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TheCourt findsthis largely irrelevanthowevergiven that Boyd was under no pressure to accept
agreement and could have opted out at any time with no negative consequences. Basstdts(
that he did not have a reasonable opportunity to understand the teimesAobitration Agreement

becauset consisted of four singlspaced pages containing legal terminology and, at most,

accessed it for only six seconddd.) But Boyd was not limited to tise six seconds to review the

agreement. To the contrary, agted above, AT&T provided Boyd two months to review th
Arbitration Agreement before the eptit deadline. This was more than sufficient to provide Boy
reasonable opportunity to understand its ter@®se Smith v. Nationwide Mins. Co., 120 N.E.3d
72, 80-81 QOhio Ct. App. 10th Dist2018) (finding the plaintiff ‘had the opportunity to read ang
understand” a sevenfyage contract when he was given five days to review its terms). Finally, B
notes that AT&T drafted the Arbitration Agreement and thatrules governing the arbitration wer
contained outside of the Arbitration Agreement, as the agreement incorporatesEidditsyment
Arbitration Rules & Procedure®oc. No. 10 at PagelD#s 1-7), but neither of thes@actsis
sufficient to establish unconscionabilitgeelove v. Crestmont Cadilla®0 N.E.3d 123, 12@hio
Ct. App. 8th Dist. 2017).

Accordingly, the Arbitration Agreement is not procedurally unconscionable. This conclu
is enough to defeat Boyd'sowtertion that the Arbitration Agreement is unenforceable due
unconscionability. See Taylar117 Ohio St.3cht 364 (“As noted above, the party challenging
contract as unconscionable must prove ‘a quantum’ of both procedural and subst

unconscionability.”).
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However, the Court concludes that Boyd's unconscionabdisgm also fails for the
independent reason that the Arbitration Agreement is not substantively unconsciofidige.
Supreme Court of Ohio has described the substantive unconscioraidytsis as follows:

An assessment of whether a contract is substantively unconscionable involves

consideration of the terms of the agreement and whether they are commercially

reasonable.John R. Davis Trust 8/12/05 v. Beg@®8th Dist. No. 08AP432, 2008

Ohio-6311, 2008 WL 5104808, { 13orsey v. Contemporary Obstetrics &

Gynecology, Inc(1996), 113 Ohio App.3d 75, 80, 680 N.E.2d 240. Factors courts

have considered in evaluating whether a contract is substantively unconscionable

include the fairness of ¢hterms, the charge for the service rendered, the standard in

the industry, and the ability to accurately predict the extent of future liahilayn R.

Davis Trustat { 13;Collins v. Click Camera86 Ohio App.3d at 834, 621 N.E.2d

1294. No brighine set of factors for determining substantive unconscionability has

been adopted by this court. The factors to be considered vary with the content of the

agreement at issue.
Hayes 122 Ohio St.3d at 69.

In support of a finding of substantive unconscionghiBoyd points outhat the Arbitration
Agreement incorporates JAMS rules for arbitration, which Boyd contends could be revased :
time. (Doc. No. 10 aPagelD# 176-77) However, courts have upheld arbitration agreements f{
incorporate specific rules by reference, as was done Begee.g, Love 90 N.E.3cat 129-130 (' The
agreement contained clear language that specifically informed the partidsethgbitration would
be conducted by the AAA in accordance with the AAA rules and procedures, and includeda w
and phone number for obtaining additional informatiBecause the arbitration agreement providg
detailed information about how disputes would be resolved, it was not substant
unconscionable.”).Boyd also argues that the Arbitration Agreement does not adequately des
the costs associated with arbitration, such as case management andteatimenfees. (Doc. No. 10

at PagelD# 162.) But the Arbitration Agreement explicitly addresses this issygcaies that

AT&T “will be responsible for paying any filing fee and the fees and costs of theatabitwith
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the limited exception for “an amount equal to the filing fee to initiate a claim in tive afogeneral
jurisdiction in the state in whi¢ithe employee is or wdast employed bAT&T if the employeés
the party initiating the claim.(Doc. No. 1-3 at PagelD# 42.) Therefore, the Court finds that t
Arbitration Agreement is not substantively unconscionable.
iii. Whether Boyd Knowingly and Voluntarily Waived His Right to a Jury

Finally, Boyd asserts the Arbitration Agreement should not be enftwealisehe waiver
of his right to a jury trial was not knowing and voluntary. (Doc. No. 10 at PagelD#830)72n
response, AT&T contends thétis heightened knowing and voluntary standard is inapplica
because Boyd has no Seventh Amendment raghtjury trial on his state law clainamdthe FAA
precludes the application of a special rule for proof of contracts for arbitratiooc. . 13 at
PagelD#s 2144.) In addition, even if a heightened standard did agph& T asserts thaBoyd’s
accepance of the Arbitration Agreement was knowing and voluntatg. af PagelD#s 2145.)
Even assumingarguendo that a heightened knowing and voluntary standard applies in tk
circumstances, the Court finds Boyd has not shown that his acceptance was not knowit
voluntary.

Courts considethe following factors to determine whether a waiver of the right to a jury t
was knowing and voluntary:

(1) plaintiff's experience, background, and education; (2) the amount of time the

plaintiff had to consider whether to sign the waiver, including whether the employee

had an opportunity to consult with a lawyer; (3) the clarity of the waiver; (4)

consideration for the waiver; as well as (5) the totality of the circumstances
Hergenreder 656 F.3dat 420-21 (quotindgviorrison, 317 F.3cat 668). The objecting partyas “the

burden of demonstrating that its consent to the provisions was not knowing and voluktdyC.

Co., Inc. v. Irving Trust Co757 F.2d 752, 758 (6th Cir. 1985).
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In this case, the factors noted above clearly weigh against a finding that Boyd’s wasve
not knowing and voluntary. First, at the tilneaccepted the Arbitration Agreement, Boyd was
managemenrlievel employee with several years of experience working at AT&E€cond, he had
two months to consider whether to accept the Arbitration Agreement, which was pleintg o
consult an attorney had he chosen to do so. Boyd contends he only accessed therrh
Agreement for six seconds, which was not enoughtiinsederstand and decide to agree to its tern
(Doc. No. 10 at PagelD# 173.) However, the fact that he may have only reviewed the agreem
a short period of time before the apit deadline is immaterial, as it does not negate the amour
time AT&T provided him to consider it. Third, the Arbitration Agreement, as well ashiae of
AT&T’s emails to Boyd, made clear that both Boyd and AT&T were waiving theirgigha jury.
Finally, AT&T provided adequate consideration for the waiver by adgeeing to arbitrate clasit
may have against Boyd. Accordingly, the Court finds Boyd has failed to establish that his v
was not knowing and voluntary.

Because AT&T and Boyd entered irtee Arbitration Agreement, and Boyd has failed t
show thathe agreement is unenforceable, the Court concludes that it is apprapciatepel/Boyd
to submit his claims against AT&T to arbitration pursuant to the terms of the Arbitfadr@ement.

iv. Whether to Enjoin the State Court Action

AT&T also requests that the Court issue a preliminary injunction enjoining the under|
state court action pending the completion of arbitration. (Doc. Noat®agelD#s 127-3) Boyd
has not opposed or otherwise responded to this request. Thdiritiata preliminary injunction

is warranted.
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A district court’s authority teenjoin statecourt proceedings involving arbitrable issues
subject to the legal and equitable standards for injunctions generally, including tHejémttion

Act, 28 U.S.C. § 2283See Great Earth Cos., Inc. v. Simo288 F.3d 878, 894 (6th Cir. 2002)he

S

Anti-Injunction Actprovides that “[a] court of the United States may not grant an injunction to stay

proceedings in a State court except as expressly authorized by Act of Congress, or vessggynec

in aid of its jurisdiction, or to protect or effectuate its judgments.” 28 U.S.C. 8§ 228% Sixth

Circuit has found that enjoining state court proceedings is ‘necessary to protefeictragé [the

district court’s] judgmentswhen a district court finds that an arbitration agreement is valid and

enfaceable.” AT&T Mobility Services LLC v. PaynHo. 3:17ev-00649-CRS 2018 WL 93544 1at
*3 (W.D. Ky. Feb. 16, 2018) (quotinGreat Earth 288 F.3cat894). Thus, an injunction of Boyd’s
parallel statecourt proceedings does not run afoul of the Amjiinction Act.

A preliminaryinjunction is also appropriate in light of the factors that courts must cons
when issuing any preliminary injunction: “(1) whether the movant has demonstrated a fsalbs
likelihood of success on the merits, (2) whether ifwsant will suffer irreparable injury absen
injunction, (3) whether a preliminary injunction would cause substantial harm tcs,otmetr (4)
whether the public interest will be served by an injunctioRlight Options, LLC v. Int'l Bhd. of
Teamsters, Leal 1108 863 F.3d 529, 539-40 (6th Cir. 2017).

Here,AT&T has establishea likelihood of success on the merits, as discussed above
addition,allowing thestate court etion to proceed would irreparably ha&i&T, as litigating the
statecourt ation would be far more costly, protracted, and public than arbitrat@e Payne2018
WL 935441, at *3 ([E]njoining the state court proceedings, in light of the finding that the Arbitrat

Agreement is valid and enforceable, would prevent irreparable harm against the byoaraniting
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the expense and delay of trial. Conversely, an injunction would not haBoyd because his claimg

can be pursued in arbitration pursuant to the terms dirbigration Agreement.Finally, enjoining

the statecourt ation would serve the public interest by conserving judicial resources, expeditiqusly

resolving the parties’ dispute through arbitration, and providing fair and consistent iqplid¢ahe

strong federal policy favoring arbitration of dispute&3ee id.(enjoining state court proceedings in

light of a valid agreement to arbitraten par{ because thé&public interest would be served by
following the strong federal public policy of favoring enforcement of arbitration agrésipe
Therefore, the Court will issue a preliminary injunctemjoining the underlyingtate court action
from proceeding with respect tmfd’s claims against AT&T
IV.  Conclusion

For the reasons set forth aboBayd’s Motion to Dismiss (Doc. No. 43) is DENIED, ang
AT&T’s Motion to Compel Arbitration (Doc. No. 3) is GRANTED, as follows.

Boyd is compelled to subméll claimsassertecagainst ART in the case styleBoyd v.
AT&T Services, IngCuyahoga County Court of Common Pleas, Case Nel@©918231the “State
Court Action”) to arbitration pursuant to the terms of the Arbitration AgreemEme State Court
Action, insofar as it relates to Boyd'’s claims against AT&T, is enjoinedipg the completion of
the arbitration of Boyd’s claims against AT&Pursuant to 9 U.S.C. §f3yrther proceedings in this
matter are stayed pending the completiosuafharbitration. The parties shall promptly inform th
Court when arbitration is complete.

ITIS SO ORDERED.

s/Pamela A. Barker

PAMELA A. BARKER
Date: October 22, 2020 U. S. DISTRICT JUDGE
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