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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
Elegant Eglo, LLC, Case No. 1:19-cv-02671
Plaintiff,
VS JUDGE PAMELA A. BARKER

Onyx Insurance Company, Inc, et al.,
MEMORANDUM OPINION AND
Defendants ORDER

Currently pendings Plaintiff Elegant Eglo, LLC’s (“Elegant” or “Plaintiff”) Motion for
Leave to Voluntarily Dismiss Without Prejudice filed on September 25, 2020 (“Flairkirst
Motion”) (Doc. No. 34.) On October 8, 2020, Defendant Onyx Insurance Company, Inc. (“Onyx”)
filed a Brief in Opposition to Plaintiff's Motioif*Onyx’s Opposition”) (Doc. No. 37), and on
October 9, 2020, Defendant American Specialty Insurance Group, Inc. (“ASI@t) &h
Opposition to Plaintifs Motion and Motion for Dismissal With Prejudice and/or Fees (“ASIG’s
Opposition™) (Doc. No. 38).

Also pending is Plaintiffs Motion for Extension @&ll Deadlines to include the fact
discovery deadline, the exchange of expert reports and expert discovery deadlines, and the
dispositive motion deadlinéled on September 30, 202Z0Plaintiff's Second Motion”)Doc. No.

36). In Onyx’s Opposition, Onyx represethat it does not oppose Plaintiff’'s Second Motion,
andin ASIG’s Opposition, ASIG does not address Plaintiff’'s Second Motion.

On October 9, 2020, ASIG filed a Motion for Summary Judgment (Doc. Ng.o#0)
October 12, 2020, Onyx filed a Motion for Summary Judgment (Doc. No. 41), and on October 14,

Plaintiff filed a Motion to Defer Considerat of Defendants’ Motions for Summadydgment,
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Allow Time to Take Discovery, or To Deny ThenP(aintiff's Third Motion”) (Doc. No. 43).
Onyx hasnot opposed Plaintiff's Third Motion. However, ASIG filed its Brief in Opposition to
Plaintiff's Third Motion on October 27, 2020 (Doc. No. 45). Plaintiff did not file a reply in support
of its Third Motion.

Finally, on October 12, 2020, ASIG filed a Motion for Extension of Expert Report Deadline
(“ASIG’s Motion”) (Doc. No. 42). Plaintiff and Onyx have not opposed ASIG’s Motion. All of
the motions currently pending are now ripe for decisions.

For the following reasons, Plaintiff's First Motion (Doc No. 38)GRANTED, and
therefore, the remaining pending maoisoare DENIED AS MOOT

l. Background and Procedural History

The instant lawsuitvas originally filed by Plaintiff in the Cuyahoga County Court of
Common Pleas on August 20, 2019. While this matter was pending in state court, ASIG filed an
Answer and Onyx filed an Answer and Counterclaim for Declaratory Judgment. (Dot-3No.
This matter was thereafter removed to this CourtNonember 14, 2019. (Doc. No. 1®n
December 18, 2019, Onyx filed a Motion for Leave to File Dispositive Motion and ASIG filed a
Motion for Leave to File Summadudgment Motion. (Doc. Nos.&hd10.) On December 19,
2019, Plaintiff filed briefs in opposition to these motions. (Doc. Nos 11 and 12.) By-a non
document order entered @ecember 20, 2020, the Court denied both motions.

On January 9, 2020, ASIG filed a Motifor Judgment on the Pleadingad Motion for
attorney fees and Motion for sanctions. (Doc. No. 18fjer Plaintiff opposedhe motion, and
ASIG fileda reply in support of ithe Court conducted a conference with the parties on February
6, 2020. (Doc. Nos. 14, 15 and 17.Jhe Court directed the parties to notify teurt by March

2, 2020 as to whethan agreement by all parties to dismiss their respective claims without
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prejudicecould be reached(Document No. 17.) On February 19, 2020, ASIG filedtice of
service ofwritten discovery upon Plaintiff. (Doc. No. 19). On February 25, 2020, Plaintiff filed
a Notice of Service of Plaintiffs Responses to First Request for Aamss$o Plainfif, and on
February 28, 2020, Plaintiff filed a Notice to take Deposition dfGASEmployee Patrick Grubb
on March 30, 2020 at 1:00 p.m. (Doc. Nos. 21 and 22.) On February 28, 2020, a Notice of No
Agreement to a Global Dismissal of All Claims by All #es Without Prejudice was filed. (Doc.
No. 23.)

On March 26, 2020he Courtissued a Memorandum Opinion and Order denpsiG’s
Motion for Judgment on the Pleadings, Motion for Attorney Fees and Motion for San¢barts
No. 26.) That samalay, he Court conducted @ase management confereracel issued aase
management schediud) order. (Doc. No. 27.)

On March 31, 202@&nd May 13, 2020he parties filegoint motiors seekingextensions
of all discovery deadlingsy 60 daysind 90 daysespectively;due to the social distancing norms
that have been imposed by GovernoMidee and advocated for by public health officiadéd to
“allow for this matter to proceed while accounting for the social distame&ngssitated by the
novel CIVID-19 virus.” (Doc. Nos. 29 and 33.) The Court granted both motions and on May 13,
2020, issuedn ordethatin relevant part set a nexpert or fact discovery deadline of September
30, 2020, set a deadline for the party seeking to introduce expert testimony to exchexyggrtts
report(s) by October 12, 2020, and set a dispositive motion deadline of October 12, 2020.

In Plaintiff's First Motion, Plaintiff submits that this action was brought with the
anticipation that the plaintiff in the underlyingrt actionarising from a motor vehicle accident
allegedly caused by Plaintiff's driver apeénding in Cuyahoga County Court of Common Pleas

would intervene in this action, but she has not done so. uHa&rlyingtort action is scheduled
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for trial on Jamary 6, 2021 and the presiding judge has declined to stay that action pending a
decision from this Court concerninghether or not ASIG negligently failed to procure liability
coverage which would have covered the loss, and/or that coverage does exybuias
wrongfully refused to provide Plaintiff with a defense and indemnify it in the underlying tort
action. Plaintiff submits that its damages can only be ascertained afterdinying tort action

is concluded. Plaintiff also asserts that discovery in this matter has been lhohper® the
Coronavirus pandemic, that Defendants are located out of state, and Plaikgithiacesources

to take depositions and otherwise pursue discovery.

Plaintiff also asserts that the existence of Onyx’s Coulaiers seeking declarations that
Onyx does not insure the vehicle and does not insure the driver involved in the accident and
therefore does not owe liability coverage to Plaintiff for the underlying tort clairsii®uld not
be a bar to allowing dismissal of Plaintiff's claim without prejudice since Ornlybe&/free to re
asserthemif and when Plaintiff refiles the instant mattePlaintiff maintains that litigation costs
and judicial resources will be saved by granting Plaintiff's First Motion.

In Plaintiff's Second Motion, Plaintiff asks this Court to extend all of the ldesdin this
case, reasserting the fact that the trialhaf underlying tort claim(s) will not take place until
January 6, 2QRand thereforgPlaintiff's damages cannot be ascertained until;taed more fully
detailing why the Coronavirus pandemic has impeded Plaintiff’'s counsel’s abiligved to take
depositions of the out-oftate Defendants.

In Onyx’s Opposition to Plaintiff First Motion, it represents that it does not oppose
Plaintiffs Second Motion requesting an extension of the deadlines, and indeets #sser
“[g]ranting the motion for extension should relieve any concerns relative to the complegiopn of

discovery claimed to be necessary to prosecute the caseyXx'$@pposition, PagelD # 381.)
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Onyx does oppose Plaintiff's First Motion requesting that Plaintiff be allowed to sdistimis
action without prejudice because: its counterclaims for declaratory judgmenéradeng and
allowing Plaintiff to dismiss this case without prejudice could, upsiiling, allow Plaintiff to
rely on the empty chair that ASIGuld leave behind; and Onyx seeks final resolution of the
instant matter sooner, rather than later, and should have the right to proceed onsalhabadar

to obtain a reasonably expeditious and final resolution.

In ASIG’s OppositionAISG argues thaDnyx’s Counterclairg, alongwith the substantial
time, effort and expensé has committed to defending this case over the past thirteen months,
prevent the Court from dismissing Plaintiff's claims without prejudiddternatively, ASIG
argueghatif the Court is inclined to gramlaintiff's First Motion, it should bawardedattorney
fees and costs associated with defending this action should Plaintiff pursue gueabsetion
against it.

In supportof its argumentsASIG outlinesthe procedural history in state court, anskeats
that while Plaintiff has engaged in very limited discovery in this ma#&IG has invested a
substantial amount of time and effort in completing discovery, and preparing (arateilifiling
onthe October 12, 202dispositive motion deadline dispositive motion, and securing experts
Citing and relying upon Fed. R. Civ. P. 41(a)@)dcase law interpreting and applying the rule,
ASIG argues that it would sufféplain legal prejudickif Plaintiff's First Motion is granted and
thereforejt should be denied.

In Plaintiff's Third Motion, Plaintiffcites to Fed. R. Civ. P. 56(d) to supptstrequest that
ata minimum decisions on the motions for summary judgment filed by Onyx and ASIG should be
deferred since depositions of numerous employees of Defendants who reside out oédtaie ne

be taken and Plaintiff’'s counsel’s ability to conduct th@enpersonhas been thwarted by the
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Coronavirus pandemic, and the voluminous records that need to be addressed during those
depositions make video depositions impractical. Onyxbaspposed Plaintiff's Third Motion
but ASIG has

In ASIG’s Brief in Opposition to Plaintiff’'s Third Motion, ASIG cites tod=eR. Civ. P.
56(d)and case law applying and interpreting that fatats argumentghatbecause”laintiff has
not submitedan affidavit or declaratioattesting thait cannot present facts essential to justify its
opposition to ASIG’s Motion, identifying what discovatyneedsor how the needed discovery
will assist in opposing summary judgment, Plaintiff's Third Motimmstbe denied. ASIG also
argues that no fact discovery is needed to resolve the purely legal issue raisedoitoisfod
Summary Judgment, i.eapplication of the economic loss doctrine to bar Plaintiff's recovery
against ASIG, and granting Plaintiff's Third Motion is not in the interests of justice

Plaintiff did not file a reply to ASIG’s Brief in Opposition that could have included such
an dfidavit or declaration.

In ASIG’s Motion, ASIG requests an extension of time until January 11, 2021 within
which to produce its expert report(s) because of the current procedural posture datehetimea
fact that depositions have not commenced and because discovery has not been compteted due t
restrictions related to the COVAIDO pandemic.

. Analysis

A decision to allowa voluntay dismissalwithout prejudices improper if the defendant
would suffer “plain legal prejudice” and in making that determination, a Court ronsider four
factors: 1.) the amount of time, effort and expense the defendant has incurisgneparation;

2.) any excessive delay and lack of diligence on the part of a plaintiff in prosecutingdheag
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an insufficient explanation for the need to dismiss; and (4) whether a defendaletchasrfotion
for summary judgmentGrover v. Eli Lilly and Company, 33 F.3d 716, 718 (6th Cir. 1994).

The first factor— the amount of time, effort and expen&8IG has incured in trial
preparation -does not weigh ifiavor ofa finding that ASIGwill suffer “plain legal prejudice” if
the Plaintiff's First Motion is grantedA trial date has not been set and ASIG has not demonstrated
that it has incurred any time and expeimsgreparing for a trial that has not been schedul&the
background and procedural history section of this Memorandum Opinion andd®ndenstrates
that ASIGhasspent time, effort and expense in seeking leave to file a summary judgment motion
beforePlaintiff had had the opportunity to conduct discovery, and when that motion was denied,
in preparing the motion for judgment on the pleadings which was denied. Subsequently, and at
the first scheduled case management conference held on February &Ia0R{f represented
that it would dismiss the case without prejudice if Defendants would agree. HpRefendants
including ASIG,would not agree.So, any time, effort and expense incurred in this matter by
ASIG after February 6, 2020 can be attributed to ASIG’s own decision not to agréewo al
Plaintiff to dismiss the matter without prejudice at that early juncture.

Moreover, the second case management conference was held on March 26, 2020, or three
days after Governor DeWine hddclared a state of emergency due to the CGlApandemic.
Subsequent thereto, and aside from some written discovery resgresd by ASIGn March 30,

2020, no real discovery took place and indeed, ASIG joined in the two requests to extend the
discovey deadlines by 60 days and 90 days due to the pandemic. And, although ASIG has
indicated that it retained experts, the record establishes that it filed a motiontitoue the

deadline for exchanging its expert report(s).
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The second factor any excessive delay and lack of diligence on the part of Plaintiff in
prosecuting the action does not weigh either in favor of or against a determination that ASIG
will suffer “plain legal prejudice” if the Court grants Plaintiff's First Motioifhe COVID-19
pandemic has served as the bases for two motions filed jointly by the parties to extkaditimes
in this cag, and serves as one of the explanations as to why Plaintiff's counsel has been unable to
conduct necessary out of state depositibmdeed, the pandemic also serves as one of the bases
set forth by ASIG in support of ASIG’s Motion. And, the record demonstrates that on tae sam
date that the court was notified that the parties were unable to agree to a igioisdal of all
claims, Paintiff filed a notice to take the deposition of ASIG’s employee, Patrick Grubiois, T
Plaintiff was diligent in noticing that deposition before the pandemic hit.

However, one of the other explanations given by Plaintiff in support of Plaintiff's First
Motion is the expense associated with conducting out of state depositions, which is not a valid
explanation. And, the final explanatierthat Plaintiff is awaiting the outcome of the trial of the
tort case filed in state courtis not valid either, as it too is intertwined with Plaintiff's position
that its time and expenses have been devoted to that case, and not this case.

The third factor an insufficient basis for the need to dismisgoes not weigh either in
favor or against a determination tha®I& will suffer “plain legal prejudice” for the same reasons
set forth above as to why the second factor does not weigh either in favor of or against the
determination.

The fourth factor whether a summary judgment motion has been filddes notveigh
in favor ofor against determination that ASIG will suffer “plain legal prejudice”. ASIG did file
a motion for summary judgment, buit joined in two motions to continue the deadlines in this

matter; had sought leave to file a summary judgment b#ferfirst case management conference
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had taken place- and without allowing Plaintiff any time to conduct discoveapd filed its
summary judgment motion after the filing of Plaintiff's First Motion and Plaintiffecdéhd

Motion. ASIG could have and should have awaited a decision on these motions or even one of
them, so as not to incur the time and expense of preparing its summary judgment motibn. Fina
had it agreed to a dismissal without prejudice as early as February 6, 2020, ASIG would not have
incurred the time and expense of preparing that motion.

Thus, ASIG has not established that it will suffer “plain legal prejudice” ihifigs First
Motion is granted.

As to Onyx’s opposition to Plaintiff's Motion, it has not conducted a “plain lggglidice”
analysisor cited or discussed anggal authorityto support its opposition to Plaintiff's First
Motion. While Onyx does have pending counterciias Plaintiff correctly pointsut, theycan
be reasserted if Plaintiff #es the instant matter. Both Plaintiff’'s claims against Onyx and its
counterclaing against Plaintiff are two sides of the same coin: each side requestsrataecia
its favor concerning liability coverage under the Onyx policy. Moreover, Onyx’s argument that
an emptychair that ASIG could leave behind uporfiteng — presumably if Plaintiff does not
include ASIG as a named defendans unpersuasive since whether Plaintiff will include ASIG
as a named defendant in anyfited action is unknown at this time

And, even if Onyx had argued that it will suffer “plain legal prejudice” if Plairdiffirst
Motion is granted, the record discussed in detail in the procedural history and baclsgctiom
above demonstratésat Onyx could not demonstrate plain legal prejudice. A trial date has not
been set so as to support any argument that it has incurred time and expense in prepaaing for tr
its early request for leave to file a dispositive motion was denied becaus#ffiad not had the

opportunity to conduct discovery; it had the opportunity to agree to allow Plaintiff to dismiss
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without prejudice in February, 2020 but did not agree; it conducted some limited writteveis

but also joined in two motions to extend the deadlines due to the constraints associated with the
COVID-19 pandemic; and although it filed a summary judgment motion, like ASIG, it did so after
Plaintiff's First Motion and Plaintiff's Second Motion were filed, and aftaving been given the
opportunity to avoid the time and expense of preparing the summary judgment motion by agreeing
to allow Plaintiff to dismiss without prejudice in February, 2020.

Accordingly, Plaintiff's First Motion is GRANTED. Plaintiff's claims are disneds
without prejudice. Onyx’s counterclaims are dismissed without prejudice. The granting of
Plaintiff's First Motion makes the remaining pending motions moot and they are DENSE
MOOT.

IT ISSO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: November 16, 2020 U. S. DISTRICT JIDGE
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