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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

CHARLES M. ANDREWS, TRUSTEE OF CASE NO.1:20-CV-00058
THE GLORIA M. ANDREWS TRUST
DATED APRIL 23, 1998
JUDGE PAMELA A. BARKER
Plaintiff,
_VS_

MEMORANDUM OF OPINION AND
CITY OF MENTOR, OHIO , ORDER

Defendant.

Currently pending is Defendant City of MentoRotion for Judgment on the Pleading
pursuant to Fed. R. Civ. R2(c), filed on June 26, 2020. (Doc. No. 13Blaintiff Charles M.
Andrews, Trustee of the Gloria M. Andrews Trust Dated April 23, 1988d a Memorandumn
Opposition on July 14, 2020. (Doc. NBt.) Defendant filed a Replyn Support of its Motion for
Judgment on the Pleadings on July 20, 2020. (Doc. No. 16.)

For the following reasons, DefendaMotionfor Judgment on the Pleadin@@3oc. No.13)
iIs GRANTED. However,within fourteen days of the date of this Memorandum Opinion and Or
Plaintiff may file an amen@&d complaint to supplemette allegations associated with Itgual
Protection Clause claimonly.

l. Procedural History

On January 10, 2020, Charles M. Andrews, Trustee of the Gloria M. Andrews Trust [
April 23, 1998 (hereinafter “Plaintiff’ or theTrust’) filed a Complainfor Declaratory Judgment,
Compensatory Damages, Punitive Damages and Attorney Fees and Costs Pursuant to 42

1983, et seqagainst the City of Mentor, Ohio (hereinafter “Defendant” or‘tdey”). (Doc. No. 1.)
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Therein, the Trust alleged four claims: (1) that the Trust was entitled to a Deglahadgment that
the present zoning as applied to the Trust's property was arbitrary, capricious,onabéas

confiscatory, and unconstitutional, and renders the Property economicallyahte and that the

zoning as appliethiled to substantially advance the legitimate governmental interest in residents’

welfare; (2) that the Trust was entitled to a Declaratory Judgment thae®npzoning of the Trust’s
propertyis invalid under the Fifth and Fourteenth Amendments because it amounts to a taking

Trust’s property without due process of law, was arbitrary and caprieiodslenies the Trust equal

protection of the law; (3) that the Trust be awarded compeanysatamages because the City

confiscated the Trust’s property by refusing to rezone the property; and (fHetffatist be awarded
punitive damages because the City intentionally confiscated the Trust's prep#rtygallous

disregard when it refused rezone the property to a higher density designatiahnat(11 4362.)

of the

On May 18, 2020, the City filed an Answer to the Trust's Complaint. (Doc. No. 12.) [The

City denied each of the Trust’s claimdd. (@t 7 4362.)

On June 26, 2020, the City filed a Motion for Judgment on the Pleadings under Fed. R

. Civ

P. 12(c). (Doc. No. 13.) Inits Motion, the City moved for judgment on the pleadings in its favpr on

each of the Trust’s claimsld( at PagelD# 113.0n July 14, 2020, the Trust filed a Meraadum
in Opposition to the City’s Motion, to which the City filed a Reply in Support of its dhotor
Judgment on the Pleadings on July 20, 2020. (Dos. Nb 16.) Thus,the Defendant’s Motion is
now ripe and ready for resolution.
Il. Factual Allegations

The Complaint contains the following factual allegations. Charles M. Andrews is

appointed Trustee for the Gloria M. Andrews Trust Dated April 23, 1998. (Doc. No. 1 at § 1.)
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Trust owns “three contiguous parcels of real property located at 8180 and 8188 Ganédld
Mentor, Ohio . . . (“the Property”). (Id. at § 16.) Altogether, the Propeggansl6.15 acres. 1d.)
The Property is currently zoned as an4F5ingle Family Residential District [which] allows fo
singlefamily residentialdevelopment on minimum o+telf [ ] acre lots with no designated ope
space required.”ld. at 1 6)

In August 2019, thdrust proposed developing a higher density subdivision, known as E
Hill Manor, on the Propertyconsisting offorty new singlefamily residences in all(ld. at T 28.)
However, the Property’s current zoning designation, R-4, woulgeratitsuch dense developmen
on the Property (Id.) Thus, the Trust requested thlaé City rezone the Property from-Rto a
higherdensity designation known as RVGd.(at 1 39.) RVG Districts permit singfamily housing
to be built at a density of two andeshalf units per acre, a higher density thad Ristricts. (d. at
11 6, 7.) If the Trust succeeded in developing Echo Hill Maharhigher RVG density, the Trust
anticipated sales around $4 million “and, after accounting for development coatsgf profit to
the Trust.” (d. at § 33.) If the Trust attempted to develop Echo Hill Manor at the lowledé&hsity
the Trust anticipated sales around $1.5 million “and, after accounting for development]castst [
loss to the Trust.” I€. at § 41.) The Trust also believed tkataller lots appealed to prospectiv
buyers and largeme-half acre lots were leskesirable to prospective buyertd. @t  42.) According
to Plaintiff, an empty halacre lot remained unsold in an adjacent subdiviifteen years after the
subdivision was developedld(at T 42.)

The Trust believed that the City would gréetrezoning request because, prior to the Trus
rezoning request in August 2018e City had not rejected a rezoning request for RVG or Plan

Development Overlay District (“PD District,” a highdensity zoning designation than RVG
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designatiorsince 204. (d. at § 15.) Further, the Trust believed that iszoningrequest aligned
with the City’s statedlevelopmenbbjectives in the City’s Comprehensive Plan, which the Men
City Council adopted in 2011.1d¢ at 7 10, 11.) According to the Comprehensive Plan, the (
sought to encourage and incentivize development of higresity RVG districts (Id. at  11.)

On August 2, 2019, the Trust requested that the Property be rezoned-#amRVG. (Id.
at 128.) On August 22, 2019, the City Planning and Development Department issued a Staff
to the City Planning Commissionld(at § 35.) The Trust alleges that the Staff Repoohfirmed
that the submitted Echo Hill Manor Subdivision plat complied with RVG density receits and
that the Report “did not include a denial recommendation to the Planning Commission
conversely, implicitly recommended approval” subject to certain proposed conditidnat 36,
37.)

On August 22, 2019, “the City Planning Commission unanimously recommended th3

[or

City

Repo

and

it the

requested rezoning of the Property for the Proposed Echo Hill Manor subdivision be denied|. . . .

(Id. at 1 38.) Thereafter, on November 6, 2019, the Mentor City Council voted 4-3 to adopt th
Planning Commission’s recommendation, thus denying the Trust's request to rezonaptréy P
from R-4 to RVG. (d. at 1 39.)

Following the City’s denial of the Trust’'s request, the Trust filed the instant Compla
January 10, 2020.
1. Standard of Review

Pursuant to Fed. R. Civ. P. 12(c), “[a]fter the pleadings are clebatlearly enough not to

delay trial—a party may move for judgment on the pleadings.” “For purposes of a motior

judgment on the pleadings, all wlleaded material allegations of the pleadings of the opposi
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party must be taken as true, and the motion may be granted only if the moving party is neser
clearly entitled to judgment.” JPMorgan Chase Bank, N.A. v. Winget0 F.3d 577, 581 (6th Cir.
2007) (internal citation and quotation marks omitted).

The same standard for deciding a Rule 12(b)(6) motion to dismiss for failure ta shait®
applies to a Rule 12(c) motion for judgment on the pleadisge Roth v. Guzmaé50 F.3d 603,
605 (6th Cir. 2011). In order to survive a motion to dismiss under Rule 12(b)(6), “a complaint
contain (1) ‘enough facts to state a claim to relief that is plausible,” (2) morddahaulaic recitation
of a cause of action's elements,” and (3) allegations that suggest a ‘righéftabele a speculative
level.”” Tackett v. M & G Polymers, USA, LLB61 F.3d 478, 488 (6th Cir. 2009) (quoting in p3

Bell Atlantic Corp. v. TwombJyp50 U.S. 544, 555-556, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007

The measure of a Rule 12(b)(6) challergehether the Complaint raises a right to reli¢

above the speculative level'does not ‘require heightened fact pleading of specifics, but only eno

facts to state a claim to relief that is plausibiteits face.” Bassett v. National Collegiate Athletig
Assn., 528 F.3d 426, 430 (6th CR008) (quoting in parfwombly 550 U.S. at 55556, 127 S.Ct.
1955). “A claim has facial plausibility when the plaintiff pleads factual ecdntet allows the agat
to draw the reasonable inference that the defendant is liable for the mistcaltelyed.” Ashcroft v.
Igbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (20D&iding whether a complaint
states a claim for relief that is plausible is arftextspecific task that requires the reviewing cou
to draw on its judicial experience and common senkk.at 679, 129 S.Ct. 1937.

Consequently, examination of a complaint for a plausible claim for relief is ukeleria

conjunction with the “weklestablished principle that ‘Federal Rule of Civil Procedure 8(a)(2) requ

only a short and plain statement of the claim showing that the pleader is entitled foSpeéeific
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facts are not necessary; the statement need only ‘give the defendanti¢aiohwhat the . .claim
is and the grounds upon which it restsGunasekerar. Irwin, 551 F.3d 461, 466 (6th Cir. 2009
(quoting in parterickson v. Pardusb51 U.S. 89, 127 S.Ct. 2197, 2200, 167 L.Ed.2d 1081 (20(
(quoting Twombly,127 S.Ct. at 964). Nonetheless, while “Rule 8 marks a notable and gener
departure from the hypéechnical, codgleading regime of a prior era . it does not unlock the
doors of discovery for a plaintiff armed with nothing more than conclusidgbal, 556 U.S. at 679,
129 S.Ct. 1937.
V. Analysis

To establish liability against the Citynder 42 U.S.C. 8 1983, the Trust must prove two ba|
elements: first, that a constitutional violation occurred, and second, that the @spimsible for
that violation. Graham v. County of Washtena®b8 F.3d 377, 382 (6th Cir. 2004) (citiNpnell v.
Dep't. of Social Servs436 U.S 658, 694, 98 S.Ct. 2018, 56 L.3d.2d 611 (1973)¢. Trust alleges
that the City violated its Fifth and Fourteenth Amendment rights. (Rocl at 11 4&%2.) The
Court will address each of the Trust’s counts in turn.

A. Count One

In Count OnePlaintiff alleges that theurrentR-4 zoning restriction on the Property is invali
because, as applied, it is “arbitrary, capricious, unreasonable, confiseabynconstitutional, and
renders the Property economically naable as zonetl (Id. at 1 46.) The Trustalsoallegeghatthe
currentR-4 zoning restriction does not “substantially advance a legitimate governmesrasthin

the welfare of the City’s residentsld(at 147.)

The City argues that judgment should be issued in its favor on all four claims, including C

1. (Doc No. 13 at PagelD# 120.) The City argues that the Trust’s claims overlap significahtly

7)

DUS

Sic

A

an




Case: 1:20-cv-00058-PAB Doc #: 18 Filed: 09/10/20 7 of 25. PagelD #: 168

do not clearly articulate the theories which support its claims, but that “akg@reity brought under
the Fifth and/or Fourteenth Amendments .”. (Id.) The Cityargues thaall of the Trust’'s claims
fail because the Trust “lacks a constitutiongdhptected interest in the Property as rezoned and
no right to compel Mentor to grant its discretionary rezoning requekst.y $pecifically, he City
argues that the Trusttue process claims fail because, to support a substantive due process ¢
the Trust must establish the “existence of a constitutionally protected propeitigroy interest,”
and to support a procedural due processglgie Trust must establish that it “has a life, liberty,
property interest protected by the due process clause of the 14th Amendntkt’PagelD# 121.)
The City argues the Trust cannot establish either because the Trust did notcbasgétatonally
protectedproperty interest in the Property as rezoteedVG. (d.) Further, the City argues that thg
Trust’s takings claim fails for the same reason, namely that the Trust “hashaevan interest in the
property zoned as an RVG District, thuss impossible for this interest to be taken awayld. ét
PagelD# 126.)

In its Memorandum in Opposition, the Trust argues that the City fails to address
arguments relative to the Trust’'s Count One that thé ZFoning as applied to the Property i
unconstitutional and fails to “substantially advance the legitimate govetahm@erest of the health,
safety, morals, or welfare of the residents of the City, is arbitrary, capriciousasonable and
confiscatory and renders the Property economicallyviaiple.” (Doc. No. 14 at PagelD# 134.
Therefore, according to Plaintiff, the City’s Motion for Judgment on the Pleadingpicable to
Count One of the Trust's Complaintd.)

Further, the Trust responds that it has a constitutionally protected propertgtimetiee

Propertyas rezoned to RVG because the City “conferred arescindable benefit (a constitutionally

has
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protected property interest) to the Trust” because the City “officially promadga policy and/or
there is a pervasive custom or practice followed in the City relative to residvweopment” that
intentionally prefers and prioritizes the development of RA@ed property. I4. at PagelD# 137.)
According to the Trust, the City*pervasive custom” manifested in several ways, incluavhgn
the Citypassed a 2010 ordinance shortening the maximumig&ble length of cutle-sacs, thereby
reducing the number of residential units that could be serviced byde-sat roadwhen it adopted
a Comprehensive Plan in 2011 that “prefers and incentivizes RVG District develdptinanthe
City has not approved an4RDistrict development since 2001; and that the “City has approved
less than nin€d) RVG District[s] or Planned Development Overlay District[s] (maximum density
between four and eight units per acre) from 2004 to the time of the filingea@omplaint in the
instant proceeding.”ld.)

On Reply, the City argues thaiitidressedll of the Trust's claims, including Count Orire,

its initial Motion because albf the Trust’s claims fall explicitly “within the ambit of the Fifth of

FourteenttAmendments, and that each claim stems from Mentor’s discretionary deniahtiffRla
rezoning request.” (Doc. No. 16 at PagelD# 15 Citystateghat its Motion clearly argued that
the Trust’s lack of @onstitutionally protectedroperty interest in the Property r@gonedto RVG is
fatal toall of the Trust’s claims.Id.) Consequently, the City requests judgment in its favor on Co
One of Plaintiff's Complaint. 1¢.)

As an initial matter, the Court notes tltla¢ Trust does not clearlyteulate its four claims in
light of the Sixth Circuit’'s zoning claims case lawlowever,the Court will construe the Trust’s
claimsaccording to the six categories delineated by the Sixth CirciHearson v. City of Grand

Blanc
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1. Justcompensation takings claimRlaintiff claims that theoning applied to
his land constitutes a taking of his property without just compensation in
contravention of the Fifth Amendment, the remedy sought being the just
compensation.

2. Due process takings clai Plaintiff claims that the zoning applied to his
property goes too far and destroys the value of his projgestych an extent
that it amounts to a taking by eminent domain without due process of law.
The remedy sought is invalidation of the zoning teton.

3. Arbitrary and capricious substantive due process cldntaintiff claims
that the zoning regulation is arbitrary and capricious in that it does not bear
a substantial relation to the public heaftafety, morals, or general welfare.
Two further subcategories may be discerned under this heading: (a) facial
and(b) as applied

4. Equal protectionEither based on suspect class, invoking strict scrutiny, or
mere economic discrimination

5. Procedural due pocessAlthough not discussed by the Eleventh Circuit,
there is, of coursea fifth category where plaintiff claims deprivation of
procedural due process.

6. First Amendmen# category may also be defined when plaintiff claims that
a First Amendment right such as freedom of speech or religion is violated
by the zoning ordinance.

Pearson v. City of Grand Blang61 F.2d 1211, 12156 (6th Cir. 1992)see also Clifty Props., LLC
v. City of SomerseiNo. 15115GFVT, 2016 WL 7015641, at *2 (E.D. Ky. Nov. 30, 2016) (cou

construed the plaintiff's unclear zoning claims according¢arsors six categories).Therefore,

Count One is best construed to contain thaams an “[a]rbitrary and capricious substantive due

process claim” and a “due process takings clainid’) (The Court will individually address eacH
claim.

1. “Arbitrary and Capricious Substantive Due Proces€laim.”

To make out a claim for a violation of substantive due process in the context of z(

regulations, a plaintiff must “show ‘that (1) a constitutionally protected properipetyl interest

exists, and (2) the constitutionally protected interest has been deprived thrdbitgaryaand

capricious action.” EJS Props., LLC v. City of Toled898 F.3d 845, 855 (6th Cir. 201@juoting

-
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Braun v. Ann Arbor Charter Twp519 F.3d 564, 573 (6th Cir.), cert. denied, 555 U.S. 1062, 129

S.Ct. 628, 172 L.Ed.2d 639 (2008)). A substantive due process claim requires the deprivation of

liberty or property interestld. Whether a property interest exists is a question of statéfiederal

constitutional law determines whether that interest rises to the level of a legitimate €lajm o

entitlement protected by the Due Process Clause.{quotingTown of Castle Rock v.dBzales
545 U.S. 748, 757, 125 S.Ct. 2796, 162 L.Ed.2d 658 (2005)).

The Trust argues that the City “conferred a -nescindable benefit (a constitutionally
protected property interest) to the Trust” when the City promulgated either aalafficinofficial
policy preferring RVG zoning developments over lowensity developments, like -R
developments. (Doc. No. 14 at Pagell8#7-38.) The Property wasand remains-zoned as R,
lower densitythan RVG. The Trust's argument appears to be that it assumed, based on the
previous treatment of other rezoning requests and stated preference for higitgidéeatopment,
its own rezoning request from R-4 to RVG would be approved as a matter of course.

However “the law is clear that a party cannot hav@roperty interest in a discretionar
benefit, even if that discretion had never been exercised previousSks"Props., LLC698 F.3d at
857. A"party cannot possess a property interest in the receipt of a benefit when tisedsteibn
to award owithhold the benefit is wholly discretionaryNMed Corp., Inc. v. City of Lim&96 F.3d
404, 409 (6th Cir. 2002). Therefore, the Trust must prove that the City “did not have the disg
to deny [its] use of the land as” an RVG distri§ilver v. Fanklin Tp. Bd. of Zoning Appeal866
F.2d 1031, 1036 (6th Cir. 1992)A person’s property interest only becomes protected once
benefit is actually conferred.Clifty Props., LLG 2016 WL 7015641, at *5 (citinlyled Corp., Inc.

296 F.3d at 409).Therefore, “[ijn the zoning context, this results in the following rule: a propg
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owner may have a protected interest ingRistingzoning classification for his property, and he may

have a protected interest in a discretionary benefit, such as a rezoning orcaftenteat benefit

has been conferredut in the interim, a property owner does not generally have a protected interest

in a future, rezoned classification of his landd: (citing EJS Props., LLC698 F.3d at 85@raun,
519 F.3d at 573).
Therefore, the Court must determine whether the City had the discretion to demydt® T

rezoning request. According to the Mentor Code of Ordinances § 1137.07, the Mentor City C

bunci

“mayadopt, deny, or adopt with modifications the recommendation of the Planning Commission . .

. (Doc. No. 13 at PagelD# 1Xémphasis add¢d The Trust submitted its rezoning application {o

the City on August 2, 2019. (Doc. No. 1 at § 28.) On August 22, 2019, the City Planning anc

Development Departmentsised its Staff Report to the City Planning Commission but did
explicitly recommend granting or denying the Trust’s rezoning application. (Doc. No35aD%c.
No. 1-12.) That same dayhe City Planning Commission recommended that the rezoning reque
denied. (Doc. No. 1 at Y 38At that point,perM.C.O. § 1137.07the Mentor City Councitould
chooseone of the following options: adopt the Planning Commission’s recommendation, den
Planning Commission’s recommendation, or adopt and modify the Planning Commiss
recommendation. On November 6, 2019, the City Council vot&8dta@l adopt the Planning
Commission’s recommendation, an outcome permitiedt not mandated-under M.C.O. §
1137.07. Id. at 7 39.)

Thus, the Court concludes that the City had the discretion to approve or deny the Tl
rezoning request. Because the City has such discretion, the Trust “possessed neghienate

claim of entitlement” to an RVG rezoning designation “nor a justifiable @apen that the [City]

11

not

st be

y the

5ion’s

rust’s




Case: 1:20-cv-00058-PAB Doc #: 18 Filed: 09/10/20 12 of 25. PagelD #: 173

would” rezone the Property to RVGBilver, 966 F.2d at 1036. Therefore, the Trust “possessed no

property interest that could support a substantive due process cldimSee also, e.g., Med Corp
Inc. v.City of Lima 296 F.3d 404, 410 (6th Cir. 200Braun, 519 F.3dat573 (“[W]e are unable to
find any cognizable property right that triggers due process protections. . . . In order to logests p
interest in a benefit, a person must have more than a desire for it or undaperetation of it; rather,
he must have a legitimate claim of entitlement-teiit this case, a legitimate claim or an entitleme
to arezoning . . ..") (internal quotations omitted).

The Trust argues that the City conferred a-restindable benefit on the Property partl
through the City’s adoption of the 2011 Comprehensive &tapartly through the City’sonsistent
preference for highedersity developments. (Doc. No. 14 at PagelD#-387 According to the
Trust, the City explicitly incentivized RVG developmémits Comprehensive PlanSéeDoc. No.
1-7 at PagelD# 60.)

This argument is unpersuasive. The Trust finds itself in arggtiksimilar situation to the
plaintiff in Bauss v.Plymouth Tp. There, the defendant municipality also denied the plaintif
rezoning request.Bauss v. Plymouth Tp408 F.Supp.2d 363, 36466 (E.D. Mich. 2005). The
plaintiff alleged that he had agperty interest in his land as rezoned because, among other reg
the municipality adopted a Master Plan that preferred the type of zoning the fdaingiit. Id. The
District Court disagreedid. at 367. According to the courthe plaintiff clamed “to have a property
interest in a zoning that never existethe only property interest Plaintiff has is an interest in t
property as he purchased itRH. This zoning never changed.herefore, Plaintiff does not have
the protectable propertytierest he claimslnder the unamended 1993 Master Plan, the Board

Trustees still had discretion to deny the application for a zoning varialtteat 367-68.The court
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also wrotethat “[a] Master Plan is a guide designed for making specific land use decidioas.
township is given authority to create a Master Plan ‘for the physical developmieanadihicipality,’
then it must have authority to make zoning variances based on thatA°Master Plan does not
automatically rezone property; it is merely one criteria used in deciding whether to approve a z(
variance request.1d. at 368.

The same is true here. The Trust claims to have a property interest izd®NfG—but the
Property has only ever been zoned as R-4. Per M.C.O. § 113# @ity retained the discretion tg
adopt, deny, or amend zoning requests. FurtherComprehensive Plan’s very languagekes
plain the amount of discretion the City remthroughout the zoning application process:

e “This plan alsorecommendsncreasing the percentage of required open
space in an RVG project to -30%,”

e “The planrecommenda maximum density of 3-units per acre,”

e “Smart growth is a movement whogeal is accommodating development
and growth, while also considering and addressing its negative effects,”

e “General principlegof Smart Growth] to follow include . . . )"

¢ “In addition to the goals listed in section 4.8, the psommendghe City
view future development and, more importantly, redevelopment initg&ative
with the Balanced Growth and Smart Growtinciplesin mind,” and

e “Recognize that sites must be evaluated for density and housing type

suitability on their own merits and in accordance with the other policies
and general design concepts of this plan.”

(Doc. No. 17 at PagelD# 683 emphasis added Asin Baussthe City’s Comprehensive Plan “ig
a guide designed for making specific land use decisiams]it “does not automatically feone
property . . . .” Bauss 408 F.Supp.2d at 368. The Citys decision to approve or deny zonin(
applications remains “wholly discretiondryMed Corp. Inc.296 F.3cat410.

The Trust also argues that the City conferred anesnindable benefit when it repeated|
approved highedensity rezoning requests over the course of the last fifteen years. @dc} it

PagelD# 137.) The Trust alleges that the City approved no fewer than nine RVG or PI
13
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Development districts between 2004 and 201€.) (Again, the Trust suggests thatdn claim a
property interestbecauseit expected to receive the samfR/G rezoning designatiomas other
properties This argument is also wiling. The Sixth Circuibas stated that “[t]he law is clear th3
a party cannot have a property interest in a discretionary benefit, even if thatiatiscast never
been exercised previouslyEJS Props., LLC698 F.3d at 857. The Trust cannot klsa that it had
a constitutionally protectegroperty interest in the Property as rezoned because the City retd
discretion to either adopt, deny, or modify the recommendation of the City Planning Committe

Because the Trust cannot establish a property interést¢ Property as rezon&aRVG, its
arbitrary and capricious substantive due process claim fails as a matter of law

2. “Due Process Takings Claim.”

In Count One, the Trust alsdaimsthat the zoning is invalid because it is “confiscator
unconstitutional, and renders the Property economically non-viable as zoned.” (DdcatN] 46.)
The Trust seeks a declaration that the present zoning is invalijlA¢ discussedupra the Sixth
Circuit recognizes six categories of federal zoning claif@sarson 961 F.2d at 121%6. This
particular allegation most closely resembles the se@waisoncategory, “Due Process Takings
Claim: Plaintiff claims that the zoning applied to his jpecty goes too far and destroys the value
his property to such an extent that it amounts to a taking by eminent domain without due proc
law. The remedy sought is invalidation of the zoning regulatidd. Thus, the Court will apply the
due praess takings claim analysis.

A due process takings claim “exists whereaming regulation destroys the value of thg
plaintiff’s property so that it ‘amounts to a taking by eminent domain without due process of |

Tri-Corp Management Co. v. Prazn®3 F. App’'x 742, 747 (6th Cir. 2002) (quotifgarson 961
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F.2d at 121516). According to the Sixth Circuit, “a governmental entity violates due process|and

creates alue processtakingsclaim only when its regulation is equivalent to an appropriation
property through eminent domain or physical possessilah.”

A due process takings claim is predicated on the Trust demonstratiogsttutionally
protectedoroperty interest in the Propeiyg rezonetb RVG. As discusseduprg the Trust cannot
establish that it had a property interest in the Property as rero®dG. Thus, the Trust's due
process takingslaim fails as a matter of law.

The Trust cannot establishcanstitutionally protectegroperty interest in the Properas
rezonedio RVG. Thus, both of its claims within Count One fail as a matter of law. The Cit
entitled to judgment in its favor with respect to Count One.

B. Count Two

In Count Two, the Trust alleges that the currest Boning “is unreasonable and destroys the

value of the Property to such an extent that it amounts to and is a taking of the Trust’s prtgredy i
in the Property without due process of law.” (Doc. No. 1 at § 50.) The Trust also alldgés th
current R4 zoning is invalid under the Fifth and Fourteenth Amendments because, “as applied
Property, [it] is arbitrary, capricious, unreasonable, confiscatory, and uncoos#tusince such

Property cannot be used in an economically viable manner thereunideat [ 51.) The Trust also

alleges that the current-&Rzoning is invalid under the Fifth and Fourteenth Amendments becd
the designation “does not substantially advance a legitimate governmentalt iimeies health,
safety, morals, or welfare of the residents of the City and denies the Trust the etpaiqor of the

law.” (Id. at 1 52.)
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In its Motion, the City argues that all of the Trust’s due process claims, whetheargiviest
or procedural, fail because the Troatnot establish that it has a consittlly protected property
interest in the Property as rezoned to RVBod. No. 13t PagelD# 121.Because the Trust canno

establish its property interest, the Trust is unable to demonstrate thatiépvaged of any property.

[

(Id. at PagelD# 122.Yhe City also argues that the Trust’s takings claims fail because “[a]n ekse¢ntia

element of a Plaintiff’'s Fifth Amendment takings claim is a property right that haddlesn away,”

but the Trust never had any property taken awhll,.a{ PagelD# 126.) The Trust retains its propernty

interest in the Property as currently zoned and was never entitled to an auraratof its request
to rezone the Property to RVGId))

The City also argues that the Trust's claims fail “to the extent that theydso equal

protection.” (d. at PagelD# 124.) First, the City argues that the Trust’'s equal protection daims

not concern fundamental rights or a suspect class, and therefore, the Trusgswlst be based on
a “classof-one” theory. Kd.) TheCity argues that the Trust cannot succeed on a-ofasse theory
because the Trust cannot establish that it was similarly situated to any otlelugldor business
who have had their rezoning requests approvédl.a{ PagelD# 12425.) The City futer argues,
even if the Trust could demonstrate that it was similarly situated to otherfyropeiers, “this Court
should conclude that Mentor had a legitimate governmental purpose for denying Plaiztifimge
request in light of the considerable deference afforded a municipality’s deaisidasthe rational

basis standard.”lq. at PagelD# 125-26.)

In its Memorandum in Opposition, the Trasgueghat it holds a constitutionally protected

property interest in the Property as rezoned for the purposes of its due processngscclaims.

The Trust arguethat the City “officially promulgated a policy and/or there is a pervasive custom or
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practicefollowed in the City” that incentivized and preferred higdensity zoning and development
including the adoption of the 2011 Comprehensive Plan, and approval of at least nine higher-(
rezoning requests between 2004 and 2019. (Doc. No. 14 at PagelD# 137.) The Trust argues
a result, “the City conferred a non-rescindable benefit (a constitutionally {@oi@operty interest)
to the Trust.” Id. at PagelD# 138.)

With respect to its takings claims, the Trust arguesithatirrent R4 zoning designation, as
applied to the Property, “fails to substantially advance the legitimate goverhiméatast of” the
welfare of the City’s residents, “is arbitrary, capricious, unreasonable andoatofy and renders
the Property economically nonable.” (d. at PagelD# 142.)

With respect to itsequal protection claims, the Trust argues that its claim involve
fundamental right because the Fifth and Fourteenth Amendments guarantee no persba 9
deprived of property without due processant. (d. at PagelD# 138.) Further, the Trust argues th
its equal protection claims also succeed because the Trust is a “class of one,” wadiffesatly
than other similarly situated property owners, and no rational bawsts “for such diffeence in
treatment.” Id. at PagelD# 139.) The Trusirgues that it is similarly situated ®x other
developmentghat received highedensity rezoning approvalsetween 2007 and 2020(ld. at
PagelD# 140.)n particular, he Trust argues that the subdivision it sought to develop on the Proy
is “materially identical and/or similarly situated” to another subdividioa Woodlands of Mentor.
(Id.) Both the Property and the Woodlands are similar in acreage, number of proposed units, 1
of acces points,andquantity of dedicated open spacgd.) The Property and the Woodlands alg
fit within the maximum RVG density limitations and were designed by the same ocpm{h) The

Trust argues that the brief gap in time between the Woodlands’ development andgsttseré@zoning
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request does not destroy its “similarly situated” status because thereetimaatisolutely no change
in the City’s policy” of RVG preference.ld))

In its Reply, the City argues that the Trust’s rezoning requeabsésetionaryand that the
City was not mandated to grant the Trust’s rezoning request. (Doc. No. 16 at PagelD#Het8
City again argues that the Trust cannot establish a property interest in the Propgatyed to RVG
“because a party cannot possess a property interest in the receipt of a benefthevitgty’k]
decision to award or withhold the benefit is wholly discretionayd. at PagelD# 151.)The City
argues that the Trust’s failure to establish a property interest is fatal to igahess and takirsg
claims. (d.at PagelD#51, 155.)

The City also argues that the Trust’'s equal protection claims fail. [RiesCity argues that
Plaintiff's claims “do not concern a fundamental right” and that the Trust’s “Ogosirgues this
point without citation.” Id. at PagelD# 153.) The City further argues that the Trust's “class of g
theory fails because the Trust fails to establish that it is similarly situated topotiperty owners
“in all relevant aspects.”ld. at PagelD# 1%.) The City argues that, with respect to the Property 4
the Woodlands, the few years between the Woodlands’ approval and the densdlsis enough to
destroy similarly situated status.ld() Further, even if the Trust was similarly situated tioeo
property owners, the Court must grant broad deference to the City under rationalviasis (€.
at PagelD# 155.)

With an eye toward®earson Count Two is best construed to contain three claims: a
process takings claim (Doc. No. 1 at §1 50, 51), an arbitrary and capricious substantive ekse

claim (d. at § 51),and an equal protection clainal.(at T 52).
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The Trust’s due process takings and substantive due process claims are idetiieeaue
process takings and substantive due ggeclaims it alleged in Count On8ee supra.Therefore,
the Court finds that these claims fail as a matter of law because the Trust caahbi$hes
constitutionally protected property interest in the Property as rezoned to RVG. Thewllowtv
address the Trust’s remaining claim in Count Two, its equal protection claim.

The Equal Protection Clause states that “[n]o State shallleny to any person within its
jurisdiction the equal protection of the laws.” U.S. Const. Amend. XIV, § 1. The Equattot
Clause “protects similarly situat@atividuals against disparate treatment through government ac
that'either burdens a fundamental right, targets a suspect class, or has no ratioiial®asisr for
Powedl Crossing, LLC vCity of Powell, Ohip173 F.Supp.3d 639, 680 (S.D. Ohio 2016) (quoting
Center for BieEthical Reform, Inc. v. Napolitan®48 F.3d 365, 379 (6th Ci2011). The Trust
arguesthat it prevais on its equal protection claim on two theories: first, that its claim involve
fundamental right, and second, on a “class of one” theory.

The Trust asserts-with no suppor-that its equal protection claim involves a fundament
right. It does not. A “fundamental right” is a right either explicitly or implicglyaranteed by the
Constitution. San Antonio Independent School Dist. v. Rodrigdgz U.S. 1, 33, 93 S.Ct. 12735
L.Ed.2d 16(1973). The right to a certain zoning outcome is not a right either explicittypdicitly
guaranteed by the ConstitutiorSee, e.g., Center for Powell Crossidg3 F.Supp. 3d at 680.
Therefore, the Court finds that the Trust cannot prevail on its equal protectionbzagd on a
fundamental right theory.

The Court now turns to the Trust’s “class of one” theory. To prevail on this theory, the ]

must establish that it sufferédisparate treatment from similarly situated individuals and that 1
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government actors had no rational basis for the differencer that the' challenged government
action was motivated bgnimus or iltwill ... " Paterek v. Vill. of Armada, Mich801 F.3d 630,
650 (6th Cir. 2015) (citingAssoc. of Cleveland Fire Fighters v. City of Cleveland, 0502, F.3d
545, 549 (6th Cir. 2007); quotingJS Props., LLC698 F.3d at 864) To be similarly situated, a
comparator businessiust be similar inall relevant respects.’1d. (quotingUnited States v. Green
654 F.3d 637, 651 (6th Ci201])). Courtsshould not demand precise correlation but rather sho
seek relevant similarityCenter for Powell Crossind.73 F. Supp. 3d at 681.

Additionally, a plaintiff must also establish that the government actor lacked matdiasis
for the challenged acn. A plaintiff can establish the lack of a rational basis “if it eithef j&€pat[es]
every conceivable basis which might support the government action or [(2)] demorjdinat[ése
challenged government action was motivated by animus-wilill” EJS Props.LLC, 698 F.3d at
865 (quotingWarren v. City of Athens, Ohid11 F.3d 697, 711 (6th Cir. 2005)).

The Trust contends it is similarly situated to five properties that receszeding approvals
between 2007 and 2020. (Doc. No. 14 at PagalE®40.) According to the Trust, these propertie
ranged in size from six to nineteen acrdsl.) (However, for four of these developments, the Tru
offers no further detail beyond the year the City approved the rezoning request and thehsizg
property rezoned.Id.) On those bare facts, it is impossifide the Court to determine whether th
Property and thedeur developments are similar in all relevant respects.

However, the Trust articulates several ways in which it believes it is similarly siticatiee
Woodlands of Mentor developmefiid. at PagelD# 140.) In 20+#only two years before th€ity
denied the Trust’'sezoning applicatior-“the City approved the rezoning” of approximateacres

“known as the Woodlands of Mentor from tRe4 District to the RVG District, which is materially
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identical and/or similarly situated to the proposed Echo Hill Manor Subdivision . . (Id.)
According to the Trust, both developments share the following similarities:
e Both are roughly the same size (the Woodlands is 16 acres; the Property is
16.15 acres).
e Both developments contain roughly the same number of units (the
Woodlands contains 37 units; the Trust proposed building 40 units).
e Both developments have two access points from the subdivision onto public
roads.
e Both developments provide for five acres of dedicated open space.
e Both developments fit within the maximum density envisioned under the
RVG designation.

e Both developments were designed by Polaris Engineering and Surveying,
LLC.

(1d.)

Relying onEJS Props.LLC, the Cityarguesthat the two years between the Woodland
rezoning approval and the Trust's rezoning denial are enoudbstooy the Property’s similarly
situated status with the Woodlands. (Doc. No. 16 at PagelD# Hodvgeve, EJS Props., LL®nly
suggests that timingriay affect similarly situated statusGaps in time and contertaysuggest a
change in policy rather than differential treatmeJS Props.LLC, 698 F.3d at 866 (citingaylor
Acquisitions, L.L.C. v. City of Taylo813 F. App’x 826, 836 (6th Cir. 2009))n Taylor, the court
noted that the plaintiffgezoningproposals “were considered by two differeattynposed City
Councils,” so the gap in time between proposals was particularly relevdreg gmilarly-situated
inquiry. Taylor Acquisitions, L.L.C313 F. App’x at 836. According to the Sixth Circuit, timing ¢
rezoning requests is one factor in the similsityated analysis:In the landuse context, timing is
critical and, thus, can suppbn important basis for differential treatment . [CJourts must be
sensitive to the possibility that differential treatmemtspecially differential treatment following g
time lag—may indicate a change in policy rather than an intent to discrimidasesequently, the

most reliable comparisons are likely to be from roughly the same time frdthgquotingCordi-
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Allenv. Conlon 494 F.3d 245, 253 (1st CR2007). The City fails to provide any reason why the

brief gap in time between the Woodlands’ 2017 rezoning approval and the Trust’'s 2019 rezonin

denial destroys any similarly situated status, beyond the existence of the gap itself

However,evenassumingarguendathat the Trust is similarly situated to the Woodlands, the

Trust’s equal protein claim fails becausthe Trust fails td* allege facts sufficient to overcome thg
presumption of rationality that applieso a municipality’s actions.In re City of Detoit, 841 F.3d
684, 701 (6th Cir. 2016) (quoting/roblewski v. City of Washbur®65 F.2d 452, 460 (7th Cir.

1992)). In In re City of Detroif the Sixth Circuit discussed the standard for adequately pleadin

equal protection claim under the rational basis standard:

“To state an equal protection claim, a plaintiff must adequately plead that
the government treated the plaintiff disparately as compared to similarly
situated persons and that such disparate treatment either burdens a
fundamental right, targe a suspect class, or has no rational baSis. for
Bio-Ethical Reform, Inc. v. Napolitan&48 F.3d 365, 379 (6th Cir. 2011)
(internal quotation marks omitted). Because no fundamental right or suspect
class is involved in this case, plaintiffs beae thurden of establishing
DWSD's policy “is not rationally related to any legitimate public interest.”
Ondo v. City of Cleveland@95 F.3d 597, 608 (6th Cir. 2015).

This is an uphill climb. Under the rational basis standard, government
action is afforded a strong presumption of validity, and we will uphold it as
long as “there is a rational relationship between the disparity of treatment
and some legitimate government purpogé€iler v. Doe 509 U.S. 312,

320, 113 S.Ct. 2637, 125 L.Ed.2d 257 (1993). “A State, moreover, has no
obligation to produce evidence to sustain the rationality of a statutory
classification.”ld. The policy is presumed constitutional, and the burden is
on plaintiffs to negate “every conceivable basis which might suppold.it.”

at 320, 113 S.Ct. 2637 (citation omitted). Such deference is based on “a
paradigm of judicial restraintTriHealth, Inc. v. Bd. of Comm’rs, Hamilton
Cty., 430 F.3d 783, 791 (6th Cir. 2005) (citation omitted). The judiciary
does not “sit as a superlegislature to judge the wisdom or desirability of
legislative policy determinations made in areas that neither affect
fundamental rights nor proceed along suspect lindsller, 509 U.S. at

319, 113 S.Ct. 2637 (citation omitted). Our “Constitution presumes that

. improvident decisions will eventually be rectified by the democratic
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process and that judicial intervention is generally unwarranted no matter
how unwisely we may think a political branchshacted.TriHealth, 430

F.3d at 791 (citation omitted).

Plaintiffs assert thatHellers standard of presumed rationality is
inapplicable in the Rule 12(b)(6) context. In their view, requiring an equal
protection claimant to “incorporate into their pleay$ lengthy lists of
rebuttable rationales for challenged legislation” is “an impossible” task at
odds withTwomblys holding that a complaint need only include enough
facts to “raise a right to relief above the speculative level.” (AppellBnts

at 27 (quotingTwombly 550 U.S. at 555, 127 S.Ct. 195%)aintiffs are

mistaken.

Heller applies at the pleadings stai@dkiff, 409 F.3d at 770. “To survive

a motion to dismiss” in the rational basis context, “a plaintiff must allege
facts suffcient to overcome the presumption of rationality that applies to
government classificationsWroblewski v. City of Washbur®65 F.2d

452, 460 (7th Cir. 1992).

In re City of Detroit 841 F.3d at 701 (emphasis added).

In this case, the Trust does ndegk facts in its Complaint that are sufficientrébutthe
presumption of rationality to which the City is entitledn City of Detroit, the Sixth Circuit
distinguishes another cadgower v. Vill. of Mount Sterlingn which the plaintiff alleged thahe
municipality violated his equal protection rights when it failed to hire him as a policerafi the
same manner as other officefsl. at 702 (citingBower v. Vill. of Mount Sterlingd4 F. App’x 670,
672 (6th Cir. 2002)). In Bower, the plaintiff overcame “the presumption of rationality” in thg
municipality’s decision by alleging facts to reldhe two most likely nomiscriminatory reasons
offered by the municipality as to why it failed to hire hihd. According to the Sixth CircuiCity
of Detroit differed fromBowerbecause th€ity of Detroitplaintiffs’ complaint “include[d] no facts
rebutting the likely nosdiscriminatory reasons DWSD may treat residential and commer

customers differently.”ld. The Sixth Circuit noted that the citf Detroit had many reasons that
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may have justified the plaintiffs’ disparate treatment and tfalfysentfacts sufficient to overcome
any of these explanations, plaintiffs’ assertion that there is no rationalfbasie difference in

treatment is a legal conclusion not entitled to the assumption of trath(€iting Igbal, 556 U.S. at

678, 129 S.Ct. 1937

In the case at bar, the Trust alleges no facts in its Complaint to negate peigtéiaations
for the City’s decisionand, therefore,the Trust hasnot alleged sufficient facts teebut the
presumption of rationalitthat applies to the City’sashial of the Trust’s rezoning application.

The City is entitled to judgment in its favor with respect to Count TiMoe Trust cannot
establish a constitutionally protected property interest in the Property as rezoné@d.tolTRus, its
due process takingand substantive due process claims within Count Two fail as a matter of
Because the Trust does not allege facts sufficiergliatthe City’s presumption of rationality, the
City is also entitled to judgment in its favor on this claim. HoweverTthstmay, within fourteen
days of the date of this Memorandum Opinion and Order, file an amended complaigtfeeti an
equal protection claim only, that specificadigtsforth allegations to rebut the City’s presumption
rationality.

C. Counts Three and Four

The Trust seeks compensatory and punitive damages in Counts Three and Four for i
suffered as a result of the City’s denial of its rezoning request. Because thfailedsb establish
any of its underlying claims, the Court need not address the Trust’s demands for dama@zsurTh

finds that the City is entitled to judgment in its favor with respect to Counts Threeand F
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V. Conclusion

Accordingly, and for all the reasons set forth ab®@afendaris Motion for Judgment on the
Pleadings(Doc. No.13) is GRANTED. The Court grants Plaintiff a leave of 14 days to file :
amended complaint with respect to its equal protection claim.

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: SeptemberO, 2020 U. S. DISTRICT JUDGE
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