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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
IBRAHIM SHARQAWI, CASE NO. 1:20-CV-00271
Plaintiff,
-VS- JUDGE PAMELA A. BARKER

THE KIRBY COMPANY et al.,
MEMORANDUM OF OPINION AND
ORDER
Defendants.

This matter comes before the Court upon the Motion to Dismiss pursuant to Fed. R. (
12(b)(6) of Defendants The Kirby Company and The Scott Fetzer Company, filed on April 1,
(Doc. No. 4.) Plaintiff Iborahim Shargawiiled a Brief in Opposition orApril 15, 2020. (Doc. No.
5.) Defendansfiled a Reply In Support dheir Motion to Dismisson April 29, 2020. (Doc. No6.)

For the following reasons, DefendanMotion to Dismiss iSGRANTED IN PART and
DENIED IN PART as follows

l. Background

A. Factual Background

The Complaint contains the following factual allegations. In 1B&intiff Iborahim Shargawi
(“Plaintiff” or “Shargawi”) began a career in direct sales for Defendant ThbyKCompany
(“Kirby”) , a division of Defendant The Scott Fetzer Company (“Fetzer,” or, collectivaiyiby,
“Defendants”). (Doc. No. 1 at 1 4, 5.) Sharqgawi, a Florida resident of Middle Eastern descent
Kirby-branded vacuum cleanerdd.(at  13.) From 1991 through 2003, Shargawi was a succeg
vacuum salesman, and in 2003, Defendants authorized Shargawi to open his own

distributorship. Id. at § 14.) In 2005, Defendants promoted Shargawi to Division Mandgeat (
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1 15.) As Division Manager, Shargawi maintained his own distributorship while also mang
approximately 20 Kirby vacuum stores and training Factory Distributtalg. (

In 2010, Defendants promoted Shargawi again, this time to the role of Divisional Super
(Id. at 1 16.) As Divisional Supervisor, Sharqawi supervised between 25 and 45 storgs.
Defendants required Shargawi to dissolve his distributorship and sign a “Divisiopaivisor
Agreement” (“DSA”). (d.) The DSA identified Plaintiff as an independent contractiat. af  17;
see alsdoc. No. 14 at 1 8.)Shargawi alleges thaghile the DSA identified him as an independer
contractorjn practice, he waBefendants’ employee due to the amount of control Defendants exg
over Shargawi's employment. (Doc. No. 1 at § 1Agycordingto Shargawi, as a Divisional
Supervisor, he was required to:
[D]issolve hisdistributorship; rent and maintain an aitthe-home office;
organize and lead ralliespeetings, and training seminars; travel from Florida to
Cleveland four times per year fbivisional Supervisor meetings; visit each store he
supervised at least once every three mordbsument his travel time; submit his
calendar and travel reports to Kirby’s president of Néutierican Field Sales each
month; spend specific hours working s norhome office each dalge was not
traveling; pay for approximately 25 to 40% of his travel and accommodatpenses;
pay all costs associated with training his Sales Representatives, incliadimggtr
materials and conference room rental, emmoyadministrative assistant; pay all
payroll taxesfor himself and his administrative assistant; pay into the Florida
unemployment and workersompensation systems; and pay for all his travel and
lodging expenses when visiting the stores he supervised.
(Id. at 1 18.)

From 2005 through December 2017, Sharqawi reported to Kirby’'spitesmdent of North
American Field Sales, Bud Miley.ld( at § 19.) Sharqgawi alleges that he “worked under Miley
supervision without incident.”ld.) However, Shargawi alleges that things changed in January 2

when Miley resigned and was replaced by Kevin Reitmeikt. af § 20.) Shargawi alleg¢hat

“almost immediately after becoming Plaintiff's direct supervisor, Reitmeier begamsding”
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Shargawi, including calling him and sending demanding text messages to him between 6 a.n.

a.m. nearly every day, and “demanding to know [Sharqawi’s] whetga and activities at all times.”
(Id. at § 21.) According to Shargawi, Reitmeier “did not harass amMiddle Eastern Divisional

Supervisors| ] with excessive early morning telephone calls, demands to know theiaboese

and/or rude, demeaning, and harassing text messagesat { 22.)

Shargawi alleges that Reitmeier’'s behavior intensified after Sharqawaghtias opened a
cannabidiol (“*CBD”) store in Florida in May 2018ld(at § 23.) Shargawi alleges that on June 3
2018, Reitmeier “interrogated Plaintiff for more than an hour regarding his daughBd)'stGre,
including whether Plaintiff had loaned her money for the store, and whether Plaimiétl@acome
from the stoe.” (Id. at 1 24.)

According to Shargawion June 29, 2018wo days after Reitmeier questioned Sharga
about his daughters CBD stor&etzer's Vice President and General Counsel David La
“interrogated Plaintiff by phone regarding his daughter’'s CBD store . .Id."at(] 25) Shargawi
alleges that Lamb expressed concern that Sharqawi’'s daughter's CBD stomréalading Plaintiff

from fulfilling his DSA contract’s ‘best efforts’ provision . . . .1d() Further, Lamb “demanded”

that Shargawprovide information on any other “Kirby/Scott Fetzer employees’ CBD involvement.

(1d.)

During his June 29, 2018 phone call with Lamb, Shargawi alleges that he “reported to
that Reitmeier was treating him worse than his counterparts who were nutddé [Mastern descent,
and harassing him based on his national origin . . Id)) (According to Shargawi, neither Lamb
nor any other Kirby or Fetzer employee initiated an investigation into Sharqalegmatadns of

discrimination against Reitmeier(ld.) Rather, “almost immediately after” Shargawi reportg
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Reitmeier's harassment, Reitmeier's harassment of Sharqawi intendjiitecat § 27.) Reitmeier
called and texted Shargawi more frequently and demanded that Shargawiile@mdpesubmit
several reports that Sharqawi had alresualymitted (Id.)

Shargawi also alleges that Reitmeier continued to harass him about involvemer€@BiDthq
industry. (d.at 1 28.) Shargawi alleges that dudy 12, 2018 meetinig Cleveland, Ohio, Reitmeier
told Shargawi that Reitmeier “wanted all distributors and supervisors to begin informingpein
distributors and supervisors who were involved in the CBD industig.] Reitmeier followed up
this inpersondemandwith a 45 minutdong phone call to Shargawi in which he “interrogateq
Shargawi “regarding various employees Reitmeier believed were involved in thendB®ry . . .
S (Id. at  29.) Shargawi alleges that he told Reitmeier that “he felt uncomfortable discus
distributors’ and divisional supervisors’ involvement in the CBD industrid?) (Shargawi alleges
that Reitmeier did not subject ndtiddle Eastern Divisional Supervisors or Distributors to the sa
incessant harassment regarding Kirby distributors’ and supervisors’ involvemtenthe CBD
industry. (d. at 7 30.)

Following his two July 12, 2018 conversations with Reitmeier, Sharqawi agaid talteb
and reiterated his allegations of harassment and national origin discriminatiost &gimeier. 1¢l.
at  31.) Shargawi Heges that Lamb, Kirby, and Fetzer failed to heed this second complair
attempt to take any remedial actiord.)

According to Shargawi, Reitmeier continued to badger him about Kirby distributors’
supervisors’ involvement in the CBD industryid.(at § 32.) During the week of August 20, 201§
Reitmeiertraveled withShargawito visit four of Sharqawi’'s Factory Distributors.ld() Shargawi

alleges that Reitmeier “spent most of the time questioning Plaintiff about distribodoss@ervisors
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who were involved in the CBD industry.”ld() Shargawi alleges that three of the four Factary

Distributors he and Reitmeier visited were indeed involved in the CBD industry, antiahdold
Shargawi that theljad alreadylisclosed their involvement toeRmeier. [d. at  33.) According to
Shargawi, Reitmeier had not told these three Factory Distributors that theweiment in the CBD
industry was problematic.ld)

On September 4, 2018, Reitmeier asked for Shargawi’s resignattbrat {{ 34.) Shargawi
retained counsel on September 17, 2018. af § 35.) On September 27, 208Bargawi’s attorney
sent Lamb a letter outlining what she perceived to be Defendants’ various violatianws ¢fl.) On
October 8, 2018, Lamb “terminated Plaintiff's employmentd. &t { 36.)

B. Procedural History

Shargawi filed a Complaint on February 6, 2020. (Doc. No. 1.) Sharqawisdliegelaims
against Defendantgl) breach of contract, (2) unjust enrichment, (3) violation of pydalcy—
retaining legal counsel, (4) national origin discrimination, and (5) retaliat{tch. at Y 3774.)
Shargawi seeks a declaratory judgment, compensatory and punitive damages, and agarey/

costs. [d. at “Damages,” AE.) Defendants fileca Motion to Dismiss pursuant to Fed. R. Civ. R

12(b)(6) on April 1, 2020. (Doc. No. 4.) Sharqgawi filed a Brief in Opposition to Defendants’ Mation

to Dismiss on April 15, 2020, to which Defendants replied on April 29, 2020. (Docs. No. 5, 6.) ]
Defendants’ motion is ripe for resolution.

I. Standard of Review

Defendarg move for dismissddased on Shargawifailure to state a claim under Fed. R. Ciy.

P. 12(b)(6). Under Fed. R. Civ. P. 12(b)(6), the Court accepts the plaifaiftual allegationssa

true and construes the Complaint in the light most favorable to the pléetiGunasekara v. Irwin

I'hus,
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551 F.3d 461, 466 (6th Cir. 2009). In order to survive a motion to dismiss under this Ru
complaint must contain (Xenough facts to state a ichato relief that is plausible(2) more than
‘formulaic recitation of a cause of actisrelement$,and (3) allegations that suggestight to relief
above a speculative levélTackett v. M & G Polymers, USA, L1861 F.3d 478, 488 (6th Cir. 2009
(quoting in parBell Atlantic Corp. v. Twomb)\650 U.S. 544, 555-56, 127 S.Ct. 1955, 167 L.Ed.

929 (2007)).

The measure of a Rule 12(b)(6) challergehether the Complaint raises a right to reli¢

above the speculative level'does notrequire heightened fact pleading of specifics, but only enoy
facts to state a claim to relief that is plausible on its fa&assett v. National Collegiate Athletig
Assn., 528 F.3d 426, 430 (6th Cir.2008) (quoting in pasombly 550 U.S. at 5556, 127 S.Ct.
1955). “A claim has facial plausibility when the plaintiff pleads factual contemtifows the court
to draw the reasonable inference that the defendant is liable for the miscoretyed.&fshcroft v.
Igbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009). Deciding whether a com
states a claim for relief that is plausible is a “contpécific taskhat requires the reviewing court
to draw on its judicial experience and common serdedt 679, 129 S.Ct. 1937.

Consequently, examination of a complaint for a plausible claim for relief is ukeleria
conjunction with the “weklestablished principlinat' Federal Rule of Civil Procedure 8(a)(2) requirg
only a short and plain statement of the claim showing that the pleader is entitled toSpéeific
facts are not necessary; the statement need ginky the defendant fair notice of what the. claim
is and the grounds upon which it rest$&sunasekerab51 F.3d at 466 (quoting in pdttickson v.
Pardus 551 U.S. 89, 127 S.Ct. 2197, 2200, 167 L.Ed.2d 1081 (2007)) (quatiogpbly,127 S.Ct.

at 1964). Nonetheless, while “Rule 8 marks a notable and generous departure from the
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technical, codgleading regime of a prior era . it does not unlock the doors of discovery for
plaintiff armed with nothing more than conclusiongbal, 556 U.S. at 679, 129 S.Ct. 1937.

V. Analysis

A. Breach of Contract (Count One)

In Count One, Sharqawileges that Defendants breached the DSA when Defendants ex
full control over Shargawi’'s employment and treated him like an emplogker than an
independent contractor, in contravention of the DSA. (Doc. No. X &3139) Specifically,
Shargawi alleges that Defendatresated him as an employee, rather than an independent contrg
when Defendants required Sharqawvi

[R]ent and maintain an owff-the-home office; organize and lead rallies, etiegs,

and training seminars; travel from Florida to Cleveland four times per year for

Divisional Supervisor meetings; visit each store he supervised at least oncémeery t

months; document his travel time; submit his calendar and travel reportdtosKir

president of North American Field Sales each month; spend specific hours working in
his norhome office each day he was not traveling; pay all costs associated with
training his Sales Representatives, including training materials and confevente

rental; employ an administrative assistant; pay all payroll taxes for himself and his

administrative assistant; pay into the Florida unemployment and worker’s

compensation systems; and pay thousands of dollars per month on travel and lodging
expenses for the travel Defendants required of him.
(Id. at § 390 Sharqawifurther allegeshat Defendants breached the implied covenant odl gaith
and fair dealing when they engaged in “opportunistic behavior and conduct” that surp
Shargawi’sreasonable expectations and disregarded his riglatsat ([ 40, 41.)

In their Motion to Dismiss, Defendants argue that Shargawi fails to plead anylfa

allegations that, if true, establish that Defendants breached the DSA by exertimghsoomtrol over

his job performance that Shargawi became Defendants’ employee, rather than reamair

independent contractor. (Doc. Neldt PagelD# 64.Pefendants further contend that Shargawi
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allegation that the DSA requirements “transform him into mapleyee” is not dispositive of an
employeeemployer relationship “because the parties to the Agreespentfically contemplateuch
behavior as that of an independent contractdd?) (

In response, Sharqawi argues that the DSA’s identification of Shargawi as amahelgpe
contractor does not bar him from asserting his breach of contract claim becaussoatingk/look
to the “economic reality” to determine whether the relationship between the paases practice,
one of an employeemployee. (Doc. No. 5 at PagelD# 8&harqawi contends that he adequateg

plead facts demonstrating that Defendants controlled so much of his work to render hiphcgeem

rather than an independent contractad. §t PagelD# 84.) Shargawi also contends that whether

was an independent contractor or employee is arfgasive question inappropriate for the Motio
to Dismiss stage.Id. at PagelD# 85.) Finally, Shargawi points out that the two cases Defeng
rely upon in tieir Motion were appellate reviews nflings on summary judgment motignather
than motions to dismiss and are thus inapposite a¢dnig stage ofhe litigation. (d.)

In their Reply, Defendants reiterate their argument that Shargawi failéebtbfacts that, if
true, establish that Defendants controlled Shargawi’s work enough to render himplayeem (Doc.
No. 6 at PagelD# 93.) Defendants argue Shargawi fails to plead any facts that couldrdéremms
employeremployee relationship existed under the eight factors Ohio courts analyze
determining the nature of the relationship between the parteksat PagelD# 93-95.)

“The elements for a breach of contract claim are that a plaintiff must deatenisy a
preponderance of the evidence (1) that a contract existed, (2) that the plafitt&difais obligations,
(3) that the defendant failed to fulfill his obligations, and (4) that damages ceahtethis failure.

Williams v. Richland County Children Serv861 F.Supp.2d 874 885 (N.D. Ohio 2011)dfting

ly

he
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Telxon Corp. v. Smart Media of Delaware, |[M€ase Nos. 22098, 22099, 2005 WL 2292800, at *R0

(Ohio App. 9h Dist. 2005). The Court agrees with Defendants that there is no dispute that Shat

and Defendants were partiesatoontract—namely, the DSA. (Doc. No-4.) The key analysis with

gawi

respect to Shargawi's breach of contract clagsmwhether Shargawi remained an independent

contractoras set forth in the DSA, or if Defendants exerted enough control over his worknserter
to transform him into an employee.

Under Ohio law, “[w]hethersomeone is an employee or an independent contracto
ordinarily an issue to be decided by the trier of fact. The key factual deteonimatvho had the

right to control the manner or means of doing the woBwo5tic v. Connqgr37 Ohio St.3d 144, 145-

46 (1988);see also Fox v. Nationwide Mut. Ins. Cbl7 N.E.3d 121, 130 (Ohio App. 10th Dist,

2018) (quotingBarcus v. BuehemNo. 14AP-942, 2015 WL 4628724, at *3 (Ohio App. 1(dst.
2015)). ‘If the employer reserves the right to control the manner and means of doing the wqg
well as the result, then an employanployee relationship is created. . . . On the other hand, if
employer only specifies the result and the worker determines the manner and meants thiedob,
then an independent contractor relationship is créatedx, 117 N.E.3d at 130nternal citations
omitted. Courtsmust consider multiple factors when determining what kind of relationship ex
“including who controls the details and quality of the work; who controls the hours worked;
selects the materials, tools, and personnel used; who selects the routedjrawellength of
employment; the type of business; the method of payment; and extipept agreements or
contracts.” Id.

As an initial matter, the Court notes that Sharqgawi correctly points out that thedestoa

which Defendants draw extensive comparisons in tletion—Fox v. NationwideandHaynes v.

rk, a:
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Kirby—areappellate reviewsf summary judgment rulirgghat hinged on the independent contractpr

versus employee analysis. (Doc. No. 5 at PagelD# 85.) Defendants do not address this argy
their Reply, nor direct the Court’s attention to any cases with a procedural postilae & the
instant matter.

The Court finds that, at this juncture, Shargawiglagsibly alleged sufficient facts suggest
that a breach of contract occurred when Defendants treated him as an emplbgedhaat an
independent contractor.Sharqawialleges the existence of a contract, that he performed
obligations under the DSA, that Defendants failed to treat him as an independenta@om@naicthat
he suffered damages as a result. (Doc. No. 1 at 18,18#42.) Shargawi further allegebatt
Defendants controlled his work details and quality in such a way that they forced him s$caact
employee, rather than an independent contractor when Defendants réguitedrganize and lead

rallies for distributorsmaintain an out-of-th&ome office tfravel to every store that he supervised

anywhere between 25 and 45 stores—every three months, maintain specific office houdags the

that he did not travel, employ and compensate an administrative assistisrndwn expense, and pa)

for a varety of expenses, including travel and state and federal taxes. (Doc. No. 1 at 11 16, 18.

Sharqawi also alleges that Defendants paid him a $250,000 base salary as Div
Supervisor, but required him to dissolve his own successful distributorsionulén to become a
Divisional Supervisor. I€. at  16.) Shargawi’'s alleged salary is at least one notable fact
difference between the instant case Hagines v. KirbyandFox v. Nationwide In Haynes the Sixth
Circuit noted that “Kirby paid no salary or benefits to Haynésaynes v. Kirby Co 78 F.3db84 at
*3 (6th Cir. 1996). In Fox, Nationwide paid the plaintiff's retail insurance agency on commiss

and the plaintiff paid taxes on her “selinployed income.”Fox, 117 N.E.3d at 133. Sharqgawi, o}
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the other hand, alleges that Defendants paid him a “base salary of $250,000.” (Doc. No. 1 a|
The method of compensation is one factor courts examine when determimatiger a plaintiff was
an independent contractor or an employ8ee, e.g., State ex rel. Peyton v. SchumablterOOAP-
78,2000 WL 1715901, at *2 (Ohio App. 10th Dist. 200AcceptingSharqgawi’s allegation that
Defendants paid him a salary as true, thggests thaBhargawimay have been Defendants
employeenot independent contractord. (truck drivets compensatioy “the ton hauled and not
hourly wage or salary,” indicatithat he was an independent contractor, not employdédhis stage
in the litigation, the Court need not determine whether Shargawi was an employeepen et
contractor under these facts. Ratlilee, Court finds that Sharqatlleged sufficient facts to create
a plausible claim for relief,” which is sufficienttwercome Defendants’ Motion to Dismiskammal
v. Am. Family Ins.No. 1:13CV-437, 2013 WL 4049673, at *5 (N.D. Ohio Aug. 2013).
Accordingly, Defendants’ Motion to Dismisshargawi'sbreach ofcontract claim(Count One)is
denied.

B. Unjust Enrichment (Count Two)

In Count Two, Shargawi alleges that Defendants were unjustly enriched “byassifghg
Plaintiff as an independenbntracor, butrequiring him to pay hundreds of thousands of dollars
their expenses, including payroll taxes, an administrator assistant’s salary, tragelti@sing
expenses, office rent and expenses, equipment leases, worker's compensatmengsidyment
compensation.” (Doc. No. 1 at T 4&hargawi alleges that Defendants are aware of the benefits
they unjustly received and that Defendants retained these benefits “under @raenswhere it
would be unjust to do so without paymerit 8harqawi. [d. at Y 46, 47.) Shargawi alleges th3

“[tlhe DSA contract does not govern this dispute because it was procured in baddéadinse

11
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Defendantsintentionally mislabeled Shargawi as an independent contractor, rather than
employeeto avoidpaying such costthemselves. Id. at 1 48)

Defendants argue that Shargawi’s unjust enrichment claim should be dishessede the
DSAgoverned Shargawi’s and the Defendants’ relationsinigh Shargawi cannot recover on a theo

of unjust enchmentwhenavalid express contract existed. (Doc. No. 4-1 at PagelD# 67.)

Shargawi’s counterargument is twofold. First, he contendsighatlequately plead his unjus

enrichment claim in the alternative to his breach of contract ckains, permitted under Fed. R. Civ.

P. 8. (Doc. No. 5 at PagelD# 86.) Secondassertshat Defendants procured the DSA in bad fai

and therefore, he may recover on both his unjust enrichment and breach of contract d¢th)ms.

AS al

ry

—+

h

In their Reply,Defendants reiterate their argument that Shargawi’s unjust enrichment glaim

fails because an express contract governed his relationship with DefendantdNgD®at PagelD#

95.) Defendants also argue tlsdtarqawi‘alleges no facts to support his conclusory allegation t

hat

the Agreement ‘was procured in bad faith.ld.] Defendants further argue that the express terms of

the DSA undermine Shargawi’s allegation of bad faith because the DSA cleédirigdetich of the
costsfor which Shargawi was respeible at the outset of his relationship with Defendantd. at
PagelD# 96.)

Unjust enrichment occurs under Ohio law when a party isgteipt of benefits which he is
not justly entitled to retain.Hambleton v. R.G. Barry Cordl2 Ohio St.3d 179, 183 (1984) (quotin

Hummel v. Hummell33 Ohio St. 520, 525 (1938)Y.0 establish a claim for unjust enrichment,

Q7

a

party “must demonstrate that (1) he conferred a benefit upon a defendant, (2) the ddfaddant

knowledge of the benefit, and (3) the deferidatained the benefit under circumstances where it

would be unjust to do so without paymenRG Long & Assocs., Inc. v. KilejMo. CA2014-10-129,

12
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2015 WL 3824365, at *2 (Ohio Ct. App. 12th Dist. June 22, 20Msyreover, ‘a party may not

maintain a clan for unjust enrichment whemn express contract covering the same subject mdtter

exists, in absence of bad faith.Eberhard v. Chicago Title Ins. GdNo. 1:1%tcv-834, 2012 WL
13029534, at *16 (N.D. Ohio March 31, 2018uotingRandolph v. New England Mut. Life Ins. Co
526 F.2d 1383, 1387 (6th Cir. 1975). “The bad faith must be in inducing the party to enter in
contract or terminating the contractid. (citing Randolph 526 F.2d at 1387).

The Court holds that Shargawi has statechagible claim for unjust enrichment at this ear
stage of the litigation. Shargawi has alleged that Defendants procured then[34 faith by

deliberately mikbeling him within the contracts an “independent contragtobut subsequently

requiring him to payfor thousands of dollars expenseso that Defendants could dodge thege

to the

Yy

expenses themselvegDoc. No. 1 at  448.) Thus, at this juncture, Shargawi’s unjust enrichment

claim should survive Defendants’ motion to dismiSge, e.g., Commodigy OG Vegas Holdings LLC

v. ADM Labs417 F. Supp. 3d 912, 927 (N.D. Ohio 2019).
Defendants’ argument that the contractual terms undermine Shargawi’s baallégjation
is unavailing at this stageDefendants argue that paragraphs-8, @nd 10 of the BA detailed

“every cost Plaintiff allegedly incurred.” (Doc. No. 6 at PagelD#95 The Court disagreesith

Defendants While some of Shargawi’s allegedly unfair expenses are covered in the DSA apéhers

not. For example, the DSA does not state that Shargawi is responsible for astimgintaining

an outof-thehome office, nor does it state that he is responsible for hiring and paying an

administrative assistantSharqgawi has alleged that he agreed to be an independent contract
Defendarg but found himself saddled with “hundreds of thousands of dollafseofexpenses.”

(Doc. No. 1 at § 44.) If Defendants induced Shargawi to enter into the DSA by offering

13
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independent contractor status, but subsequently required Shargawi to pay for thousands of d(
expenses, Defendants “may have obtaineéreefitthe value of which Plaintiff may be entitled tq
recover.” DuBrul v. Citrosuco N. Am., Inc892 F. Supp. 2d 892, 915-16 (S.D. Ohio 2012).

Further, Sharqavsufficiently plead hisinjust enrichment claim, independent of his bad fa

vllars

allegation becausée alleges that Defendants “required” him to pay for certain expenses nyt clear

covered by the DSA. (Doc. No. 1 at § 18.) As discussgda the DSA does not explicitly statg
that Shargawi was required to rent and maintain afobtite-home office ad hire an administrative
assistant. I(l.) Accepting as true Shargawi’s allegation that Defendants required him fiar pagse
non-contractual requirements, then Shargawi may have paid for these requirementsvat host
and to Defendants’ benefiSee DuBryl892 F. Supp. 2d at 915-16.

Accordingly, Defendants’ Motion to Dismiss Shargawi’s unjust enrichment ql@ount
Two) is denied.

C. Violation of Public Policy—Retaining Legal Counsel (Count Three)

In his third claim, Sharqawi alleges tHa¢fendants terminated his employment “at least|i

part because he consulted an attorney regarding his employment rights.” (Doc. No. 1)at
Shargawi alleges that Defendants lacked an overriding business justificatie@rnfiimating his
employment and that Defendants’ conduct jeopardizes a clear public policy favoringhthto
consult an attorney.ld. at 1 5256.) Shargawi alleges that Defendants’ outrageous conduct dam
him in excess of $75,000 and renders Defendants liable for punitiveges. Il. at 1 56, 57.)

In their Motion to Dismiss, Defendants argue that Shargawi’s violation of padilicy claim
fails as a matter of lawecause Florida, not Ohio, law governs this cJand Florida law does not

recognize a public policy exception to-waill employment. (Doc. No. 4 at PagelD# 68.)

14
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Defendants argue that, per Ohio’'s cheixtdaw rules, Ohio law dictates that “tort claims ar
governed by the law of the state in which the injury was committed, unless a party showsttiet g
state has a more significant relationship to the actiold” af PagelD# 6&9 (internal quotations
omitted).) According to Defendants, under the fdactor test Ohio courts apply to determin
whether another state has a more significant relationship to the action, Shampetidemonstrate
that Ohio has a more significant relationship to the action to overcome the piiesutimgit Florida
law applies. Id.) Defendantsalsoargue that, everf Dhio tort law applies, Shargawi’s claim stil
fails because Shargawi is not Defendants’ employiek ai PagelD# 72.) Defendants further argy
that, even ifOhio law applies an&hargawi is considered Defendants’ employee, Shargawi’s cl
fails becage he does not allege sufficient evidence to establish his public policy cldim. (

In his Opposition, Shargawi argues that Ohio, not Florida, law applies to his tort ctainsbe
Ohio “has a more significant relationship” to his lawsuit because tfenBents are located in Ohig
and therefore, their decision to terminate Sharqawi’s alleged employment ddou@gio. (Doc.
No. 8 at PagelD# 888.) Further, Sharqgawi argues Ohio has a more significant relationship
Florida because Shargawi’s reteitship with Defendants was centered in Ohio because Defend
required Shargawi to travel to Ohio to attend meetings and because the DSA wasdpbgpa
Defendants, who are headquartered in Ohlid. af PagelD# 88.)

In their Reply, Defendants reiterdteeir argument that Shargawi’s violation of public polic
claim fails because it arises under Florida, not Ohio, law. (Doc. No. 6 at PagelD# 9énddes
argue that Shargawncorrectly attempts to combine the first and second factors in the “m
significant relationship” analysis.ld.) Defendants argue that Shargawi’'s Complaint contains

allegations regarding where Defendants’ decision to terminate Shargawwi®yement occurred, or
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that Shargawi was actually terminated in Ohidd.)( Further even if Sharqgawialleged that the
termination decision originated in Ohio, such allegations do not overtbimanatter'smore
significant ties to Florida. Iq. at PagelD# 97.) Defendants also argue that Shasjalleged four
visits to Cleveland perearpalein comparison to a decade of alleged employment in Floridaat(
PagelD# 99.)

1. Choice of Law

A court exercising diversity jurisdiction must apply the chaitéaw rules of the forum state.
Reilly v. Alcan Aluminum CorplNo. 983566,1999 WL 313879at*2 (6th Cir. 1999). InCharash
v. Oberlin Collegethe Sixth Circuit recognized:

Ohio choice of law rules are applicable here, and the Ohio Supreme Court has held

that the Restatement (Second) of Conflicts governs choitawvofuestions in this

state. Morgan v. Biro Mfg. Cq.15 Ohio St3d 339, 342, 474 N.E.2d 286 (1984);

Macurdy v. Sikov & Lovye394 F.2d 818, 820 (6th Cit990). As we noted ilMacurdy;

Ohio continues to recognizex loci delicti the place where thert occurs, but that

principle no longer automatically determines which ssataw applies.Rather, the

court must apply the Restatement analysdls.

Charash v. Oberlin Collegdl4 F.3d 291, 296 (6th Cir. 1994).

The Restatement (Second) of ConfliGtecorporates the general principle theite local law
of the state which, with respect to that issue, has the most significant relatitmgiie occurrence
and the partiesshould be applied in tort situatiohsReilly, 1999 WL 313879, at *3. According to
the Restatement, coudmalyzethe following factors: “(a) the place where the injury occur(by,
the place where the conduct causing the injury occuicgthe domici, residence, nationality, placg

of incorporation and place of business of the parties, and (d) the place where thesiefatif any,

between the parties is centeredd., quoting Restatement (Second) of Conflicts of Laws, § 145
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“[T]hese contacts are to be evaluated according to their relative importaticeregpect to the
particular issue.”ld.

In this case, the first factor, the place where the injury occurred, weighs in favoryhgpp
Florida law. At all relevant times, Shargawi was a resident of and warkéldrida. (Doc. No. 1 at
11 4, 18.) When Lamb allegedly terminated Shargawi’'s employment on October 8, 2018, Sh
worked in Florida, not Ohio.Id. at 14, 18, 36.)Accordingly, the injury to Shargawihis alleged
wrongful terminatior—occurred in Florida, where he lived and worke8eeReilly, 1999 WL
313879 at *3 (“[A]n inquiry into the place where the injury occurred unequivocally points to
preeminence of Geordgminterests,” because the plaintiff resided in Georgia for six years prior t(
dismissal and because he was basgdbthe company’s Georgia offices.$ee also Kirk v. Shaw
Envtl., Inc, No. 1:09¢v-1405,2010 WL 2162018, at *5 (N.D. Ohio May 25, 2010) (concluding th
the plaintiff’s injury occurred in Ohio because the plaintiff primarily reside@hio andvorked out
of an Ohiebased office at the time of his terminatioBecause the place of the injury is Florida, th
presumption exists that Florida is the state with the most significant relationship tavibist,
assuming that Ohio’s interest does not outweigh Florida’s interest under the remadhing. See
Hoyt v. Nationwide Mut. Ins. CdNo. 04AR-941,2005 WL 3220192, at *6 (Ohio App. 10th Dist
2005).

The second factor, the place where the conduct causing the injury occurred, weighs ir

of applying Ohio law.Sharqgawi alleges that both Defendants are headquartered in Ohio. (Dog.

1 at 1 5, 6.) Sharqgawi further alleges that Labdfendant Fetzer'¥ice President and Genera,

Counsel, terminated Shargawi on October 8, 2018légitimate reasons.Id. at 11 25, 34.) Thus,
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the dismissal decision “emanateddm Ohio. See Reilly1999 WL 313879, at *3see also Kirk
2010 WL 2162018, at *6.

In arguing that the second factor weighs in favor of applying Florida law, Defendants &
that because Shargawi’s alleged injury occurred in Florida, the conduct that causkedéukigury
also occurred in Florida. Neither case Defendants cite supports this contdfitisn.in Hoyt v.
Nationwide Mut. Ins. Co.the court found that the plaintiff sustained her injury in New Jers
because she “lived and worked in New Jersdydyt, 2005 WL 3220192, at *6. The court did no
directly address the second factor and did not make a finding about whidhaiagerious conduct
emanated fromId. SecondWalker v. Nationwidés distinct from this case becaud&lkeris an
appellate affirmation of a summary judgment motidralker v. Nationwide Mut. Ins. G&No. 16AR
894,2018 WL 2113629, at *4 (Ohio App. 10th Dist. 2018)Wialker, theappellate courtound that
there was “scant evidence” to support the plaintiff's assertion that the injwoemgsict emanated
from Ohio. Id. The court noted that the defendant “submitted two affidanitsupport of its
contention tat the decision to terminate Walker's employment was made and carried o
Tennessee” and that the plaintiff pointed to no evidence that demonstrated a reason toedd
affiants orany inconsistency in the defendant’s evidenkce. However, evidenchas not yet been
submitted in this case. Shargawi has alleged that Defendants are headquai@hiedand that
Lamb, Fetzer’s Vice President and General Counsel, terminated his employbeatNo. 19 5, 6,
36.) Accordingly, this factor favors applyi@hio law, rather than Florida law.

The third factor, the residence and/or place of business of the parties, does not weigh i
of the application of either Florida or Ohio lavdee Reilly1999 WL 313879, at *3. Defendants

principal place of business is Ohio. (Doc. No. 1 at 11 5, 6.) Shargawi is a residehirafried in
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Florida. (d. at 1 4, 18.) Accordingly, this factor does not faaoplication ofeither Floriddaw or
Ohio law. See Kirk 2010 WL 2162018, at *6.

Finally, the fourth factor, where the parties’ relationship was centered, fapplisation of
Florida law. Shargawi worked as a Divisional Supervisor from his Florida oftioe November 1,
2010 through October 8, 2018. (Doc. No. 1 at Y 16, 36.) Prior to oo to Divisional
Supervisor, Shargawa Florida residenhad been affiliated with Defendants since he began selli
Kirby vacuums in 1991.(1d. at 1 4,13.) Shargawi maintained an eot-home office in Florida,
employed an administrative assistantFlorida, and paid into the Florida unemployment af
worker’'s compensation systems, all in furtherance of his work as a Kirby DivisionalSope (d.
at 1 18.) The Court is unpersuaded by Shargawi’s argument that his relationship ertdabes
was centered in Ohio because Shargawi made quarterly trips to Cleveland forssupeegtings.
(Doc. No. 5 at PagelD# 88.) The Court agrees with Defendants that Sharqavws'®fyeark in
Florida, rather than his handful of trips to Cleveland, are indicative of the locus relatienship.
(Doc. No. 6 at PagelD# 99.)

Considering th&®estatement 8§45 factoroutlined above, the Court finds that Florida has t
most significant relationship to the caséhus, Florida law govesisShargawi’s violation of public
policy tort claim.

2. Application of Florida Law to Shargawi’'s Public Policy Claim

According to “Florida’s established rule for termination ofadt employment, Wwhere the
term of employment is discretionary with either partynolefinite, then either party for any reaso
may terminate it at any time and no action may be maintained for breach of theymem

contract.” Bruley v. Vill. Green Mgmt. Co592F. Supp.2d 1381, 138485 (M.D. Fla. Dec. 9, 2008)
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(quotingDeMarco v. Publix Super Markets, In@84 So.2d 1253, 1254 (Fla.1980). Florida “dog
not have such a public policy exception” to this ruld. at 1385. Thus,td bring a norcontract
claim for wrongful discharge in Florida, an employee must rely on statutory causésmicaeated
by the Legislaturé. Id. (citing Hartley v. Ocean Reef Club, Ind.76 So.2d 1327, 1330 (Fla. Bikt.
App. 1985). Shargawi does not identify any such statutory cause of aetiondoes one exist undef
Florida law—and so this claim failsld. Accordingly, Defendants’ Motion to Dismiss Shargawi’
violation of public policy claim is granted.

D. National Origin Discrimination (Count Four)

In his fourth claim, Sharqawi alleges thdtie to his national origin, he is a member of
protected class pursuantfta. Stat8§ 760.01. (Doc. No. 1 at { 599hargawi alleges thaduring
his employment with Defendants, he was the only Divisional Supervisor of Middlercdeseent,
and thathe is equally and/or more qualified than his similarly situated/aders who are not of
Middle Eastern descent.ld( at 1 60, 61.) Sharqgawi alleges that Defendants subjected hit
discriminatory and disparate treatment and took adverse actions against him basedam Hes r
at 11 62, 63.) These adverse actions included subjecting him to incsdlsaand text messages
interrogating him about other Kirby employees’ involvement with the CBD industry, requi
Shargawi to report if other employees were involved in the CBD industry, requesting Shasigw
from Kirby, and ultimately terminating his employmentid. (at § 63.) Shargawi alleges that
throughout hisemployment, Defendants neither terminated nor requested resignations
Shargawi’s nonMiddle Eastern,similarly situated counterparts, everfrom employees that

Defendants knew were directly involved in the CBD industhy.) (Sharqgawi alleges that, as a resu
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of Defendants’ discrimination, he was denied equal employment opportunities based oiotéd n
origin and sustained substantial damages in excess of $75|608t I &-67.)

Defendants argue that Shargawi’s fourth claim fails on its face because Shaitgivicf
exhaust his administrative remedasrequired by the Florida Civil Rights A&CRA). (Doc. No.
4-1 at PagelD# 75.) Defendants argue that to satisfy the exhaustion requirement, Shasjdia
an administrative complaint with the Florida Commission on Human Resources JWOHR ore
year of the alleged violation, and, if the FCHR renders a no cause determinatrgaywshaustalso
request an administrative hearing witBiidays. [d.) Defendants argue that Shargawi’s failure 1
request an administrative hearing within 35 dayshef FCHR’sno cause determination bars hin
from bringing a civil suit for discrimination or retaliation under the FCRIA.) (Defendants further
argue that, even if Sharqawi had correctly exhausted all of his administratnezlies, his
discriminationclaim still fails because hgas an independent contractor, not Defendants’ employ
(Id. at PagelD# 76.)

In his Brief in OppositionShargawi does not address Defendaatgument that he failed to
exhaust his administrative remedies under Florida leastead, Shargawi argues that he plead bq
his national origin and retaliation claims under the FCRA, as well as Title Vithen®hio Civil
Rights Act. (Doc. No. 5 at PagelD# 90.) Shargawi argues that he satisfied Title VII's anlatines
exhaustio requirements when he filed an administrative claim with the FCHR and therthiide
lawsuit within 180 days of the FCHR’s no cause determinatitmh) Shargawi further argues tha
Ohio lawdoes not require employees “to exhaust administrative rembédfere filing a lawsuit for
national origin discrimination or retaliation.’ld() Further, Shargawi argues that whether he was

employee or an independent contractor ought not to be resolved at the Motion to Dismisgdsjag
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Rather,Sharqgawi argues that it is enough that he alleged that he was Defendants’ entpiloigee
stage. Id. at PagelD# 9®1.)
In their Reply, Defendants argue that Shargawi cannot maintain his national g@

discriminationclaim under the FCRA because he failed to exhaust his administrative rennediées

rigin

Florida law. (Doc. No. 6 at PagelD# 102Defendants argue that Sharqgawi’s failure to allege that

he also requested an administrative hearing following the FCHR’s “no causehideti®on is fatal
to hisclaim. (d.)

As an initial matter, the Court notes that Shargawi did not bring his national o
discrimination claim under Ohio law or Title VIlin Count Four,Shargawi alleges that he “is 4
member of a protected class pursuant to Fla. Stat. § 760.01, due to his national origin.” o(Cdoc
at  59.) Shargawi does not allege in his Complaint that his national origin claas @amger Title
VIl or Ohio law. Indeed,Count Four says nothing abaeitherTitle VII or Ohio law If Shargawi

intended to bring Count Four under Title VIl and Ohio law, he could have done so, as he did in

igin

|

Cour

Five of his Complain{“By retaliating against Plaintiff, Defendants violated Plaintiff's rights under

Title VII, Fla. Stat. 8 448.102, and Ohio Rev. Code 8§ 4112.0ZDoc. No. 1 at § 72.) Therefore
the Court will interpret Shargawi'slaimsasplead in the ComplaintL.) in Count FourShargawi
claims national origin discrimination under the FCR#ly, and 2.) in Count Five,he claims
retaliation under Title Vlland Florida and Ohio law.

A “[p]laintiff must exhaust administrative remedies before filing suit undethe. FCRA
Ceus v. City of Tamp#&lo: 8:16¢cv-1513-T36TBM, 2018 WL 10140155, at *6 (M.D. Fla. Jan. §
2018). To maintain a civil action under the FCRplaintiff must file a complaint with the FCHR

within one year of the alleged violatioMiller v. Fla. Hosp. WatermarNo. 5:13-cv—-249, 2013 WL
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5566063, at *3 (M.DFla. Oct.8, 2013). If the FCHR determines that no reasonable cause exig

believe that a violatiomccurredanddismisgsthe complaint, the aggrieved person may file for an

administrative appeal within 35 days of theHR'’s decision. The FCRA is clear: “If tlaggrieved

person does not request an administrative hearing within the 35 days, the claim will & bdae

ts to

Stat. 8 760.119). “In other words, when the FCHR issues a ‘no cause’ determination ¢n a

discrimiration or retaliation claim, the complainant is required to follow the administrative

procedures set forth under Florida law. The failure to follow these administratisedpires and to
request an administrative hearing within 35 days of the ‘no cause’ determinatidhéaomplainant
from bringing a civil suit for discrimination or retaliation under the FCRAMiller, 2013 WL
5566063, at *3.See als&chober v. Town of Fort Myers Beach, M. 2:13€V-857+tM-38CM,
2014 WL 6469881, at *6 (M.D. Fla. Nov. 17, 2014).

Here, Shargawi alleges that he “exhausted all preliminary administrafjuigenments prior
to instituting this action by filing a charge of discrimination with the Florida Commissidgftuman
Relations (“FCHR”) within one year of the discrimination, fohigh he received a Notice of
Determination on or about November 26, 2019.” (Doc. No. 1 at Ys&6.alsdDoc. No. 15 at
PagelD# 3940.) However, nowhere in his Complaint does Shargawi allege thegchested an
administrative hearingvithin 35 days ofreceipt of the FCHR’s no cause determination lett
Shargawi’s failure to “request an administrative hearing with 35 days aidheuse’ determination
bars [Shargawi] from bringing a civil suit for discrimination or retaliation utige FCRA.” Mill er,
2013 WL 5566063, at *3. Thus, the Court dismisses Count Four, Shargawi's national

discrimination claim.
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E. Retaliation (Count Five)

In his final claim, Shargawi alleges tHaéfendants retaliated against him after he “engag
in the protected aiefity of reporting and opposing Reitmeier’s discrimination and harassmen
David Lamb.” (Doc. No. 1 at {1 69.3hargawi alleges that Defendants were aware that he eng
in the protected activity, but nevertheless retaliated against him by increasimgathenty of the
harassing calls and texts, frequently interrogating him about employees’ CBD invotyer
requesting Sharqgawi’s resignation, and eventually terminating his employmkshtat ( 71.)
Shargawi alleges that Defendants violated his sigimder Title VII,Fla. Stat§ 448.102, and Ohio
Rev. Code § 4112.0&hen they retaliated against himld.(at § 72.) Shargawi alleges tha
Defendants’ outrageous conduct damaged Sharqgawi in excess of $75,000, and renderatbef
liable for punitivedamages. I¢. at 1Y 73, 74.)

In their Motion to Dismiss, Defendants argue that Shargawi’s retaliation iddarred under

the FCRA because Shargawi failed to exhaust his administrative remediesenadachtorequest

an administrative appeal. (Doc. Nelét PagelD# 77.) Defendants further argue that his retaliat

claim is barred under Title VII and Ohio law because Shargawi is not Defendaptsyem but an
independent contractor.ld() Defendants contend that Title Ydland Ohids protections against
retaliation extenanly to employees, not independent contractors, and therefore, Shargawi’'s
fails as a matter of law.ld. at PagelD# 77-78.)

In response, Sharqawi argues that he satisfied Title VII's administrativedy exhastion
requirements and that Ohio law does not require exhaustion, and therefore, heingalyis

retaliation claim under both. (Doc. No. 5 at PagelD# 90.) He also argues thatrwieeibean
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employee or independent contractor is an inappropriateiguegtthe motion to dismiss stage an
should be allowed to proceed on his retaliation claim as an alleged empluyed.PagelD# 91.)

In reply, Defendants argue that Florida, not Ohio, law governs Shargawiiatretatlaim.

(Doc. No. 6 at PagelD#03.) Because Ohitreats employment discrimination and retaliation claims

as tortcauses of actigri-lorida law goversfor the same reasons thafjdverns Shargawi’s violation
of public policy tort claim. Ifl.) Defendantslsoreiterate their argument that Shargawi was
independent contractor, not employee, and so his Title VII cdégofails. (d. at PagelD# 104.)
First, as discussed above, a court exercising diversity jurisdiction must apply tbeafhoi
law rules of the forum stateReilly, 1999 WL 313879, at *3. “To determine tlav applicable to
employment discrimination claims, Ohio treats the cause of action as aRartifi v. Telxon Corp.
No. G-1-98-503,2001 U.S. Dist. LEXIS 25181, at *17 (S.D. Ohio Jun. 25, 2001) (cRieifly, 1999
WL 313879, at *3). Under Ohi® choice-oftaw rules the Restatement (Second) of Conflict
governs. Reilly, 1999 WL 313879, at *3. In tort situations, the Restatement (Second) of Coni
“incorporates the general principle thite local law of the state which, with respect to that iss
has the most significant relationship to the occurrence and the parti€sid. As discussedupra
Floridahas the most significant relationshépthe occurrence and parties at issue here. Accordin
Florida, not Ohio, law applies to Shargawi’s retaliation claee idat *3-4 (affirming dismissal of
plaintiff's Ohio employment discrimination claim because Georgia, rather them @w apjied).
Under similar situations, courts have found that plaintiffs may not maintain claimstbedsg
Ohio Civil Rights Act if, under Ohio’s choieef-law analysis, a different state has a more significg
relationship to the tort occurrence and the partiesRéditly, the Sixth Circuit affirmed the district

court’s dismissal of the plaintiff's employment discrimination tort claims under Ohio Reilly,
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1999 WL 313879, at *3. The court concluded that the “applicable legal framework” for ithtéfita
employment discrimination tort claims was “provided by Georgia law,” where thsifflaved and
worked for six years prior to his termination, rather than Ohio ldwBecause the plaintiff sought
redress only under Ohio tort principles,” thetdct court’s dismissal of the plaintiff's Ohio claims
was proper.ld. See also Bachochin v. Shire RIN®. 1:06CV-486,2008 WL 339810, at *8 (S.D.
Ohio Feb. 6, 2008) (dismissing plaintiff's employment discrimination claim becaws@$Trather
Ohio lawv governs any potential state law challeng8hare'sfailure to transfer Bachochin”).
Because Floridéaw, rather than Ohio law governs Shargawi’s retaliation claim, Defendahts
Motion to Dismiss Shargawi’'s Ohio retaliation claim is granted.
Second as discussed above, a plaintiff must exhaust his administrative remedies tenmainta
an action under theCRA. See supra; see al$da. Stat. 8 760.11@). Shargawi does not allege that
he exhausted his administrative remedies under the F@stf faled to request an administrative
hearingwithin 35 days of receipt of his no reasonable cause |&es.supra Therefore, Shargawi’s

retaliation claim is barred undéne FCRA Defendants’ Motion to Dismiss Shargawi’s Florid

)

retaliation claim igrarted

The only claim left to address in Count Five is Sharqgawi’s Title VII retaliation cldirthe
VIl prohibits retaliating against employees who oppose unlawful employment psaSeed2
U.S.C. 8§ 20008(a). “To establish a prima facie case of retaliation a plaintiff must estatistfl)h
[ ]heengagedn a protectea@ctivity; (2) [his] ‘exerciseof suchprotectedactivity wasknownby the
defendant(3) thereafter thedefendant tookan actionthatwas‘materiallyadverséto the plaintiff;

and(4) acausakonnectiorexistedbetween th@rotectedactivity and themateriallyadverseaction
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Rogers v. Henry Ford Health Sy897 F.3d 763, 775 (quotingster v. City of Kalamazo@46 F.3d

714, 730 (6th Cir. 201%)

First, Shargawi alleges that he engaged in a protected activity when he complainexdb to| La

about Reitmeier’s alleged racial discrimioat and harassment. (Doc. No. 1 at 11 26, 31, 69.)

“[Clomplaining about allegedly unlawful conduct to company management is classic oppo

activity.” Wasek v. Arrow Energy Servs., |n882 F.3d 463, 469 (6th Cir. 201@jting Johnson v.

Sition

Univ. of Cincimati, 215 F.3d 561, 580 (6th C2000)) Second, Shargawi alleges that Defendants

were aware that he engaged in the protected acheitgusdie complaineddirectly to Lamb, Vice

President and General Counsel of Defendant Fetzer. (Doc. No. 1 at { 26, 31, 70.) ThireviSharga

alleges that Defendants took several materially adverse actions againstchiging Reitmeier’s

increase in the frequency of harassing calls deshandsto Shargawi, Reitmeier's request that
Shargawi resign on September 4, 204i&] finally Lamb’s termination of Shargawi’'s employment
on October 8, 2018.1d. at 11 27, 34, 36, 71.Termination of employment is a materially adverse
action. See Wasel682 F.3dat470. Fourth, Shargawi alleges that Defendants took these materijally

adverse actions against him because Shargawi complained repeatedliReibroeter’'s allegedly

)

discriminatory behavior to Lamb.Id¢ at  71.) When Defendants’ termination of Shargawi’
empgoyment is considered against the backdrop of his repeated complaints to Lamb abou¢Reitme
racial discrimination and Defendants’ alleged failure to address it, Shasqallegations are
sufficient to raise a plausible inference that his terminatias motivated in part by his protected
complaints. See, e.g., Parker v. Strawser Constr.,, 18607 F. Supp. 3d 744, 761 (S.D. Ohio 2018].

Lastly, the Court rejectBefendantsargumentthat Sharqgawi’s Title VII claim necessarily

fails because Shargawi wasfendants’ independent contractor, not employee. (Doc. Noat4
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PagelD# 78.) As discusssdpra the Court finds that Shargawi plead sufficient facts to support
allegation that he was Defendants’ employee, rather than independent contractor.

Accordingly, because Shargawi sufficiently plead a claim for retaliation under i)
Defendants’ Motion to Dismiss Shargawi’s Title VII retaliation claim is denied.
V. Conclusion

Accordingly, and for all the reasons set forth ahd@efendand’ Motion to Dismiss(Doc.
No. 4)is GRANTED IN PART and DENIED IN PART as followRefendants’ Motion t@ismiss
Count 1 (“Breach of Contract”) iDENIED; Defendants’ Motion to Dismiss Count 2 (“Unjus
Enrichment”) is DENIED; Defendants’ Motion to Dismisst 3 (“Violation of Public Policy-
Retaining Legal Counsel”) is GRANTED; Defendants’ Motion to Dismiss Céfitiational Origin
Discrimination”) is GRANTED; Defendants’ Motion to Dismiss Count 5 (“RetaliafianDENIED
with respect to Plaintiff's Titl& Il retaliation claim and GRANTED with respect to Plaintiff's Florid
and Ohio retaliation claims

IT1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: October 23, 2020 U. BISTRICT JUDGE
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