Jefferson Capit

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
JEFFERSON CAPITAL SYSTEMS,LLC, CASE NO. 1:20-CV-00990
Plaintiff,
-VS- JUDGE PAMELA A. BARKER

ELSADA ALVERANGA, et al.,
MEMORANDUM OF OPINION AND
Defendants. ORDER
This matter comes before the Court upon the Motion to Remand of Defendants/Caumte
and ThirdParty Claim Plaintiffs Elsada Alverangand Rosalie Alveranga (collectively, the
“Alverangas”). (Doc. No. 8.) Thir®PartyDefendant Exeter Finance, LLC (“Exeter”) filed a brief i
opposition to the Alverangas’ Motion to Remand on July 1, 2020, to which the Alverangas re
on July 17, 2020. (Doc. Nos. 11, 13.) The Court also grdfteter leave to file a surrgplwhich
Exeterfiled on July 24, 2020. (Doc. No. 14.For the following reasonthe Alverangas’ Motion to
RemandDoc. No. 8)is GRANTED.
. Background
In December 2014, the Alverangas entered into a retail installment sales certtraeast
Track Auto Sales (“Fast Trackfpr the purchase of a vehicléDoc. No. 11 at 15960.) Fast Track
subsequenthassignedts interest inthe contracto Exeter. (Id. at 160.) In 2016the Alverangas

defaultedon their paymenisandExeter repossessed and sold the vehiflé. at 16162.) Exeter

L Also, currently pending is Exeter's Motion to Compel Arbitration and Stage ®ending Arbitration (“Motion to
Compel Arbitration”), filed on May 28, 2020. (Doc. No. 7.) At the requesh@pirties, the Court stayed briefing o
Exeter’'s Motion to Comgl Arbitration until after it issued a ruling on the Alverangas’ Motion to Reimg8eeDoc.
Nos. 9, 10.)
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then assignedts interest in the Alverangagontract toPlaintiff Jefferson Capital Systems, LLQ
(“Jefferson”). (Id. at2.) On November 21, 2019effersorfiled a Complaint in the Court of Commor
Pleas forCuyahoga County, Ohio against the Alverangas seeking recovetlye ofemaining
$4,394.61 plus interest owed on ttentract. (Id. at 1-3.)

On February 14, 2020, the Alverangas respondéefterson’s @mplaint by filinga pleading
labeled as anAnswer, Affirmative Defenses, Counterclaim, and THwatty Complaint
(“Counterclaim™) (Id. at 95101.) Therein, the Alverangas asserted a cociaiar against Jefferson
under the “FTCHolder Rule” as well agwo claims against Exeter based on alleged violations
Ohio’s Retaillnstallment Sales Act (“RISA”) and the Ohio Uniform Commercial Code @QU)
related to Exeter’s repossession and sathefAlverangasvehicle. (d.)

On April 7, 2020, the Alvaangas, on behalf of themselves and a putative class,wited
they styled as an Amended Class Action Counterclaim Tdndl-Party Complaint(*Amended
Counterclaim”) (Id. at 15679.) In thar Amended Counterclaim, the Alverangas assexeral
claims against Exeteelating to the financing, repossessiand sale of the Alverangas’ and clag
members’ vehicles undéne common law, RISA, and the OUCCld(at 17077.* The parties
dispute howeverwhether the Amended Counterclaim inclsday claims against JeffersofDoc.
No. 11 at 6-11; Doc. No. 13 at 3-5.)

Subsequently, on May 6, 2020, Exeter removed the action to this Court. (Doc. No. 1.)
Notice of Removal, Exeter asserts that federal jurisdiction exists avé\terangas’ claims against

it under theClass Action Fairness Act (“CAFA"and that federal question jurisdictiaiso exists

2 Exeter contends the Amended Counterclaim also includes a claim under thETadarm Lending Act (“TILA"), but
the Alverangas characterize tAenended Counterclaim as only asserting state law clai®seDoc. No. 8 at 3; Doc.
No. 11 at4.)
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based onthe TILA claim. (Id. at 89.) Recognizing that thirgarty defendants are generally
precluded from removing a thighrty complaint, Exeter contends that removal is appropriate in th
circumstances because it wet properly joinedo Jefferson’s collection suit against the Alverangg
(Id. at 2.) According to Exeter, the Alverangas’ claims in substance constitute an indep&sten
action that was improperly misjoined to Jefferson’s collection suit) Exeter requests théte
Courtretain jurisdiction over the class action claims brought agéiastl sever and rematite rest
of the action. I¢l. at 2-3.)

On June 1, 2020, the Alverangas filed a Motion to Remand, contesting many of the ass
in Exeter’s Notice of Removal amalleging that Exeter's removal of the state court action w
improper for several reasons. (Doc. No. 8.) Exeter filed a brief in opposition to thamgast
Motion to Remand on July 2020, to which the Alverangas replied on July 17, 2020. (Doc. N
11, 13.) The Court also granted Exeter leave to file a surreply, \ERiterfiled on July 24, 2020.
(Doc. No. 14))

[I. Legal Standard

“The general removal statute, 28 U.S.@481(a) provides thatany civil action over which
a federal counivould have original jurisdiction may be removed to fedeaoairt by‘the defendant or
the defendants. Home Depot U. S. A,, Inc. v. Jacks@B89 S.Ct. 1743, 17452019) CAFA also
includes a removal provision specific to class actithreg meet certain requirements for feder
jurisdiction. See28 U.S.C. § 1453n re Mortg Elec Registration Sysinc., 680 F.3d 849, 85@th
Cir. 2012)(“[CAFA] confers federglrisdiction over class actions in which the mattezontroversy
exceeds $5 million, there is minimal diversitfycitizenship, and the proposed class includes at I

one hundred membetk. “That provision permits the removal of@ddss actiohfrom state court to
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federl court' by any defendawithout the consent of all defendardsd ‘without regard tavhether
any defendant is a citizen of the State in whichattt®n is brought. Home Depqt139 S.Ct. at
1746-47 (quoting 28 U.S.C. § 1453).

Generally, “[flederalcourts. . . must strictly construe removal jurisdictionAm Gen. Fin
Services v. Griffin685 F.Supp.2d 729, 732AN.D. Ohio2010) see also In re Mortg680 F.3dat
853. The removing party also “bears the burden of showatdgrémovalwas propef. Am. Gen.
685 F. Supp. 2dt732. Although ordinarily “[a]ll doubts as to the propriety of removal are resol
in favor of remand,Coyne v. Am. Tobacco C4d.83 F.3d 488, 493 (6th Cir. 19990 antiremoval
presumption attends cases invoking CAFA, which Congress enacted to facdjtadecation of
certain class actions in federal cquart Cherokee Basin Operating Co., LLC v. Oweésig} U.S.
81, 89 (2014).

1. Analysis

In their Motion to Rerand, the Alverangas assert that Exeter’'s removal was impropel
several reasons. First, the Alverangas contend that Exeter was properly jomgarag tothe
Alverangas counterclaims against Jefferson under Ohio Rules of Civil Procedure 13 afddo.

No. 8 at 23.) As such, the Alverangas assert that Exeter is aplairty counterclaim defendant thaj

has no right to remove a state court action to federal cddrtat&7.) Indeed, the Alverangas posit

that this case is on all fours with tBepreme Court’s recent holdinghtome Depat (Id.) Next, the
Alverangas argue that evédrExeter was misjoined, it still has no right to removalHasne Depot

does not provide for any such exception and the Sixth Circuit does not recognize three dufctf

ed
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fraudulentmigjoinder. (d. at 710.) Finally, the Alverangas also assert that Exeter’'s removal was




untimely because it failed to file its Notice of Removal within thirty days of viherAlveranga
filed theirfirst Counterclaim naming Exeter agparty to the suit. I¢. at 8.)

In opposition Exeter asserts it was, in fact, misjoireat that removal was therefore prope
Specifically, Exeter asserts that it is not a proper {pady counterclaim defendant under Rule 1
of either the Ohio or Federal Rules of Civil Procedure because the Alverangas’ Aimg
Counterclaim does not include any claims against Jefferson. (Doc. No. 1133t Exeter also
contends it was not joined as a proper tpadty defendant under Rule b4 either the Ohio or
Federal Rules of Civil Procedure because class actions may not be asseted-jpeety complaint
and the Alverangaslaims against it are not derivative of Jefferson’s claim against the Alveran
(Id. at 1315.) As such Exeter assertthat the Alverangas have actually improperly instituted
“disguised separate action” against Eexefld. at 15.) According to Exetgpursuant to Fed. R. Civ.
P. 21 andhe fraudulent misjoinder doctrinas well asts supporting principles, removal was prgpe,
and the Court should sever thesjoined claims and remartdose claims it lacks jurigction over
back to the state cour(ld. at 15-19.) With respect to the Alverangaassertion that removal was
untimely, Exeter asserts that the Alverangaitial Counterclaim did not provide any basis for feder
jurisdiction, and that Egter timelyremoved the action aftée filing of theAlverangas’Amended
Counterclaim. (Id. at 1920.)

Upon review of the parties’ arguments, the Court concludes that even if the Alvéra
claims against Exeter were misjoin@cthe state court action below, Exeter had no right to remg

the actiorto federal cour? As a resultthe matter will be remanded to state court.

3Based on this holding, the Court also need not addregatties arguments as to the timeliness of removal.
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As noted above, the general removal statute permits removal by “the defendaat
defendants” to atate court action, and CAFA’s removal provision similarly permits removal by “g
defendant.”28 U.S.C. § 144(); 28 U.S.C. 8§ 145®). The Supreme Court recently addresateit
parties may be considered “defendantith the right to remove a state court action unithese
provisionsin circumstances very similar to those presented heréloine DepatCitibank filed a
debtcollection action against an individual, Jackson, in state court related to chatgéascksan
incurred on a Home Depot credirda 139 SCt.at 1747. In response, Jacksam$wered and filed
his own claims: an individuatounterclaim against Citibank and thpdrty classaction claims
against Home Depot U. S. A., Inc., and Carolina Watatems, Iné. Id. After Citibank dismissed
its claims against Jackson, Home Depot removed the action to federal ceudmuo both the
general removal statute and CAFAL. Jackson then moved to remand the cége.

Upon review, the Supreme Court held that Home Depot’s removal was improperwiirst
respect to the general removal statthe, Supreme Court concluded that “8§ 1441(a) doeperotit
removal by any counterclaim defendant, includuagties brought into the lawsuit for the first tim
by the countedaim.” Id. at 1748. In support of this conclusion, the Supreme Court reasoned:

Home Depot emphasizes that it is a “defendam#i “claim,” but the statute refers to

“civil action[s],” not “claims.” This Court has long held that a district court, when

determining whether it has original jurisdiction over a caadtion, should evaluate

whether that action could have bd®ought originally in federal courtSeeMexican

Nat. R.Co. v. Davidson157 U. S. 201, 208, 15 S.Ct. 563, 39 L.Bd2 (1895);

Tennasee v. Union & Planters’ Bank52 U. S454, 461, 14 S.Ct. 654, 38 L.Ed. 511

(1894). This requires district court to evaluate whether the plaintiff could Hded

its operative complaint in federal court, either becaussses claimsrising under

federal law or because it fallgthin the courts diversity jurisdiction.E.g, Franchise

Tax Bd. of Cal. v. Construction Laborers Vacation Trust for Southern4%8.U. S.

1, 10, 103 S.Ct. 2841, 77 L.Ed.2d 420 (1983)Hdfimes Group, Inc. v. Vornado Air

Circulation Systems, Inc535 U. S. 826, 831, 122 S.Ct. 1889, 133d.2d 13 (2002)

(“[A] counterclaim ... cannot serve #se basis for ‘arising under’ jurisdiction”); §
1446(c)(2)(deeming the “sum demanded in good faith in the ingiaading ... the
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amount in controversy”).Section 1441(ajhus does not permit removal based on

counterclaims at alas a counterclaim is irrelevant to whether the district doaoit

“original jurisdiction” over the civil actionAnd becausehe “civil action ... of which

the district cour[t]” must have‘original jurisdiction” is the action as defined by the

plaintiff’s complaint, “the defendant” to that action is the defendant tbhat

complaint, not a party named in a counterclaim.
Id. (emphasis addl. The Supreme Court went on to clarify théte filing of counterclaims that
included classction allegations against a third party did o@ate a newcivil action with a new
‘plaintiff’” and a newdefendant.” Id. at 1749. Accordingly, the Supreme Court held tlaathird
party counterclaim defendant is not@defendaritwho can remove under § 1441(a)d. at 1750.

The Supreme Court then considered whether CAFA’s removal provision, which pe
removal by “any defendant,” should be interpreted in the same mddnat175651. The Supreme
Courtdetermined that it should be, finding that “Congress did not expand the types ofgdayitiées
to remove a class action under § 1453(b) beyhd41(a)’s limits. Id. at1750. Consequently, the
Supreme Courtoncluaedthat “[bJecause neither § 1441(a) nor 8§ 1453(b) penraitwval by a third
party counterclaim defendant, Home Depot could not remove theadtasa-claim filed against.”
Id. at 1751 see also In re Mdg., 680 F.3d a854 (“[W]e hold that thirgpartydefendants do not have
the statutory authority undgCAFA] to remove a state court action to a federal district Court.

In this case, there is no dispute that Exeter was not named as a defendant in'3esfegsaai
Complaint. Instead, Exeter was brought intostege courtiction for the first time by the filing of
the Alverangas’ Counterclainwhich purported to joifexeter as either a thiuparty defendant or
third-party counterclaim defendant. Thus, a straightforward applicatiddoaie Depotwould

indicate that Exeter cannot be considered a “defendsatér either 8§ 1441 (ay 8 1453(b) andit

thereforehas no right of removal. As such, Exeter’'s removal of the state court action was impi
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Exeter argues, however, thidbme Depds holdingis inapplicablein these circumstances
because Exeter was misjoined and therefore not a ptopdrparty defendant othird-party
counterclaim defendant. (Doc. No. 11 at 1A9 such, Exeter asseitshould be characterized as
defendant with removal rightsS¢ed. at18.) As detailed below, the Court finds Exeter’s argumer
in support othis position unpersuasive.

Exeterfirst asserts that because it was not properly joined as apiduitg counterclaim
defendant or thirgharty defendant, the Court may sever the disguised separate action against
and remand Jefferson’s claim against the Alverangas pursuant to Fed. R. Civ(ld. 211516.)
However, Exeter’'s argument in this regard ignores the threshold issue in thisndzesther Exeter
had the right to remove the state court action to this Court under either the general statatear
CAFA’s removal provision. Wile Rule 21 may permit a court to sever claims that have be
misjoined, it does not provide an answer as to whether Exeter may be considered a “defendan
the relevant removal statutes such that it had the right to remove the action irt filades Thus,
the Court may not simply rely on Fed. R. Civ. P. 21 to find that removal was proper.

To establish thaExetershould be treated as a “defendant” with removal rights, Exeter ass
thatthe Court should apply the fraudulent misjoinder doctrine and its supporting principlesgio re
the parties (Id. at 16-19) According to Exetehecause the Alverangas viadihe rules of civil
procedure by joining eompletelyseparate action against Exetethe Jefferson’s collection suit, the
Court should properly characteritee Alverangas athe plaintiffs and Exeter as the defendéort
purposes of removal.ld)) The Court finds that Exeter’s argument in this regard also lacks mer

First,the Court notes that unlike tlestablishedraudulentoinder doctrine, district courts in

the Sixth Circuit havgenerallyrejected the fraudulemhisjoinderdoctrine that Exeter relies on in
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support of its opposition to the Alverangas’ Motion to Remand. Under the fraudulent joli
doctrine, ifa nondiverseparty has been joined as a defendant, then a defendant that has remoy
case based solely on diversity jurisdictimay nonethelesasvoid remand by demonstrating thiaé
non-diverse party was fraudulently joined to defdatersity. Gipe v. Medtronic, In¢.416 F.Supp.
3d 687, 692(W.D. Ky. 2019) “To prove fraudulenjoinder, the removing party must preser
sufficient evidencéhat a plaintiff could not have established a causscbbn against nediverse
defendants under state ldwCoyne 183 F.3dat 493. In other words,the doctrine of fraudulent
joinder addresses whether a claimviable against the defendant who allegedly was fraudulen
joined?” Mark Francis Macduff Spence, Sr. v. Dexcom, INo. 3:18ev-0369,2019 WL 302504at
*4 (M.D. Tenn. Jan. 23, 2019)The Sixth Circuit has adopted this doctrine and “recognized t
fraudulent joinder of nowliverse defendants will not defeamoval on diversity grounds.Coyne
183 F.3d at 493.

In contrast, “the doctrine of fraudulemtisjoinderaddresses whether the claims against t
defendant whallegedly was fraudulejty] misjoined—whether or not viablelaims standing on
their own—were improperljoinedin the removed action.Mark Francis 2019 WL 302504, at *4
Thus, “the doctrine permits a court to ignore the citizenshipoofdiverse defendants wHbav|e]
no real connection witthe controversy. Handshoe v. DePuy Synthes Sales, Mo. 7:19CV-6-
REW, 2019 WL 4039623at *2 (E.D. Ky. Aug. 27, 2019) (citation omitted)Similar to fraudulent
joinder, {t]lhe purpose of the [fraudulent misjoinder] doctrine is to seéwgaroperly joined claims
against nofdiverse defendantand remand those claims to state court, while retginiiversity
jurisdiction over the properjoined claims againghe diverse defendants. Gipe, 416 F. Supp. 3d

at 697(quotingEstate of Owens v. E.l. Dupont de Nemours & 8o. 12111DLB, 2013 U.S. Dist.
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LEXIS 189836, at *10 (E.D. Ky. June 17, 2013))he doctrine was first articulated by the Eleven
Circuit in Tapscott v. MS Dealer Serv. Car@7 F.3d 1353, 1360 (11th Cit996),abrogated on
other grounds by ohen v. Office Depp204 F.3d 1069 (11t@ir. 2000). But the Sixth Circuitas
well as several others, appear to hagiher explicitlyadopted nor rejectatl SeeKent State Univ.
Bd. of Trustees v. Lexington Ins. C612 F.App’'x 485 491 n.1(6th Cir.2013); Lafalier v. State
Farm Fire & Cas. Cq.391 F. App’x 732, 7390 (10th Cir. 201Q)In re Prempo Products Liab.
Litig., 591 F.3d 613, 622 (8th Cir. 201@al. Dump Truck Owners Ass’n v. Cummins Engine C
Inc., 24 F. App’x 727, 729-30 (9th Cir. 2001).

Most district courts within the Sixth Circuit to have addressed the,idsawever, have
declined to adopthe doctrine. See e.g, Mark Francis 2019 WL 302504, at *4 (Whereas the
fraudulentjoinder doctrine has been widelgiccepted, most courts have declined to adopt
fraudulentmisjoinderdoctrine”). These ourts have noted a variety of reasamsupport oftheir
decisiors. SeeHandshoe2019 WL 4039623, at2*(“At its core, the doctrine operates to expand t
subjectmatterjurisdiction of the federal courts, which contravenes the Sixttuit dual mandais
that doubts be resolved in favorr@imand and that removal statutes be strictly constjuedark
Francis 2019 WL 302504at *5 (noting that the Sixth Circuihiasstated that a removing defendar
may avoid remand (unleskere is a federal questioohly by demonstrating that the nondivers
defendant was fraudulently joined, with no mentioffrafidulent misjoindéj; Geffen v. Gerklec.
Co, 575 F. Supp. 2d 865, 871 (N.D. Ohio 2008) (“Conducting fraudulent misjoinder analysis it
casenecessarily requires the Court to wade into a thorny thicketssdttled law; disagreements exig
as to numerous questioabout the doctrine, andhe last thing the federal courts nesdmore

procedural complexity.) (quotingOsborn v. Metro. Life Ins. Ca341 F.Supp.2d 1123,1127(E.D.
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Cal. 2004); Bird v. Carteret Mortg. Corp.No. 2:06CV-588,2007 WL 894841, at *5 (S.D. Ohio
Mar. 22, 2007)“This Court agrees that issues of state procedurastenuld not be determinative
of, or even relevant to, issuesfetleral court jurisdiction in most instances, and that creatimeya
doctrine having the effect of expanding the removabditgtate court cases that, on their face, {
not fall within thelimited jurisdiction of the federal cowrtis neither wise nowarranted). Of
additional note, courts also haneasoned that “the better course of action is for the statetooutée
on the propriety of joinder under the stat@inder lawin the first instancé 575 F.Supp. 2dat 871

Indeed, “he problem that the fraudulent misjoinder doctrine is designed to address can ordina|

resolved by having the state court rule on pinepriety of the joinder in the first instance, and

permittingremoval if the parties and claims are sedento two or moreases, at least one of whicl
is clearly removable.Bird, 2007 WL 894841, at *5.

The Courtagrees with the reasoning of these cases and likewise declines to adopt the d
of fraudulent misjoinder. Exeter’s reliance on the doctainé the principles behindis therefore
misplaced

Further,Exeter’s reliance on the doctrine is unpersuasive for the additional reasBreteat
has requested an even further extension of the dothiahevould allowa realignment of the parties
based ornthe alleged misjoinder Those courts that have adopted fifa@idulent misjoindedoctrine
havepermited a defendanto remove an action based on diversity jurisdiction despite the pres
of a non-diverse party that has been fraudulently misjoiseg e.g, Tapscott 77 F.3d at 1360 &
defendant’s'right of removal cannobe defeated by a fraudulent joinder of a resident defend
having no real connection with the controvefgy(emphasis added) (citation omeitl). Thus, in

those cases, there was no question that the removing party had a right to remove tHeregse.
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contrastExeter isindisputablynot a defendant to Jefferson’s Complaint, but asserts that because of
its procedural misjoinder, the Coumay treat it as a defendant so thdtasa right to removehe
action under the removal statutes. Exeter has not cited any tasebave adopted this nove
extension of the doctrine.
Rather at least one court has rejectedimilar argument. To wit, in Bettis v. RoundPoint
Mortg. Co, the removing party, RoundPoint, argued tHatne Depds holding precluding removal
only applies when an additional counterclaim defendant is properly janedl9-0699wWS-N, 2019
WL 6324537, at *3 (S.D. Ala. Nov. 26, 2019). The court rejected RoundPoint’s argument, stafing:
RoundPoint identifiemo authority holding- and no persuasive reason whilome
Depots prohibition on removal by “any counterclaoifendant,” including parties
brought into the lawsuit fahe first time by the counterclaim, does not or should not
reach it herelt is simply not apparent why thdome Depotule logically should not
apply where a namezbunterclaim defendant has beeaught into the action vithe
counterclaim plaintiffs incorrect usage of Rule 13(lvather than through the
counterclaim plaintiffs correct usagef Rule 13(h).
Id.; see alsd’rokos v. HinesNo. 2:07%cv-669,2008 WL 11452317, at *3 (S.D. Ohio Feb. 28, 2008)
(“TheKucik defendants never objected to these claims as beisgle the parameters of Rule 14 by
filing a motion to strike or filing a motion under Ohio Civil Rule 20. Procedurétlg, Kucik
defendants should have filed a motion to strikéoomisjoinder because as long as they remained
either thirdparty defendants or cross claim defendants in this action,dliegiot have the right to
remove the case to federal cojrt.Consequently, the Court will not rely on the fraudulent rmsler
doctrine or any variation thereof to permit removal by Exeter in this case.
Exeter also relies on several cases that readigarties as either plaintiffs or defendamwtsen

determining whether federal jurisdiction existadsupport of its request that the Court do the same

here. (Doc. No. 11 at 18.However, these cases are easily distinguishable. In each of the cases cite

12




by Exeter, the court addressed the proper alignment of the parties in order to aseEsTaimplete
diversity existed for purposes of diversity jurisdictiddee City of Indianapolis v. Chase Nat’l Ban
of City of New York314 U.S. 6369 (1941)(“Diversity jurisdiction cannobe conferred upon the
federal courts by the partieswn determination of who are plaintiffs ametho defendantslit is our
duty, as it is that of the lower federal courts, to ‘Id@yond the pleadings, and arrange the part
according tdaheir sides in the disput&).(citation omitted) U.S. Fid. & Guar. Co. v. Thomas Solver]
Co, 955 F.2d 1085, 1091 (6th Cir. 1992)Ve agree with the district court that proper alignment
theparties in this action destroys diversity jurisdictipn.Conversely, the jurisdictional question if
this case is not whether diversity does or does not existedd, the issue is whethethird-party
counterclaim defendant that waléegedlyimproperlybrought into the action can be reclassifiec ag
“defendant” so as to escape the sweeplaie Depotindbe eligible to removéhe action. Thus,
these cases have little relevance here.

Finally, Exeter asserts that looking at substance over form to realign tles jpgespecially
warranted when a class action under CAFA is involved. (Doc. No. 11 at 19; Doc. No. 14 at4.) 1
however, the cases relied on by Exeter in support of this proposition involved vastly diff
circumstances.In two of the case, the plaintiffs divided their class acti®into separate suits
covering distinct time periods in order to keep the total class damages under théodghméshold
for federaljurisdiction. Freeman v. Blue Ridge Paper Products, |8&1 F.3d 405, 4067 Gth Cir.

2008) Proffitt v. Abbott LaboratoriedNo. 2:08-CV-151,2008 WL 4401367, at 2 (E.D. Tenn.

Sept. 23, 2008)Both courts held that the splintering of lawsuits to avoid federal jurisdictiorain th

fashion was not permitted under CAFAreeman 551 F.3dat 408;Proffitt, 2008 WL 4401367, at

*5. In the other caseited by Eeter, the timeliness of removal under CAFA was at iss@eaiser
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v. Visionworks of Am., Inc819 F.3d 277, 286-87 (6th Cir. 2016). No such splintesirtgneliness
issues are presehere. Instead, the issue is whether Exeter may be considere@rdalgf under
the removal statutes. Significantly, the Supreme Court specifically hidlohme Depothat the term
“defendant” under CAFA’s removal provision has the same meaning as “defendant” umdg
general removal statutel39 S.Ct. at 1751 (To the extent Home Depot is arguing that the ter
‘defendarit has a different meaning in 8 1453(b) thanddes in 8§ 1441(a), we reject its
interpretatiori). Thus,CAFA does not warrant a special exception

Finally, throughout its briefing, Exeter contends that the Alverangas should not be al
avoid federal jurisdiction by circumventing the rules of civil procedure. But Exatert ieft without
a remedy, as Exeter mahallenge the propriety of its joinder ambve to sever the clainagainst
it upon remand to state courdee Gefferb75 F. Supp. 2d at 871 (“[T]he better course of action
for the state court to rule on the propriety of joinder under the state’s joinder law irrsthe
instance.”). If successful, Exetmaythen beable to remove the severed action to federal c&ee,
e.g, Hrivnak v. NCO Portfolio Mgmt., Inc.723 F. Supp. 2d 1020, 1025 (N.D. Ohio 2010)
(“[W]hen a state court severs a claim asserted by a defendant againsipattyirdefendant from the
main demand and then realigns those parties, the formerpaitg defendant (now designated
defendant by the state court) is entitled to remove that new case.”).

In sum, even assumingrguendq that Exeter was improperly joined in the state court acti
Exetercannot be considered‘defendant’in that actionand therefore has no removal rights und
either the general removal statute or CAFA’s removal provisidre original Complaint in the statg
court action was filed by Jefferson against the Alverangas. Exeter, evesjoiinedl, is clearly not a

defendant to that Complaint. This holding is in line with the Sixth Circuit’s admonitiofi[ et
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term‘defendaritin removal statutegoe] narrowly construed. In re Mortg, 680 F.3d at 853As a
reault, Exeter had no right to remove the action.
V. Conclusion

For the reasons set forth abowhe Alverangas’ Motion to Reman(Doc. No. 8)is
GRANTED. Consequently, Exeter's Motion to Compel Arbitration (Doc. No. 7) is DENIED /
MOOT.

IT ISSO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: November 12, 2020 U. S. DISTRICT JUDGE
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