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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
CATHERINE POLCH, CASE NO. 1:20-CV-01436
Plaintiff,
-VS- JUDGE PAMELA A. BARKER

PAUL F. VANEK, JR.,,M.D,,INC,, et al.,
MEMORANDUM OF OPINION AND
Defendants. ORDER
This matter comes before the Court upon the parties’ Joint Motion to Approve Settlgme
Agreement and Dismiss Claims with Prejudice (“Motion to Approve Settléndioc. Nos. 8, 93
For the following reasons, the parties’ Motion to Approve Settlement is DENIEDHQUT
PREJUDICE.
. Background
On June 29, 2020, Plaintiff Catherine Polch (“Polch”) filed the instatton against
Defendantd?aul F. Vanek, Jr., M.DInc. and Paul F/anek Jr. (collectively,“Defendants”) (Doc.
No. 1.) In her Complaint, Polch alleges that Defendants fadegroperly compensateerat a rate
not less thamne and a halimesherregular rate of pay for work performed in exceskdly hours

in awork weekin violation of the Fair Labor Standards Act, 29 U.S.C. §@0deq(“FLSA”) and

Ohio law. (d.atf162-79.)

1 The parties filed the same Motion to Approve Settlement on both October 1, 2020 aber@6t 2020. (Doc. Nos. 8,
9.) For ease of referendbe Court will refer to the parties’ Motions as a singular Motion to Approve Bettieand
only cite to theifst-filed document.
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On September 29, 2020, the parties advised the Court that they had reached a settlemg
two days later, filed their Motion to Approve Settlement. (Doc. No. 8.) Thgyamspant to the
FLSA, the parties seek the Court’s approval of tBenfidential Settlement Agreement and Relea|
of All Claims (the “Settlement Agreements fair and reasonabled.(at 1-2.) The partiesidicate
that they fntend to have the Settlement Agreement remain strictly confidential and not bemam
of the publicrecord” (Id. at 2.) However, they offered to provide the Settlement Agreement tg
Court forin camerareview. (d.) Uponthe Court’s request, the parties submitted the Settlem
Agreement to the Court on October 16, 2020.

[I.  Analysis

The Sixth Circuit has made it clear that thisra “ strong presumption in favor of openness$

asto court record$. Shane Grp., Inc. v. Blue Cross Blue Shield of Michiga® F.3d 299, 30&th
Cir. 2016) (quotingBrown & Williamson Tobacco Corp. v. F.T,G.10 F.2d 1165, I/B (6th Cir.
1983)). “The burden of overcoming that presumption is bornthbyparty that seeks to seal thém
Id. In addition, this burden i$ a heavyone: ‘Only the most compelling reasons can justif
nondisclosuref judicial records” Id. (quotingln re Knoxville NewsSentinel Cq.723 F.2d 470,
476 (6th Cir. 1983) “And even where a party can show a compeligggon why certain documents
or portions thereof shoulde sealed, the seal itself must be narrowly tailored to seateeasori.
Id.

“In most cases, settlement agreements are not judaaiments that require preservation (
public access.’Altier v. A Silver Lining LLCNo. 2:17cv-599,2017 WL 10402564, at *1 (S.D. Ohio

Nov. 15, 2017). As numerous courts have recognized, howevBA cases are differenk.g, id.;

Camp v. Marquee Constr., In&No. 2:18CV-831, 2020 WL 59517, at *1 (S.D. Ohio Jan. 6, 2020);
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Smolinski v. Ruben & Michelle Enterprises Jrido. 16cv-13612,2017 WL 835592, at *1 (E.D.
Mich. Mar. 3, 2017) Indeed,[ tlhose courts that have expressly considered the quéstianheld
overwhelmingly, if not unanimously, thdahe presumption of public access applies to FLS
settlements.”Smolinski2017 WL 835592, at *1 (quoting/olinsky v. Scholastic InAA00 F. Supp.
3d 332, 340 (S.D.N.Y. 2012).

Thispresumption of public access is supported by two rationales. “Bingtsettlement under
the FLSAmust be approved by the CouriAltier, 2017 WL 10402564, at *1. As such, public acce
is supported by “the general public interest indtwetent of documents upon which a court’s decisi
is based, including a determination of whether to approgetdéement. Id. (quoting Hens v.
Clientlogic Operating Corp.No. 05cv-381S, 2010 WL 4340919, at *2 (W.D.N.Xov. 2, 2010)
see also Smolinsk017 WL 835592, at *1*Court approval of a FLSA settlemeagreement is
viewed & a'judicial act that subjects thagreement to the same presumption of public access ag
‘judicial document’ ). Secondpublic access to FLSA settlementslisosupported bythe ‘private
publiccharacter’ of employee rights under the FLSA, whgthb public has an ‘independent intere
in assuring thaemployeeswages are fair and thus do not endangem#tenal health and well
being.” Altier, 2017 WL 10402564, at *1 (quotingens 2010 WL 4340919, at %2

Thus, where, as here, parties setekkeep their FLSA settlement confidential, they mul
overcomehe strong presumption in favor of public acceSse, e.gCamp 2020 WL 59517, at *1
see also Farris v. Communicare Health $egs, Inc, No. 1:16 CV 10552016 U.S. Dist. LEXIS
173583 at *2 (N.D. Ohio Dec. 3, 2016). This is not an easy task,‘@gdbsent ariextraordinary
reasori, such settlemerdagreements should not be sedle@amp 2020 WL 59517, at *1see also

Stanley v. Turner Oil & Gas Properties, Inblo. 2:16ev-386, 2017 WL 5068444, at *1 (S.D. Ohid
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July 24, 2017) (The public has a keen interest in thigtcome of FLSA litigation, and as such
‘sealing a FLSAsettlement rarely, if ever, will be shown to outweigh plilic right to access of
judicial documents.”} (quotingSmolinski 2017 WL 835592, at3).

Relatedly, somecourts also have held that “[a]confidentiality provision in an FLSA
settlement agreemebibth contravenes the legislative purpose of the FLSAuwermines the
Department of Labos regulatory effort tonotify employees of their FLSA rights.”Steele v.
Staffmark Investments, LL.A72 F.Supp.3d 1024 1031 (W.D. Tenn.2016) (quotingDees v.
Hydradry, Inc, 706 F.Supp.2d 1227, 1242 (M.DFla. 2010)). This is becauséc] onfidentialty
agreements arguably impair the rigiitemployees to engage in their own protected activity ang
the same time advise -weorkers about their own rights undee FLSA both of which run counter
to the letter and the spirit of the statitddavid v.Kohler Co, No. 1:15¢cv-01263STA-jay, 2019
WL 6719840, at *5 (W.D. Tenn. Dec. 10, 2019). For example, “[elmployees with firsth
knowledgeand experience of the FLSA might be the most obvious satfiicéormation about the
Act for theirco-workers” Id. However,“if they are bound to keep that knowledge to themsel
becaus®f a preexisting agreement, they will be prevented fcoomseling or assisting agorkers
in their own protectedctivity.” Id.

Here, the parties have requested that the Court approve their Settlement Agreehieh

includes a confidentiality provisierafter in camerareview, rather than filing their Settlement

Agreement publicly. (Doc. No. 8 at 2.) However, the only rationale offered in supporir o thesst
is that they “intend to have the Settlement Agreement remain strictly confidentiabtibécome
part of the publiaecord” (Id.) This isinsufficient to justify depriving the public of access to

settlement under the FLSASeeAltier, 2017 WL 1040864, at *2 (“[T] he parties‘ intentioni that
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the agreement remain confidential is not an extraordireagon sufficient to overcome the strong

presumption opublic access to FLSA settlements, and is certainhpuidicient to permit the Court
to ‘set forth specific findingand conclusions which justify nondisclosure to the pub)i¢citation
omitted); see alsdSnook v. Valley OBYN Clinic, P.C.No. 14-cv-12302,2014 WL 7369904at
*3 (E.D. Mich. Dec. 29, 20D4(“Generally, courts havéroundly rejected the argument that

confidentiality provisions in settlement agreements arsufdicient interest to overcome thq

presumption of publi@access). Accordingly, the parties’ Motion to Approve Settlement will be

denied.
IIl.  Conclusion

For the reasons set forth abotlee parties’ Motion to Approve Settleméditoc. Nos. 8, 9js
DENIED WITHOUT PREJUDICE. By November 13, 2020, the parties shall either (1) file on 1
public docket a renewed motion for approwald a revised settlement agreemamhitting the
confidentiality provision; (2) file a renewed motion for approval oirtltenfidential Settlement
Agreement that addresstne standards discussed above regarding the sealing of FLSA settle
agreements anderenforceability of confidentiality provisions within FLSA settlement agreemel
or (3)file a joint notice advising the Court that the parties have withdrawn from the settlerden
the Court should proceed with this litigation.

IT ISSO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: October 30, 2020 U. S. DISTRICT JUDGE
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