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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Lorenzo Boyd, : Case No. 3:04CV7721
Petitioner : Judge Ledey Wdlls
V. : Magigrate Judge David S. Perelman
Chrigtine Money, : REPORT AND RECOMMENDED
: DECISION
Respondent

Inthispro se action in habeascorpus, 28 U.S.C. 82254, petitioner chdlengesthe condtitutiondity
of his convictions pursuant to ajury tria in three separate crimina cases consolidated for trid.?

In Case No. CR 404584, petitioner was convicted of one count of preparation of drugs for sale
and one count of possession of drugs, upon which he was sentenced to twelve months incarceration on
each count to be served concurrently, and concurrently with sentencesin Case Nos. CR417322 and CR
426363. In Case No. CR 417322, petitioner was convicted of one count of possession of drugs and one
count of drug trafficking, upon which he was sentenced to five years on each count to be served
concurrently, and concurrently with sentencesin Case Nos. CR 404584 and CR 426363. InCaseNo.
CR 426363, petitioner was convicted of two counts of drug trafficking, upon whichhe was sentenced to

9x months on each count to be served concurrently, and concurrently with sentences in Case Nos. CR

YThe charges against petitioner were brought in Cuyahoga County Common Pleas Court. Petitioner was charged with
possession of drugsin afourth case, Case No. CR 404164, but was acquitted of the charge.
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404584 and 417322. The aggregate sentence imposed was five yearsin prison with three years of post-
release control.
Petitioner, represented by new counsdl, filed motions for leave to file delayed direct gpped's of
each of his convictions. Those were granted by the Ohio Eighth Digtrict Court of Appeds on June 16,
2003, and the gpped s were consolidated. On August 1, 2003 the gpped was dismissed for falure of
petitioner to file an gppellant’s brief, but a motion for reconsderation of that dismissa was granted on
August 20, 2003 and the apped was reinstated. On September 2, 2003 petitioner filed a brief in which
he asserted the following four assgnments of error:
I. THE TRIAL COURT FAILED TO SUFFICIENTLY
DOCUMENT THE JURY VERDICTS IN THE CASES AT
BAR, SINCE NONE OF THE MULTIPLE JOURNAL
ENTRIES IN THESE MATTERS REFLECT A FINDING OF
GUILTY BY JURY.
[I. THE TRIAL COURT COMMITTED REVERSIBLE ERROR
WHEN IT JOINED MULTIPLE, UNRELATED CASES FOR
TRIAL, CONTRARY TO CRIM. R. 13.

1. THE JURY IMPROPERLY FOUND APPELLANT GUILTY
OF CHARGES THAT WEREDISMISSED PRIORTO TRIAL.

IV. THE TRIAL COURT COMMITTED PLAIN ERROR BY
REPEATEDLY ACCUSING APPELLANT OF TRYING TO
“BLACKMAIL” HER.
On February 9, 2004 the appellate court affirmed the convictions, but remanded the caseto the trid court
for the limited purpose of correctingthe December 10, 2002 journa entriesto State that it wasthe jury, and

not the trid court, which convicted petitioner.

Petitioner, acting pro se, appeded to the Ohio Supreme Court the affirmance of his convictions,
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aquing the same four propogtions of law which had been presented to the Eighth District Court of
Appeds. On July 14, 2004 the state supreme court dismissed the gpped as not involving any substantial
condtitutiona question. Petitioner’ sprosemotionfor reconsideration was denied on September 29, 2004.
He did not appedl to the United States Supreme Court.

OnNovember 18, 2004 the petitioner filed the ingtant petition in which he raisesthe following four
damsfor rdidf:

A. GROUND ONE: Thetrid court faled to sufficiently document the
jury verdicts in the case at Bar, Since none of the multiple journa
entries in these matters reflect afinding of Guilt by jury.

Supporting FACTS: It is axiomatice [S¢] that trial courts speak
through journd entries. State v. King (1994) 70 S. 3d 158, 162;
Schenley v. Kauth (1953) 160 Ohio &. 109. Inthe case at bar the
trid court did not disclose the various verdicts of the jury in these
consolidated cases by way of journd entry, The court is without
Jurisdictionto here[sic] the cases, as the appellant-petitioners speedy
trid rights were violated 6 amendment [sic] Blakdy v. Washington
cite as 124 S.Ct. 2531 (2004) trid counsd failed to protect these
rights.

B. GROUND TWO: The Trid court committed reversble error When
[sq] it joined multipul, [Sic] unrelated cases for tria, contrary to
CrimR. 13.

Supporting FACTS: A week prior to trid the State Filed motion for
consolidation of dl four cases for trid. oppogtion [Sc] by defense
was made a few days later December 2, 2002 date scheduled for
tria the Court granted the State’s motion to consolidate cases. In
violation of Crim. R. 13 and See State v. Clements (1994) 98 Ohio
App.3d 797 to dilute the presumption of innocence. This case was
pending when Blakdly v. Washington 124 S.Ct. 2531 (2004) was
decided.

C. GROUND THREE: TheJuryimproperly found appellant-petitioner
[sic] guilty of chargesthat were dismissed prior to trid.

3
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Supporting FACTS: Prior to trid the State move [Sic] to dismiss
various countsin Cr 426363, counts 1, 2, 3, and 6. Tr. 108. At the
concluson of trid, the jury was dlowed to Sgne[sic] “quilty” verdicts
for “Count one” and “Count two” in Case number 426363, which
was probably a product of consolidationwhichcaused confucion[sic]
violating 2929.12; 2929.19 (B) (2); 2929.14(E)(4) requiresthetrid
court make at least three findings prior to sentencing an offender to
consecutive sentence(s) Blakely v. Washington 124 S.Ct. 2531
(2004).

D. GROUND FOUR: The trid Court committed plain error by
repeatedly accussing [sic] gppdlant [Sic] of tryingto* Black mal” her.

Supporting FACTS: Inthe Language thet is as aberrant and bizarre
as it ishostile and threatening, the trid court repeatedly inasted that
Appdlant wastryingto “black mal” her by trying his cases. No such
accusation is warranted from the recopd, [sic] and such language,
without factual support, should not be sanctioned as vdid oversight
of plea negotiations. Indeed, such unsubstantiated vitriol can only
undermine the integrity of proceedings, as it did here. Crim. R.
16(E)(2) congtitutiond Law K ey 257 Withholding or Suppressionby
State of Materia Eivendence [sic], Exculpatory to the accused is a
violation of Due Process.

(Capitdization and punctuation asin origind.)
Theprovisons of the Antiterrorismand Effective Death Penalty Act, “AEDPA,” Pub. L. No. 104-
132, 110 Stat. 1214 (Apr. 26, 1996) are controlling herein asthe ingtant petition was filed after the Act’'s

effective date. Lindh v. Murphy, 521 U.S. 320 (1997).2

Respondent arguesthat petitioner’ sdamsfor relief have been proceduraly defaulted inlight of the
fact that he failed to fairly present them to the state courts as federd congtitutiond violations and hefaled

to argue a condstent theory to the Ohio Eighth district and to the state supreme court in presenting the

2There are no issues of untimelinessin this case.
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subject matter of hisfourth dam for relief herein.

The exhaugtion doctrine requires that before filing a petition in federd habeas corpus a defendant
mugt utilize dl avalable state remedies, through amotion or petitionfor review by the state’ shighest court,
by which he/she may seek reief based upon an aleged violaion of congtitutiond rights. Granberry v.
Greer, 481 U.S. 129, 133 (1987). Under the exhaustion doctrine a petitioner must “fairly present” each

federal condtitutiond daimto the state courts before seeking relief in federd court. Badwinv. Reese, 541

U.S. 27 (2004); Hannahv. Conley, 49 F.3d 1193, 1196 (6th Cir. 1995). In s0 doing, Sate courts are

afforded “one full opportunity to resolve any congtitutiona issues by invoking one complete round of the

State' s established appellate review process.” O Sullivan v. Boerckd, 526 U.S. 838, 845 (1999).

Fair presentation of the factua and legd basis for afedera conditutiona issue to the state’' s courts
may be made in four ways.

(1) rdiance upon federa cases employing constitutiond andyss, (2)
reliance upon state cases employing federd condtitutiona andysis; (3)
phrasing the clam in terms of condtitutiond law or in terms sufficiently
particular to alege a denid of a specific condtitutiond right; or (4) dleging
factswell within the mainstream of condiitutiona law.

McMeansv. Brigano, 228 F.3d 674, 681 (6™ Cir. 2000), diting Franklin v. Rose, 811 F.2d 322, 326 (6"

Cir. 1987), cert. denied, 532 U.S. 958 (2001). Accord, Whiting v. Burt, 395 F.3d 602, 613 (6™ Cir.

2005); Blackmon v. Booker, 394 F.3d 399, 400 (6™ Cir. 2004). It is not enough to present the facts
giving rise to the federal damraised in habeas corpus, a petitioner must present the same legd theory to

the state courtsas is presented to the federa courtsin order to preserve the clam. Wong v. Money, 142

F.3d 313, 322 (6th Cir. 1998). Evenif aclam isrdated, but distinct, the claim is nonetheless defaulted.

Lott v. Coyle, 261 F.3d 594, 607, 619 (6th Cir. 2001).

5
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In addition, merdy “mek[ing] a generd appeal to a conditutiond guarantee as broad as due
processto present the ‘ substance’ of suchadamto astate court[,]” does not sufficiently apprisethe state

court of aspecific federa congtitutiond guarantee so asto exhaustthedam. Gray v. Netherland, 518 U.S.

152,162-63 (1996), citing Picard v. Connor, 404 U.S. 270, 271 (1971) and Anderson v. Harless, 459

U.S. 4, 7 (1982). For example, mere use of the term “ineffective assstance’” would not dert the sate

courts of the federd nature of aclam. Badwin v. Reese, supra

Wherea petitioner hasfaled to fairly present the factud and legal basis for afederd condtitutiond
issue and where petitioner would be barred from pursuing relief on that dam inthe state courts, the petition
should not be dismissed for fallure of exhaustion in light of the fact that there would be no available state

remedies to exhaust. Hannah v. Conley, supra at 1195-96; Rud v. Zent, 17 F.3d 155, 160 (6th Cir.

1994). For example, under alongstanding Ohio procedurd rule a clam which could have been but was
not raised ondirect appeal would be barred frombeing raised in a delayed apped or in apetitionfor post-
conviction relief, see Cdllinsv. Perini, 594 F.2d 592, 593 (6th Cir. 1979), which in turn would leave no
remaining available sate remedies to exhaudt.

However, having survived an exhaudtion andyds a petitioner would nonetheless be barred from
presenting daimsfor rdief in habeas corpus which were not presented in the state courts unless he/she
demongtrates causefor falure to fairly present the damsto the state courts and actual prejudiceto higher

defense at trid or on appedl. Gray v. Netherland, supra at 162; Coleman v. Thompson, 501 U.S. 722,

750 (1991); Teaguev. Lane, 489 U.S, 288, 298-99 (1989); Deitzv. Money, 391 F.3d 804, 808 (6th Cir.

2004); Clifford v. Chandler, 333 F.3d 724, 728 (6th Cir. 2003), cert. denied, 124 S. Ct. 1601 (2004),

overruled in part on other groundsby Wigainsv. Smith, 539 U.S. 510 (2003); Alley v. Bdl, 307 F.3d
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380, 388 (6th Cir. 2002).

The four dams for relief raised by petitioner in these proceedings are nearly identical to those
presented to the Ohio Eighth Digtrict Court of Apped's and tothe Ohio Supreme Court. Withthe exception
of his fourth argument to the state supreme court, petitioner articulated these clams of error purdly as
matters of state law, citing only State casesto bolster his arguments before the state courts, and failed to
ether raise arguments or rey on authorities which raised arguments employing federd condtitutiona
andyss. Havingfaledto do so ondirect apped, there is no available state remedy to exhaust. Petitioner
offersno evidence of causefor suchdefault or prejudice ariang therefrom. Asaconsequence, thoseclams
should not be considered in these proceedings.

It was only inhisfourthassgnment of error to the state supreme court that petitioner asserted that
he had been denied afederd condtitutiond right:

Thetrid court had aduty to see that the gppellant got afair trid and that

his rights were protected by Statute 2945.71-73 (D) and (E) where the

gopdlant washdd inlieuof bal and hisU.S. and Ohio Condtitutiona right

to Speedy trid was violated, the court ingst [sic] because the gppelant

sought to exercise hisright to tria he was attempting to blackmall her, The

court of gppeds holding isinviolationof U.S. Supreme court precedents

United States v. Marion, 404 U.S. 307, 304 (1971) State v Riley 69

Ohio App.3d 509, 591 NE 2d 263 (1990)
(Punctuation asin origind). That claim of denid of his right to a Speedy trid could have been but was not
raised on direct gppedl to the Ohio Eighth District and, therefore, would be barred frombeingraised in a

delayed appead or in a petition for post-conviction relief, see Cdllinsv. Perini, supra at 593, whichin turn

would leave no remaining available state remedies to exhaust. Aswas the case with the preceding claims

for reief, petitioner having offered no evidence of causefor suchdefault or prejudice aising therefrom, the
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fourth claim should not be considered in these proceedings.
Respondent d so mantains, and this Court agrees, that petitioner’ s second and thirddamsfor relief

have been procedurdly defaulted due to falure to raise contemporaneous objections &t trid.

The Sixth Circuit, in Maupin v. Smith, 785 F.2d 135 (6th Cir. 1986), delineated a four-part test
for determining whether a habeas petitioner's clam is procedurdly defaulted by the falure to observe a
state procedurd rule. First, the digtrict court must determine whether there exists a sate procedurd rule
withwhichthe petitioner failled to comply. Then the court must determine whether the state court enforced
the sanction for failure to comply. If so, it must next be decided whether failure to comply with the state
procedura rule condtitutes an adequate and independent ground for barring review of the federd
conditutiond dlam. If dl these questions are answered in the afirmative, the petitioner mug satisfy the

requirements set forth in Wainwright v. Sykes, 433 U.S. 72, 138 (1977) that he demonstrate cause for

having faled to follow the procedura rulein question and that he was actudly prejudiced by the dleged

condtitutiond error. Greer v. Mitchdl, 264 F.3d 663, 672-73 (6th Cir. 2001), cert. denied, 535 U.S. 940

(2002); Maupinv. Smith, supraat 138. Accord, Lancaster v. Adams, 324 F.3d 423, 436 (6" Cir. 2003).

In his second clam for rdief petitioner aleges that the trid court improperly joined “multiple
unrelated casesfor trid.” The state gppel late court rejected thisassignment of error in part on aprocedura
basis,® holding:

We initidly note that because Boyd failed to renew his objection to the
joinder of the indictments at the close of the State's evidence or at the

3“When the state court relies on an independent procedural ground in order to deny relief, its discussion of the merits
of the claim will not disturb the procedural bar. White v. Schotten, 201 F.3d 743 (6th Cir. 2000); Scott v. Mitchell, 209 F.3d
854 (6" Cir. 2000).” Clifford v. Chandler, supra at 728-29.
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conclusion of dl the evidence, he has waived this issue on apped except
for planerror. See, Satev. Owens(1975), 51 Ohio App.2d 132, 146;
see, dso, State v. Saade, Cuyahoga App. Nos. 80705/80706, 2002-
Ohio-5564; Statev. Hill, Cuyahoga A pp. No. 80582, 2002-Ohio-4585;
Sate v. Fortson (Aug. 2, 2001), Cuyahoga App. No. 78240. But even
if Boyd had renewed his objection to joinder, we find his argument lacks
merit.

Smilaly, inpetitioner’ sthird clam for relief he argues, as he did to the sate appdlate court, that
thetrid court erroneoudy ingtructed the jury upon, and included in the verdict forms, charges againg him
which had been dismissed prior to trid. In affirming the convictions the state gppellate court found that
petitioner had waived this daim for relief, holding in pertinent part:

Because Boyd failed to raise any objection at the tria level and even
consented to the charge and jury verdict forms, we find that he haswaived
this argument and that no plain error exigts. Crim. R. 30(A). See, dso,
Coley, supra, at 226.
Applying the four-part andyss to the present case, petitioner’s second and third clams  herein

were deemed by the state court to have been waived for falure to raise contemporaneous objections at

trid, an adequate and independent bas's uponwhichOhio courtsregularly deny review. Greer v. Mitchdll,

264 F.3d 663 (6™ Cir. 2001); Scott v. Mitchell, supra; Lockett v. Arn, 728 F.2d 266 (6™ Cir. 1984),

cert. denied, 478 U.S. 1019 (1986). Petitioner having failed to offer any evidence of cause for the
procedural defaultsor prejudice, this Court could refuseto consider thesetwo damsinthese proceedings.
Procedural default aside, however, petitioner’ sdamsfor relief would aso fall upon meritsreview.
Therole of afedera didrict court inhabeas corpusisset forth in Title 28 U.S.C. § 2254 (d) which
provides:

(d) An gpplication for awrit of habeas corpus on behdf of apersonin
custody pursuant to the judgment of a State court shdl not be granted with
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respect to any dam that was adjudicated on the merits in State court
proceedings unless the adjudication of the claim—

(1) resulted in a decison that was contrary to, or
involved an unreasonable application of, clearly
established Federd law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decison that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

The United States Supreme Court has hdd that the clauses “contrary to” and “unreasonable
gpplication of” asfound in 82254(d)(1) have independent meanings. Williamsv. Taylor, 529 U.S. 362,
120 S.Ct. 1495 (2000). A date court adjudication is deemed as being “contrary to” Supreme Court
precedent “if the state court arrives at a conclusion opposite to that reached by [the Supreme] Court on
aquestion of law,” or “if the Sate court confrontsfactsthat are materidly indistinguishable from ardevant
Supreme Court precedent and arrives at aresult opposite to [that of the Supreme Court].” A state court
adjudication is deemed as invalving an “unreasonable application of clearly established Federal law, as
determined by the Supreme Court...as of the time of the rdlevant state-court decison;” “if the state court
identifies the correct governing legd rule from [the Supreme] Court’ s cases but unreasonably appliesit to
the facts of the particular state prisoner’s case,” or “if the state court either unreasonably extends alegdl
principa from [Supreme Court] precedent to a new context where it should not apply or unreasonably
refuses to extend that principal to a new context whereit should gpply.” 120 S.Ct. at 1519-1520. In
deciphering the “unreasonable gpplication” clausethis Court must inquire as to whether “the state court’s

gpplication of clearly established federa law was objectively unreasonable” 1d. at 1521.

The Sixth Circuit Court of Appeds has interpreted the foregoing as holding that even if afederd

10
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habeas corpus court determines that a state court incorrectly applied federd law it may not grant relief in

habeas corpus unlessit findsthat the state court rulingwasa sounreasonable. Simpsonv. Jones, 238 F.3d

399, 405 (6th Cir. 2000), citing Machacek v. Hofbauer, 213F.3d 947, 953 (6th Cir. 2000), cert. denied,

121 S.Ct. 808 (2001).

Inhisfirg, second and third clams for relief petitioner challenges actions takenby the state courts
as having violated date law.

In his firsg dam for relief petitioner dleges, as he did to the Ohio Eighth Didtrict, that the jury
verdicts did not accurately reflect afinding of guilt by the jury.

The state courts addressed this purely as amatter of state law and held:

Inhisfirg assgnment of error, Boyd contends that the triad court falledto
correctly journdize the jury’ sverdict and, therefore, his conviction should
be vacated. Specificdly, he argues that because the docket reflects that
the “ court” rather thanthe “jury” found him guilty, his convictionshould be
vacated.

In support of his argument, Boyd relies soldy on State ex rel. Jackson
v. Dallman (1994), 70 Ohio St.3d 261, wherein the Ohio Supreme
Court held that a trid court' s failure to properly journdize ajury waiver
invaidates the waiver. Boyd argues that the requirement to properly
journdize thejury’ sdecisionis andogous to journdizing ajury waiver and,
therefore, falure to properly journdize the jury’s decision mandates a
reversd of hisconviction. We disagree.

Boyd fals to recognize that the executionof ajury waiver is governed by
atute, i.e., R.C. 2945.05, which specificaly requires the journdization
of ajury waiver. Strict compliance with the statute is required to ensure
that the defendant knowingly, voluntarily, and intelligently waived hisher
conditutiond right to a jury trid. Absent strict compliance with R.C.
2945,05, it is presumed that the defendant has been pregjudiced and the
walver was not knowingly, voluntarily, and intdligently made. See, State
v. Pless (1996), 74 Ohio St.3d 333.

11
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In contragt, atrid court’ sfalure to properly journdize the jury’ s verdict,
after it hasbeen stated inopen court on the record and transcribed, does
not condtitute a denia of a defendant’s condtitutiona right. Moreover,
dthough the trid court speaksthroughits journa and should journdize the
jury’sverdict properly, Boyd hasnot suffered any prejudice asaresult of
the clerica error nor is there any statute mandating areversal as aresult
of theerror. Rather, the proper remedy for correcting the clerical error
issmply making anunc pro tunc entry. See, Satev. Brown (2000), 136
Ohio App.3d 816.

In fact, Crim.R. 36 specificaly dlows for the trid court to correct a
clerical mistake in a judgment or order at any time, and App.R. 9(E)
authorizes this court to direct that the mistatement be corrected.
Accordingly, we order the trid court to correct the record withanunc pro
tunc entry, modifying its order of December 10, 2002 in each case to
reflect that the finding of guilt was made by the jury.

Based on the foregoing, there would be no basisfor rdlief in habeas corpus considering thet the
wrong complained of was corrected by the state gppellate court. That being so, petitioner’ sfirst clam for
rdief must fail.

In petitioner’s second claim for relief he aleges that the trid court improperly joined “multiple
unrelated cases for trid.”

To be entitled to rdief in federal habeas corpus a petitioner must establish that there has been

infringement of aright guaranteed under the United States Condtitution. Clemmonsv. Sowders, 34 F.3d

352, 357 (6th Cir. 1994). A violation of Satelaw isnot cognizable in federa habeas corpus unlesssuch
error amounts to a fundamenta miscarriage of justice or aviolation of the right to due processinviolaion

of the United States Condtitution. See, Hoyd v. Alexander, 148 F.3d 615, 619 (6th Cir.), cert. denied,

525 U.S. 1025 (1998); Serrav. Michigan Dep't of Corrections, 4 F.3d 1348, 1354 (6th Cir. 1993),

cert. denied, 510 U.S. 1201 (1994). It isthe obligation of this Court to accept as vaid a Sate court's

12
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interpretation of the statutes and rules of practice of that state. Edtelle v. McGuire, 502 U.S. 62, 67-68

(1991). Accord, Duffe v. Dutton, 785 F.2d 131, 133 (6th Cir. 1986).

Petitioner argued this issue to the state appellate court as an issue of state law and that court
regected his argument, holding in pertinent part:

Inhis second assgnment of error, Boyd contendsthat the trid court erred
by joining dl four indictmentsfor onetrid. Specificdly, hearguesthat the
offenses charged are whally unrelated, occurred over an elghteen-month
period, and involved different factsand invedtigations. He dlams that the
cumuldive effect of the joinder alowed the State to present a stronger
case agang him, whereasif the indictmentsweretried separately, the jury
would not have found him guilty.

* % * % %

Thus, pursuant to Crim.R. 8(A) and 13, two or more offensescanbetried
together if the offenses are of the same character, based on connected
transactions, or are part of acourse of conduct. Generaly, the law favors
joiningmultiple offensesinasngletria under Crim.R. 8(A) if the offenses
charged are of the same or smilar character. State v. Lott (1990), 51
Ohio St.3d 160, 163.

However, ifjoinder would prej udice adefendant, the trid court isrequired
to order separatetrids. Crim.R. 14. It is the defendant who bears the
burden of demondgtrating pregjudice and that the trial court abused its
discretionindenying severance. Hill, supra, citing Statev. Coley (2001),
93 Ohio $t.3d 253. A defendant’s daim of prgjudice is negated when:
(1) evidence of the other crimes would have been admissble as “other
acts’ evidence under Evid.R. 404(B); or (2) the evidence of each crime
joined at trid issmple and direct. Lott, supra, at 163; see, also Sate v.
Schaim (1992), 65 Ohio St.3d 51, 59; Sate v. Franklin (1991), 62
Ohio St.3d 118, 122.

In the instant case, we find joinder was proper because the incidents are
based on the same course of conduct. The charges dleged a course of
condgtent drug-related activity, i.e. drug trafficking, occurring on Wade
Park Avenue in Cleveland.

Moreover, Boyd hasfailed to demondtrate any prejudice by the joinder.

13
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The evidence in each case was smple and direct, involving easly
distinguishable fact patterns. See Hill, supra; State v. Santiago (Sept.
27, 2001), Cuyahoga App. Nos. 78678/78715. Thereis no indication
from the record that the jury confused the evidence as to the different
countsor that it was influenced by the cumulative effect of the joinder. In
fact, the jury’s verdict demonstrates that they considered each charge
separatdy, i.e. acquitting Boyd in Case No. 404164, finding hmnot guilty
of possessionof arimind toolsinCase No. 417322, and finding himguilty
on dl other charges.

Petitioner’ sdam of improper joinder of offensesis articulated as aviolaion of state law whichfalls
to riseto the leve of adenid of fundamentd fairness and, therefore, is not cognizable in federa habeas
corpus. However, even if it was to be consdered this Court would find that the decison of the sate
appellate court was nather objectively unreasonable nor did it involve an unreasonable application of
federd law. Consequently, petitioner’s second clam for relief mugt fail.

Inhisthird damfor relief petitioner argues, as he did to the state gppdllate court, that thetria court
erroneoudy ingtructed the jury upon, and included inthe verdict forms, charges againg him which had been
dismissed prior to trid. The state gppellate court rejected his clam, holding in pertinent part:

Furthermore, evenif Boyd had preserved thisissue onapped, we find his
argument isinaccurate and without merit. In CaseNo. 426363, the State
moved to dismiss counts 1, 2, 5 and 6 prior to trial. Accordingly, the
State presented evidence as to only two counts of drug trafficking
occurring on May 16, 2002, rather than six counts as listed in the
indictment. However, in order to avoid any confusion with the jury, the
trial court designated the countsas 1 and 2 for purposes of the jury verdict
forms and charge, rather thancounts 3 and 4. 1n doing so, the tria court
dated the following:

“Just so the record isclear, on Case Number— 404 isthe
main case. 426363, count 1 and 2 isredly count 3 and
4 of the indictment because count 1, 2, 5 and 6 were
dismissed prior to the tria by the prosecutor. However,
to not rase any suspicons in the jury’s mind, we
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renumbered those to counts 1 and 2 just so the case
number is clear.”

Thus, the trid court renumbered the counts for the purpose of avoiding
any confusion in the minds of the jury and to prevent and prejudice to the
defendant.

Once agan, petitioner’s dlegation of violaion of state law falsto riseto theleve of a denid of
fundamentd fairness and, therefore, is not cognizable in federd habeas corpus. If it wasto be considered
this Court would not find that the decisionof the state appellate court on this matter was ether objectively
unreasonable or that it involved an unreasonabl e gpplicationof federa law. Consequently, petitioner’ sthird
dam for reief mud fall.

Inpetitioner’ sfind dam for reief he arguesthat the trid court committed “plain error” by accusing
petitioner of attempting to blackmail thetrid judge. Petitioner argued this daim of error unconvincingly to
the state appellate court soldy as a matter of violation of state law. The state appellate court rejected
petitioner’ s argument, and held in pertinent part:

In hislast assgnment of error, Boyd argues thet the trid court committed
plan error by accusng himof “ blackmailing” the court. Specificdly, Boyd
damsthe fallowing colloquy betweenhimsdf, his counsdl, and the court,
warrants areversd of his conviction:
“Ms. Tyleee  ***| rdated dl this information to Mr.

Boyd, that we discussed this at length,

and his pogtion is, he needed treatment,

and unlessthereis a plea offer tendered

which would make him digble for

trestment and probation supervison, he

wishes to proceed to trial***.
The Court: So, Mr. Boyd, what you're saying is,

that unless we promise you probation,

you're going to go to trid?

15
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Ms. Tylee:

The Court;

Defendant:

The Court;

Defendant:

The Court;

If | get about five years probation, | will
not want to go to tria or whatever.

Let me say this to you: You have the
right to go to trid. This Court has the
right to sentence you. | am not going to
blackmail you into not usng your rights,
and you're not going to blackmail me
ether.

Ifyou go to trid, and if youhave avidble
legd defenseto these charges, I’'m going
to ligen to it dl and take that into
account.

If, and when, you are found guilty, | will
say, hey, it could have gone ether way,
this guy hed the right to trid, that’sit. If
| ligento dl this and you don’t have a
vidble lega defense I'll take that into
account too. Do you understand what

I’'m saying?
Yes.

If you go to trid to blackmail this Court,
that will become gpparent to me at some
point, right, Miss Tylee?

*k*

If that becomes apparent to me that you
are atempting to blackmail this Court,
it’ snot going to be a happy day. Do you
understand that?

Yes.
| have never, ever given atougher

sentence to somebody who went to trial
because they had aviable legd defense,
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or aviade dam of any sort, no matter

how far-fetched, but when it becomes

apparent to this Court that I'm going to

trid because of a dtudtion by a

Defendant, thenit will bean unhappy day

in this courthouse. Do you understand

that?’
Contrary to Boyd's argument, we find no plain error in the court's
discussion with him prior to trid. Boyd fails to identify how the above
colloquy pregjudiced him at tria or a sentencing. See, State v. Sagle
(1992), 65 Ohio St.3d 597, 606-605, noting that plain error only exists
if the outcome of the trid would have been different if the plainerror had
not occurred. Moreover, thisconversation occurred outsidethe presence
of the jury and, therefore, had no impact on their verdict.

This dlegation of violaion of gatelaw falsto riseto the leve of adenid of fundamentd fairness
and, therefore, is not cognizable infedera habeas corpus. However, even if it was to be consdered, this
Court would not find that the foregoing decision of the State appellate court was either objectively
unreasonable or that it involved an unreasonable gpplication of federd law.

Petitioner included for the firg time in his argument to the state supreme court the daim that his
congtitutiond right to a speedy trid had somehow been violated by reason of the court’'s comments that
in exerddng hisright totria petitioner was attempting to “blackmail” the court, and repeats hisclam in his
fourth dam for reief in these proceedings. That argument, standing done, fails to cogently explain how
the court’s language impacted petitioner’s speedy trid rights. As this Court is unable to decipher
petitioner’ s argument on thisissue, it cannot succeed on the merits.

In light of adl the foregoing, it is recommended that the petition be dismissed without further

proceedings.
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SDAVID S. PERELMAN
United States Magidtrate Judge

DATE: duly 21, 2005

OBJECTIONS

Any objections to this Report and Recommended Decisonmust be filed with the Clerk of Courts
withinten (10) days of receipt of thisnotice. Failure to file objections within the specified time waives the
right to appeal the District Court’ sorder. See, United Satesv. Walters, 638 F.2d 947 (6™ Cir. 1981).
See, also, Thomasv. Arn, 474 U.S. 140 (1985), reh’g denied, 474 U.S. 1111 (1986).
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