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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Textileather Corporation, Case No. 3:08 CV 171
Plaintiff, MEMORANDUM OPINION
AND ORDER
_VS_
JUDGE JACK ZOUHARY

GenCorp Inc.,

Defendant.

INTRODUCTION
Plaintiff Textileather Corporation (“Textileathérfiled this lawsuit seeking to recover from
Defendant GenCorp Inc. (“GenCorp”) expensesiired in attempting to close hazardous waste unjts
at a manufacturing facility in Tedo, Ohio (Doc. No. 1, 11 23-25)fter this Court dismissed two
claims from the Complaint (Doc. No. 19), threemlaremain alleging breach of contract and seeking
relief under the Comprehensive Environmental Response, Compensation, and Liability Agt, 42
U.S.C. § 9601 et seq. (“CERCLA").
This matter is before the Court on cross-Motions for Summary Judgment (Doc. Nos. 72 & 75).
Both parties filed oppositions (Doc. Nos. 85 & 8&)d the Court held a hearing on March 12, 2010
(Doc. No. 97). For the following reasons, GenZ®Motion is granted, and Textileather's Motion
is denied.
BACKGROUND
The underlying facts of this case are notdispute, and both parties agree the case|is
appropriate for summary judgment (Hearing Traps¢“TR”) pp. 27-29). From the mid-1950s to
1990, GenCorp or related entities owned a vinyhafacturing facility on Twining Road in Toledo

(“Facility”). In 1989 the Facility’s employeesstablished the Toledo Buy-Out Committee tp
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negotiate the purchase of the Facility from GenCorp. The Committee created a new com
Textileather, to purchase the Facility. The parsigned an Asset Purchase Agreement (“APA”) @
May 30, 1990, and Textileather became the ownegheffFacility on Jund, 1990 when the deal
closed (“Closing”).

The environmental condition of the Faciliyas an issue during the buy-out negotiation
Textileather and GenCorp included detailed pmris in the APA to allocate environmenta

liabilities. GenCorp agreed that it would retapecifically designated environmental liabilities fo

certain identified chemicals and locations, arsbalould defend and indemnify Textileather fof

claims involving retained liabilities. Textileather assumed all business-related environm
liabilities not retained by GenCorp.

Much of the environmental concern arose from GenCorp’s operation of hazardous V
management units (“RCRA units”) at the Facility. These RCRA units reclaimed solvent w
Under the Resource Conservation and Reco&ety42 U.S.C. § 6901 et seq. (‘“RCRA”), GenCory
was obligated to obtain RCRA Part A and Papdémits to operate the RCRA units. As of thg
Closing, GenCorp had applied for mdt yet received a RCRA Pari@rmit. Inthe APA, GenCorp
agreed to pay, subject to a itrof $250,000, fortiose activities necessary to complete the proce
of obtaining the Part B permit. After the Closifigxtileather continued to pursue the Part B perm
and to operate the RCRA units. But in Deceni®80, Textileather decided to shut down the unit

This decision to stop operating the RCRA uhiggered a regulatory obligation to submit g
closure planto be approved by the Ohio Envirental Protection Agency (“OEPA”). OEPA refuseq
to approve Textileather's plan, and required Textileather to “submit a modified closure
addressing the deficiencies of geviously sibmitted plan.” Textileather Corp. v. Korleski, 2007

WL 230696¢€ *3 (Ohic Ct. App. 2007). Over the next ten years, Textileather and the OE

pany
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negotiated a revised plan, but were unable teeagFinally, in November 2001, OEPA approved
closure plan, but Textileather disagreed with many aspects of the plan and appealed it
Environmental Review Appeals Commission, and tieehe Ohio Tenth District Court of Appeals,
which affirmed in part and reversed in parhe court of appeals remanded the matter to the OE
with instructions to approve yet another plan cstesit with the court'ioldings. OEPA has yet to
approve a new closure plan.

Textileather incurred costs during its proteathegotiations and litigation with the OEPA.

to th

Textileather filed this suit against GenCorp seeking to recover, under both the APA’s indemnity

provisions and costs incurred in attempting to fulfill its regulatory obligation to close the RCRA uhits.

STANDARD OF REVIEW
Pursuant to Federal Civil Rule 56(c), summarygment is appropriate where there is “n
genuine issue as to any material fact” and ‘ftieving party is entitled tpudgment as a matter of
law.” 1d. When considering a motion for summary judgtnéine court must draw all inferences from

the record in the light most favorable to the non-moving pafigtsushita Elec. Indus. Co. v. Zenith

7

Radio Corp., 475 U.S. 574,587 (1986). The courtis not permitted to weigh the evidence or detefmine

the truth of any matter in dispute; rathere ttourt determines only whether the case contaips

1

Significant questions exist regarding whether Textileather has incurred any achagjedarelated to the
closure plan. Textileather never provided documentatitritthas paid any of these alleged costs. GenCo

raised this issue in briefing, and again at the hgayiet Textileather continually fails to respond (TR 16-17).

This Court need not decide the issue given its ruling on other grounds.

Likewise, this Court expresses no opinion as to wheBtsmCorp’s retained liabilities terminate on June 4,

2010 pursuant to Section 9.1.6(a) (“Seller's Retainadilifies . . . and Indemnification . . . will terminate 20
years after the Closing.”). The question of terminaisomot a ripe controversy before this Court and, eve
were it ripe, it would now be mooted byigOpinion granting GenCorp summary judgment.
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sufficient evidence from which a juryald reasonably find for the non-moving parnderson v.

Liberty Lobby, Inc., 477 U.S. 242, 248-49 (1986)

The summary judgment standard does not change simply because the parties present cros

motions. Taft Broadcasting Co. v. United Sates, 929 F.2d 240, 248 (6th Cir. 1991)he fact that

both parties move for summary judgment does not mean the court must grant judgment as a|matt

of law for one side or the other; rather, the “court must evaluate each party’s motion on its own merits

taking care in each instance to draw all reasonable inferences against the party whose motion is unc

consideration.d. As outlined above, the material facts areinalispute in the instant case, making
it well suited for summary judgmengee Havensure, LLC v. Prudential Ins. Co. of Am., 595 F.3d
312, 315 (6th Cir. 2010); Federal Civil Rule 56(c)(2).
BREACH OF CONTRACT CLAIMS

Standards for Contract Interpretation

The APA is governed by Ohio law (APA, $en 11.3). Construction and interpretation of
a written contract are questions of ladrahamv. Drydock Coal Co., 76 Ohio St. 3d 311, 313 (1996).
“The purpose of contract construction is to disc@ret effectuate the intent of the parties,” and “the
intent of the parties is presumed to reside eldémguage they chose to use in their agreeméaht.”
Extrinsic evidence is admissible to ascertainnntnly when the contract terms are unclear ¢r
ambiguous.ld. at 314. The court reads the contract avaley and gathers the intent of each party
from a consideration of the whol&oster Wheeler Enviresponse, Inc. v. Franklin Cty. Convention

Facilities Authority, 78 Ohio St. 3d 353, 361 (1997).

GenCorp correctly argues that, under the plain language of the APA, it did not retain the

liabilities at issue in this case (TR 12-14). The contract language is clear and unambiguous




Therefore, interpretation of the contract terms is a question of law, and extrinsic evidence is

unnecessarySee Graham, 76 Ohio St. 3d at 318ellie Auto Sales, Inc. v. Rahbars & RittersEnters.,,

LLC, 172 Ohio App. 3d 675, 682-83 (2007) (“If tlentract is clear and unambiguous, it$

interpretation is a matter of lawand there is no issue of factdetermine. However, where the
contract language is reasonably susceptible of more than one interpretation, the meaning
ambiguous language is a question of fact.”).

The APA’s Environmental Liability Language

The specific issue is whether GenCorp retaileddility for Textileaher’s costs related to

>4

of th

closing the RCRA units entitling Textileather to indemnification. The APA addresses this igsue.

Section 9.1 of the APA, labeled “Environmentadhilities,” describes which party retains particulay

liabilities.
Specifically, Section 9.12Hescribes those environmental liabilities retained by Gen@orp
states in part: “[GenCorp] will retaresponsibility for all liabilities, iiny, to third persons in respect

of the substances, conditions and other mattershwdre included on the Chemicals List in Sectio

2

9.1.1 Retained LiabilitiesSeller will retain responsibility for:

() all liabilities, if any, to third persons iegpect of the substances, conditions and other matters

which are included on the Chemicals List in Sectidn®.. . . whenever such liabilities may arise, and b
whatever third persons may assert such liabilitiesgifipally including (A) fines, penalties, judgments,

awards, settlements, losses, damages, costs, feeslifmgchttorneys’ and consultants’ fees), expenses and

disbursements, (B) defense and other responses tadamyistrative or judicial action (including claims,
notice letters, complaints and other assertions afitiglinstituted by any third person concerning any suck
liability, and (C) financial responsibility for (i) cleanwgosts and injunctive relief, including any removal,
remedial or other response actions, and natural resolamages, and (ii) any other compliance or remedi
measures. . .. and

(b) all liabilities, if any, to third persons (illing the types of liabilities identified in (a)(A)-(C)
above) in respect of any substance, condition o otfadter related to the off-site management (includin

handling, storage, treatment, recycling, transportatidisposal) of any material after June 14, 1954 and prigr

to the Closing at any off-site property.

<
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9.1.6, . . . whenever sudlabilities may arise, and by whatever third persons may assert s
liabilities.” Section 9.1.1 then describes examples of retained liabilities covered by this lang
Section 9.1.2 further lists specific liabilities neted by GenCorp, only one which is relevan

to the current dispute. That one is found inti®ac9.1.2(c) and states innpa[s]ubject to the limit

of $250,000, Seller will pay for the costs of perfargthose activities which are necessary to obtajn

the Part B RCRA permit described in Seller's prospectus.”

Section 9.1.3 states that Textileather “will assy@enCorp’s] liabilities in respect of any

substances or environmental conditions relatintgedBusiness except those retained by [GenCorlp]

as provided in Sections 9.1.1 or 9.1.2.”

Section 9.1.%4sets forth the circumstances under whaenCorp is to defend and indemnify,

Textileather. GenCorp’s indemnification respbiigy is limited to liabilities retained by GenCorp

in Sections 9.1.1 and 9.1.2. Indemnification theeefarns on whether GenCorp retained a specifjic

liability under Sections 9.1.1 and 9.1.2.

Indemnification Requires a Third-Party Action

Textileather seeks to recover costs incurreatiempting to fulfill its regulatory obligation
to close the RCRA units. Once Textileather dedito stop operating the RCRA units, Textileathg

was required to obtain OEPA approvSee Ohio Admin. Code § 3745-66-13.

3

9.1.4 Indemnification Seller will indemnify and defend Purchagéth respect to the liabilities retained by
Seller as provided in Sections 9.arid 9.1.2 above; provided that Purchaser promptly gives Seller notice
any claims or actions, transmits to Seller copieslbflocuments and papersceived by or served on
Purchaser in connection therewith, permits Seller tarobifie defense thereof, and (at its own expense) full
cooperates with Seller in the defense thereof. Rseatwill indemnify and defend Seller with respect to th
liabilities assumed by Purchaser as provided in 94o®ey provided that Seller promptly gives Purchase
notice of any claims or actions, transmits to Selgies of all documents and papers received by or serv
on Seller in connection therewith, permits Purchaseomtdrol the defense thereof, and (at its own expens
fully cooperates with Puretser in the defense thereof.

6
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Whether the OEPA “administrative action” reldt® the closure plan falls within the APA
requirements for indemnification depends on \Wwkeit is a “claim or action” under Section 9.1.4
The APA does not define the terms “claim” or tian,” so this Court will apply their ordinary
meaning.Foster Wheeler Enviresponse, 100 Ohio St. 3d at 361 (“Conun words . . . will be given
their ordinary meaning unless manifest absurdity results, or unless some other meaning is
evidenced from the face or overall contents of tegiment.”). Textileather claims the closure pla
is an “action” under Section 9.1.4, not a “claim” (TR 11), citing the OEPA’s Notice of Deficier
which describes the dispute over the closure ataan “action” (TR 17-18). But OEPA's label, by
itself, does not end the inquiry. Even asswnthe dispute with the OEPA is an “action,’
indemnification requires the dispute be brought by a third-party.

The negotiations and resulting litigation betwdextileather and the OEPA was a “purg
regulatory proceeding” (TR 13) that does notithin either Section 9.1.1 or Section 9.1.4. Thi
regulatory obligation was neither a third-party claim nor third-party action against Textileather. T
was no demand for liability by a third-party. Té@evas no claim that Textileather’'s conduct causg
a third-party to suffer damage. Rather, Textdeathad a regulatory obligation to submit a closup
plan that met OEPA’s approval. Textileather'sagjreement with the terms of the OEPA plan dos
not make the regulatory give-and-take a “claim or actimrthe OEPA.

Simply put, even if the OEPA dispute coulddaracterized as a claim or action, it would ng
meet Section 9.1.1’s third-party requirement.e ®PA provides for indemnity only when a claim
or action is brought against Textileather by a third-party or when Textiteathes liability to a
third-party. Section 9.1.1 unambiguously limits GergZoretained liabilities “to third persons.” The
specific descriptions of liability which follow in Section 9.1.1 are examples that meet this third-g

requirement and the RCRA closure falls outside this clear and unambiguous language.

7
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Textileather argues the above interpretation rengertions of the APA meaningless, citing

9.1.1(a)(C)(ii) (“specifically including . . . finandiaesponsibility for . . . any other compliance o

remedial measures”) as language inconsistentawdquirement that retained liabilities be limited

to third-parties (TR 15). This Court disagrees. This interpretation is consistent with the APA

whole. Section 9.1.1(a)(C)(ii) describes example of GenCorp’s retained liability and, like all

as a

examples in Section 9.1.1, is modified by the language that limited GenCorp’s liabilities “to third

persons, . . . whenever such liabilities may arse by whatever third persons may assert su
liabilities.” Requiring retained liabilities to be tbuparty liabilities is thus entirely consistent with

not only Section 9.1.1(a)(C)(ii), but the APA as a whole.

Ch

The parties cannot provide (TR 18-21), nor has the Court found, any case holding that &

regulatory obligation incurred by a party’s own bussdecision is the same as a third-party clai
or action. Atthe hearing, GenCorp provided an appropriate example of when it would retain liak
namely, where there is contamination that th&@Bemands Textileather clean up, but Textileath
refuses, and the OEPA then hires a contractor to come in and do the clean-up. In this situati
OEPA would be a “third persorrbntemplated by the APA who ghattempt to sue Textileather to
recover its costs. Provided the other provisiornth®@APA were met, GenCorp retained this type ¢
liability (TR 13).

Textileather citeg\nderson Dev. Co. v. Travelers Indem. Co., 49 F.3d 1128, 1134 (6th Cir.

1995) (“Although [plaintiff] cooperated voluntarilit, was under a government mandate to condulct

the environmental clean-up. Thus . . . there was indeed liability to a third party -- the EPA.’

support that the costs to battle the OEPA in¢hise make the OEPA a third-party (TR 20-21). Buit

Anderson interpreted Michigan insurance law, and irveml costs related to a “potentially responsibl

party” where the court found that the governmentdieeady imposed liability on the insured. Here

8
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no such liability was imposed on Textileather byR2E Rather, Textile&er seeks to recover
administrative-type costs of negotiating, and tliteyating, the terms of a closure plan for the RCRA

units. Textileather’s business decision to stawn the RCRA units necessarily meant it would be

required to negotiate and comply with a closure plan. There is no third-party claim to trigger

indemnity; instead, Textileather sedkst-party costs.
Payment of $150,000

While GenCorp did not plead, and therefore wdivthe affirmative defenses of release ar|d

~

accord and satisfaction, a later amendment to thfefARher supports that GenCorp is not liable fo
closure costsSection 9.1.2(c) originally requir€kenCorp to pay Textileather up to $250,000 to aid
with the process of obtaining a permit to continperating the RCRA units. Instead of pursuing the
Part B permit, Textileather chose to close the unggating the need to acquire the permit. Under

the plain language of the original APA, aanTextileather stopped pursuing the RCRA permit

D

GenCorp was relieved of paying any further sastder Section 9.1.2(c) (GenCorp “pay|s] for th

costs of . . . those activities . . . necessary to obtain the Part B RCRA permit”). But in June [L992

GenCorp and Textileather amended the APAxtileather now agreed to accept GenCorp’s lump

sum payment of $150,000 as a substitute for GenCorp’s obligation to help renew the RCRA permi

(Doc. No. 75, Ex. 4, 6/4/1992 APA Amendment). The Amendment, which occurred while
Textileather was negotiating with the OEPA, states:

In lieu of and in substitution for GenCorp’s obligation described in Section 9.1.2(c) of the
Agreemen GenCor| will pay to Textileathe $150,00( within fourteer (14) days of the
execution of this letter agreement.

Plaintiff argues there is no significance to fhés/ment or amendment (TR 22-23). But thi

1v2)

“side deal” is consistent with neither party haycontemplated GenCorpwd assume closure costs

Had the parties intended GenCorp to assumeartion of the closure costs, the APA would hav

D




included language similar to that found in &t 9.1.2(c), which shifted the first $250,000 of permit

costs to GenCorp. There is no such similar-sbsting language for closing the RCRA units and ng

pursuing the permit. Closure of the RCRA unitgl 2he attendant costs were contingencies “that

might have been foreseen and specifically provided for in the contract but [were]Pootet v.
Columbus Bd. of Indus. Relations, 111 Ohio App. 3d 238, 242-43 (1996} he Court cannot read
language or terms into a contract which the parties omifieglid. Clearly, closure costs were not
anticipated, let alone intended to be retaibgdsenCorp, and therefore GenCorp cannot be hg
responsible for them.
CERCLA CLAIMS
Textileather’s claims under CERCLA also fail. Parties may contractually shift CERG
liability or other environmental liabilities among themselves through an assumption or inden
agreement.Olin Corp. v. Yeargin Inc., 146 F.3d 398, 407 (6th Cir. 1998). Whether a particul
agreement has shifted such liabilities is a question of state lldwThe Sixth Circuit upheld a
transfer of liability under Ohio law where tlagreement is “either specific enough to includ

CERCLA liability or general enough to include all environmental liabilitwhite Consol. Indus.,

Inc. v. Westinghouse Elec. Corp., 179 F.3d 403, 409-10 (6th Cir. 1999). At least one other distr|

court in Ohio has adopted this teSee Cytec Indus., Inc. v. B.F. Goodrich Co., 196 F. Supp. 2d 644,
656-57 (S.D. Ohio 2002).

The contractual language White provided that the plaintiff assumed “all obligations an
liabilities of the Business, contingent, or otherwiséftiite Consol. Indus. Inc., 179 F.3d at 410. The
court held this language to be “general enough to include all environmental liabildy. By

contrast, the language @ytec provided, in the context of a dissolution, the previous owner “w|

distribute, subject to its liabilities, all of isoperty and assets of every kind, including its goodwill

10
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and business as a going concern” to the defendaméc Indus,, Inc., 196 F. Supp. 2d at 656. The
court found this language, specifically the phrasgject to its liabilities,” to be neither specific
enough to include CERCLA liability nor general enough to include all environmental liabdity.

Here, the APA is general enough to include miemnmental liability and to meet the test se
forth in White. The language in Section 9.1.atsfs that Textileather assunagidiabilities relating
to the business not specifically retained bywGerp. This is similar to the languageWhite. In
combination with Sections 9.1.1 and 9.1.2, which provide for GenCorp assuming ce
environmental liabilities, all enkonmental liability reling to the business has been allocate
between the parties, leaving nothing to the imaginar to CERCLA. GenCorp’s counsel colorfully
describes the combination of these Sections -a%is clause on steroids” (TR 33-34) -- such th
liability after the Closing belongs either to Gemf@ or to Textileather by operation of these thre
Sections. This comprehensive approach taddig liabilities is “general enough to include all
environmental liability.” White, 179 F.3d at 409-10.

CONCLUSION

For the foregoing reasons, GenCorp’s Motiagramted, and Textileather’s Motion is denied|

IT 1S SO ORDERED.

s/Jack Zouhary
JACK ZOUHARY
U. S. DISTRICT JUDGE

May 5, 2010
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