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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Chad Newmangy and through his legal guardian : Case No. 3:08 CV711
Jackie Hooper,

Plaintiffs,
V. X MEMORANDUM DECISION

AND ORDER
James Telb, Lucas County Shesifal,

Defendants.

The parties have consented to the Magistrateisdiction in this civil rights case filed pursuant
to 42 U. S. C. §8 1983. Pemdi are Defendants’ Motion for Summary Judgment (Docket No. 39)
Plaintiffs’ Opposition (Docket No. 48), DefendantsiReto Plaintiffs’ Opposition to Summary Judgment
(Docket No. 58) and Plaintiffs’ Notice of Secei of Supplemental Evidence (Docket No. 60) and
Defendants’ Motion to Strike (Dock&lo. 64). For the reasons that follow, the Magistrate grants the
Motion for Summary Judgment and the Motion to Strike.

|. JURISDICTION .
This Court has jurisdiction over the subject nradted the parties pursuantto 28 U. S. C. 88§ 1331,

1343.

Il. THE PARTIES.
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(1) Plaintiff Chad Newman (Nawan), at all times relevant these proceedings, was a minor.
Plaintiff Newman resides in Aiken, South Carolina.

(2) Plaintiff Jackie Hooper (Hooper) is Chad Newman’s mother. Plaintiff Hooper is a resident
of Aiken, South Carolina.

(3) Lucas County, Ohio was duly organized by @hio General Assembly in 1835. Its county

seat is Toledo, Ohiowww.co.lucas.oh.us

(4) The Lucas County, Ohio Board of Commissisr{€ommissioners), is a three-member panel
of elected officials who hold administrative power Lucas County, Ohio. Defendant Commissioners
are sued in their official and individual capacities.

(5) James Telb (Telb) is the chief law engfement officer in Lucas County, Ohio. The Lucas
County Sheriff operates the Lucas County CorrectiOaster, a full service adult detention facility.

Www.co.lucas.oh.usDefendant Telb is sued in his official and individual capacities.

(6) Melvin L. Cooper (Cooper) was an inmate at the Lucas County Corrections Center.
[ll. FACTUAL BACKGROUND .

Plaintiffs allege that Plaintiff Newman hasental health problemand cognitive functioning
disabilities. Following imposition of Plaintiff Newam’s sentence by a Lucas County Juvenile Court
Judge and pending transfer to the Department off¥8atvices, Plaintiff was housed at the Lucas County
Corrections Center. On March Z8)06, Plaintiff claims that he was raped by Defendant Cooper in the
shower area. Defendant Cooper was charged with rape (Docket No. 1, {s 16, 17, 18).

| V. PROCEDURAL BACKGROUND .
Plaintiffs filed a Complaint alleging violatioms Plaintiff Newman'’s rights under the Eighth and

Fourteenth Amendments and 42 U.S..C. § 1983ergiants County, Commissioners and Telb were duly



served with a summons and Complaint by certified mail and filed an answer.

Defendant Cooper was served a Summons and copy of the Complaint by ordinary United States
first class mail service at Defendant Coopers’ kastwn address. Defendant Cooper failed to file an
answer or other responsive pleading.

Defendants County, Commissioners and Telb filed a Motion for Summary Judgment to which
Plaintiffs filed an Opposition and Supplemental Evidence and Defendants replied.

Defendants County and Commissioners filed a Motion to Strike the Supplemental Evidence.

V. THE MOTION TO STRIKE .

On July 6, 2010, Plaintiff supplemented their Opposition to the Motion for Summary Judgment
with exhibits evidencing criminal charges filadainst Defendant Cooper in 2004 for begging (Docket
Nos. 60-1 and 60-2). Defendants seek to strilgestipplemental evidence from the record for reasons
that (1) it was filed out of timg2) the evidence submitted is inadmissible as a matter of law, and (3) it
is irrelevant to these proceedings.

Under ED. R. Civ. P. 12(f), the court may strike frompdeading any redundant, immaterial,
impertinent, or scandalous matter. A motion to strike is addressed to the sound discretion of the trial
court. Barnes v. City of Toled®010 WL 1268044, *13 ((N. D. Ohio 201®iting In re Keithley
Instruments, Incorporatech99 F. Supp.2d 908, 911 (N. D. Ohio 20@fyg Ameriwood Industrial
International Corporation v. Arthur Andersen & Compa@gl F. Supp. 1078, 1083 (W. D. Mich.1997)).
Motions to strike are disfavored and granted onlererthe allegations are clearly immaterial to the
controversy or would prejudice the movailat. (citing Frisby v. Keith D. Weiner & Associates Company,
LPA, 2009 WL 3818844, *1 (ND. Ohio 2009) ¢iting Brown & Williamson Tobacco Corporation v.

United States201 F.2d 819, 822 {6Cir. 1953);see also United States v. American Electrical Power



Services Corporatior81 F. Supp. 931, 935 (S. D. Ohio 2002); S@RLESALAN WRIGHT & ARTHUR

R. MILLER, FEDERAL PRACTICE & PROCEDURES 1382 (3rd ed. 2004) (“[T]here appears to be general
judicial agreement ... that [motiots strike] should be denied uskethe challenged allegations have no
possible relation or logical connection to the subje&tter of the controversy and may cause some form
of significant prejudice ...”). Exhits attached to motions are not pleadings and are outside the scope of
Rule 12(f). Rhea v. Dollar Tree Store895 F. Supp. 2d 696, 702 (W. D. Tenn. 2005).

The Magistrate find that the proposed exhilaitkla logical connection and are immaterial to the
issues involved in this litigation. Accordingly, the Motion to Strike the exhibits under Rule 12(f) is
granted.

VI. THE MOTION FOR SUMMARY JUDGMENT.

The allegations in Plaintiffs’ Complaint against Defendants County, Commissioners and Telb are
considered a claim that these Defendants, wiibwledge of Plaintiff Newman’s disability, acted in
concert to deprive him of appropriate protectidefendants were aware of the risks associated with
placing a disabled person in a situation where it was foreseeable that he would be harmed. Defendants
were negligent and indifferent to Plaintiff Newmamgiscumstances. Such exhibitions of indifference
constitute cruel and unusual punishment that is subject to the protection of the Eighth Amendment.

In the Motion for Summary Judgment, Defendants argue, first, that Lucas County is not an entity
capable of being sued. Defendants also assert that the Commissioners had no duty to protect Plaintiff
Newman. Finally, Plaintiff failed to state a craunder Section 1983 against Defendant Telb in his
official and individual capacitiesAlternately, Defendant Telb is inume from all state law claims under
OHIO Rev. CODE § 2744.02.

A. MOTION FOR SUMMARY JUDGMENT STANDARD OF REVIEW .



Summary judgment must be enteredghinst a party who fails to make a showing sufficient to
establish the existence of an element essential to that party's case, and on which that party will bear the
burden of proof at trial.” Averill v. Gleaner Life Insurance Socie626 F. Supp.2d 756, 761 (N. D. Ohio
2009 ¢iting Celotex Corp. v. Catrett 06 S. Ct. 2548, 2552 (1986)). The moving party always bears the
initial responsibility of informing the district couof the basis for its motion, and identifying those
portions of the record that demonstrate trseabe of a genuine issue of material féatt(citing Celotex,

106 S. Ct. at 2552-2553). The burden shifts to the nonmoving party who “must set forth specific facts
showing that there is a genuine issue for tridd.”(citing Anderson v. Liberty Lobby, Incorporatd®6
S. Ct. 2505, 2511 (19869 otingFeD. R.Civ. P. 56(e)).

Once the burden of production shifts, the party opposing summary judgment cannot rest on its
pleadings or merely reassert its previous allegatitihslt is insufficient “simpy [to] show that there is
some metaphysical doubt as to the material fadts (citing Matsushita Electric Industrial Company v.
Zenith Radio Corporationl06 S. Ct. 1348, 1355 (1986)). Ratteu)e 56(e) “requires the nonmoving
party to go beyond the [unverified] pléags” and present some type of concrete evidentiary material in
support of its positionld. (citing Celotex, supral06 S. Ct. at 2553).

In deciding the motion for summary judgment, the evidence of the non-moving party will be
believed as true, all doubts will be resolved against the non-moving party, all evidence will be construed
in the light most favorable to the non-moving party, and all inferences will be drawn in the non-moving
party's favor. Id. (citing Eastman Kodak Company v. Imageehnical Services, Incorporatetii2 S. Ct.
2072, 2076 (1992)). Summary judgment shall be rendered only if the pleadings, depositions, answers to
interrogatories, and admissions on file, together wihaffidavits, if any, showhere is no genuine issue

as to any material facts and that the movindypia entitled to judgment as a matter of lald. (citing



Celotex, supral06 S. Ct. 2552).

1. DEFENDANT LUCAS COUNTY.

Plaintiffs allege that they are entitled to judgmon their claims against Defendant Lucas County
for failure to ensure that there is a duly electedifige director of the Luca€ounty Corrections Center
and that policies are implemented to provide appropriate and safe oversight of the Lucas County
Corrections Center (Docket No. 1, 1 8).

Counties, as political entities, are rsii juris. Id at * 405(citing Lowe v. Hamilton County
Department of Job and Family Servic@908 WL 816669 *2 (S. D. Ohio 2008}iting McGuire v.
Ameritech Services, Incorporateth3 F. Supp.2d 988, 1015 (S. D. Ohio 2008 other words, counties
lack the capacity to sue or be sued exedmre specifically authorized by statutd. Counties are held
accountable through their elected representatives, to wit, their commissitthers.

Plaintiffs have failed to present some typeafaete evidentiary material or reference a statute
that authorizes them to sue Lucas County. Thgisfiaate dismisses any claims against Lucas County.

2. THE LUCAS COUNTY COMMISSIONERS IN THEIR OFFICIAL CAPACITY .

Plaintiffs sued the Lucas County Commissionera tmeory of derivative liability based entirely
on the premise that they provide funding to the Lu@asnty Sheriff's Departrmé¢. Consequently, the
Lucas County Commissioners must be responsilsl¢hfo administration of the Sheriff’'s Department
which is responsible for the safety of individuals housed at the Lucas County Correctional Center

Defendants argue that the authority of a badicbunty commissioners to supervise and control
the activities of the sheriff's department are not egply granted by statute or implied from an express
statutory provision. The county commissioners have no liability for Defendant Telb’s actions. Thus, they

had no duty to protect Plaintiff Newman.



Plaintiffs’ complaint against the Lucas Coum@pmmissioners in their official capacities is in
reality an official capacity suit against Ludasunty and Defendant Lucas County Commissioners are
agents of the county.

Under Ohio law, the county commissioners hdigeretion to finance correctional facilities but
they have no duty to control the sheriff in keeping a jail safelo ®ev. Cobe 8§ 307.01et. seq.
(Thomson Reuters 201aunders v. McFaug93 N.E.2d 24, 28 (1990). It is the sheriff who enjoys
final policymaking authority over a county correctional facilityHI®OREV. CODE § 341.01 (Thomson
Reuters 2010). The sheriff shall have charge etcthunty jail and all persons confined thereimid
REv. CoDES§ 341.01 (Thomson Reuters 2010). The sheriff “dtesdp such persons safely, attend to the
jail, and govern and regulate the jail according tontidmum standards for jails in Ohio promulgated
by the department of rehabilitation and correctionHiddREv. CODES 341.01 (Thomson Reuters 2010).

The Magistrate finds that derivative liability is not a viable theory for liability because the
Commissioners are not charged with responsibility for the Lucas County Correctional Center. Neither
are the Commissioners charged with the responsibilityerseeing the Sheriff in his administration nor
control of the Lucas County Correctional Center. Claims against the Lucas County Commissioners in
their official capacity for failure to maintain afe@nvironment at the Lucas County Correctional Center
must be dismissed as a matter of law.

3. THE LUCAS COUNTY COMMISSIONERS IN THEIR INDIVIDUAL CAPACITIES .

Plaintiffs seek relief from Commissionerst®&erken, Ben Konop and Tina Skeldon-Wozniak
in their individual capacities. Plaintiffs contend ttiety acted in concert and cooperation with Defendant
Telb to violate Newman'’s rights. The issue is whether their assertion of qualified immunity bars

Plaintiff's Eighth Amendment claim alleged under 42 U. S. C. § 1983.



In a Section 1983 action, the focus is on whether two essential elements cdéist. v.
Cleveland Clinic2010 WL 359699, *3 (N. D. Ohio 201@jting Parratt v. Taylor,535, 101 S.Ct. 1908,
1912 (1981)). First, was the conduct complainembaimitted by a person acting under color of state law.
Id. Second, did this conduct deprive a person of rights, privileges, or immunities secured by the
Constitution or laws of the United Statds.

“Government officials performing discretionary functions generally are shielded from liability for
civildamages insofar as their conduct does not viglataly established statutory or constitutional rights
of which a reasonable person would have knowidldowan v. City of Warre78 F.3d 351, 374 {6
Cir. 2009) ¢iting Harlow v. Fitzgerald102 S. Ct. 2727, 2738 (1982)). “The central purpose of affording
public officials qualified immunity from suit is to gtect them ‘from undue interference with their duties
and from potentially disabling threats of liability.’Itl. at 374-375¢iting Elder v. Holloway114 S. Ct.
1019, 1022 (1994)lioting Harlow,102 S. Ct. at 2732).

The tripartite procedure for evaluating claims of qualified immunity was articulai&fdliams
v. Mehra,186 F. 3d 685, 691 {6Cir. 1999). First, a determination is made whether a constitutional
violation occurred. Second, a determination is mattewabkether the right that was violated was a clearly
established right of which a reasonable person would have known. Third, a determination is made
whether the plaintiff has alleged sufficient faeisgd supported the allegations by sufficient evidence, to
indicate that what the official allegedly did was olipaly unreasonable in light of the clearly established
constitutional rights.Id. (citing Dickerson v. McClellan101 F.3d 1151, 1157-58"€ir. 1996)).

The first step in our inquiry, then, is to consitlex “threshold question” whether, “[tJaken in the
light most favorable to the party asserting the injury, do the facts alleged show the officer's conduct

violated a constitutional right?Moldowan v. City of Warrer§78 F.3d 351, 375 {6Cir. 2009) ¢iting



Saucierv. Katz121 S. Ct. 2151, 2156 (2001))f tlo constitutional right would have been violated were
the allegations established, there is no necessityrther inquiries concerning qualified immunityd.

If a violation could be made oah a favorable view of the partissibmissions, however, the court must
then consider whether the right was “clearly established.” “This inquiry, it is vital to note, must be
undertaken in light of the specific context of the case, not as a broad general propokitiofi:he
relevant, dispositive inquiry in determining whetheight is clearly established is whether it would be
clear to a reasonable officer that his condud walawful in the situation he confrontedd. Finally,

and only if these first two elements are satisfied, this Court “occasionally” has gone on to determine “
‘whether the plaintiff offered sufficient evidence italicate that what the official allegedly did was
objectively unreasonable in light of the clearly established constitutional rigHt.{€iting Drogosch

v. Metcalf,557 F.3d 372, 378 {&Cir. 2009) uoting Estate of Carter v. City of Detro#Q8 F.3d 305,

311 n. 2 (8 Cir. 2005)).

The right allegedly violated by Defendantsri@n, Konop and Skeldon-Wozniak, is asserted in
general language and without specificity. In faontours of the right were sufficiently unclear that a
reasonable official would not undenstbthat what he or she was doinglaied a right. Plaintiffs do not
allege that the Commissioners had any diregblvement in the oversight of the Lucas County
Corrections Center; therefore, the Magistrabmstrues Plaintiffs’ claim as being based upon the
Commissioner’s right to control the finances. Plaintiffs have failed to overcome the bar of qualified
immunity by finding a binding precedent from the Sarpe Court or the Sixth Circuit Court that only
established conduct of the Defendant Commissioners in this case violated clearly established law.
Dismissal is proper because Plaintiffs’ claim againstCommissioners is also predicated solely on the

funding and administration of county government.



4. DEFENDANT TELB IN HIS OFFICIAL CAPACITY .

Plaintiffs’ claims against Defendant Telb in hiBoal capacity are twofold. First, Defendant Telb
was deliberately indifferent to the substantial riskarim to health and safety of inmates at Lucas County
Corrections Center. Second, Defendant Telb’s breadhty resulted in physical injury and emotional
distress.

Because Sheriff Telb is being sued in his officapacity, he would be liable to the same extent
as a municipality under Section 1983. A claim againstiaicipal official in his or her official capacity
is considered a claim against the entity its8lbugh v. Tellg44 F. Supp.2d 978, 987 (N. D. Ohio 2009)
(citing Kentucky v. Grahani,05 S. Ct. 3099, 3105-3106 (198®8)andon v. Holt105 S. Ct. 873, 877
(1985);Monell v. Department of Social Servic88,S. Ct. 2018, 2036 n. 55 (1978). Because there is no
respondeat superidrability under Section 1983, to establishddficial capacity claim a plaintiff must
show that the enforcement of the official entity'igyoor custom caused the violation of the plaintiff's
federal or constitutional rightld. (citing Hafer v. Melo112 S. Ct. 358, 362-362 (1991ktt v. Dallas
Independent School District09 S. Ct. 2702 (1989)).

Plaintiffs fail to go beyond the pleadings and préseme type of concrete evidentiary material
in support of their positions. Consequently, Pléstre unable to clear the initial hurdle for official
capacity claims. Plaintiffs make factually undevetbpdegations that upon investigation of Plaintiff
Newman'’s criminal history, mental health probteand conduct at Lucas County Corrections Center,
Defendant Telb would have foresdébat Plaintiff was subject to seXwusttack. Plaintiffs do not allege
that the failure to investigate was the result ofistom or policy employeoly Defendant Telb. Neither
do Plaintiffs assert a claim against Defendant Telhis official capacity that the enforcement of a

particular policy nor custom ran afoul of the consimio or other federal right. Consequently, the claim

10



against Defendant Telb in his official capacity must be denied.

5. DEFENDANT TELB IN HIS |NDIVIDUAL CAPACITY .

Plaintiffs seek to impose personal liability ugdefendant Telb for action he took under color of
state law. Plaintiffs suggest thathis individual capacity, Defendanelb violated Plaintiff Newman’s
Eighth Amendment right to be free from cruand unusual punishment by displaying deliberate
indifference to his safety and that he was negligelis care by placing PlaifitNewman in the general
population.

a. QUALIFIED IMMUNITY STANDARD.

Defendant Telb asserts the affirmative defense of qualified immunity with respect to all of
Plaintiffs’ Section 1983 claims. Qualified immunity is an immunity from suit, not merely a defense to
liability. 1d. (citing Pearson v. Callahari,29 S.Ct. 808, 815 (2009)i{ing Mitchell v. Forsyth105 S.Ct.
2806, 2815 (1985)). Qualified immunity protects pubfiicials from suit for civil damages so long as
their conduct “does not violate clearly establishatlsbry or constitutional rights of which a reasonable
person would have known.Id. (citing Harlow v. Fitzgerald102 S.Ct. 2727, 2738 (19823umphrey
v. Mabry,482 F.3d 840, 846 {6Cir. 2007);Silberstein v. City of Dayto#40 F.3d 306, 311 {6Cir.
2006)). Once the defense is raised, the plaintiffdier burden of showing that the defendant's conduct
violated a right so clearly established that a aeable official in that position would have clearly
understood that he or she was under an adfiiire duty to refrain from such conducBarrett v.
Steubenville City SchooB88 F.3d 967, 970 {&Cir. 2004)(citing Rich v. City of Mayfield Height855
F.2d 1092, 1095 {ECir. 1992)).

The plaintiff, thus, bears the ultimate burden afgito show that the defendant is not entitled to

qualified immunity. Id. (citing Wegener v. Covingto833 F.2d 390, 392 {&Cir. 1991)).

11



The contours of the “clearly established right” musssufficiently clear that a reasonable official
would understand that what he is doing violates that ri§hiugh,644 F. Supp. 2d at 988-9868it{ng
Ciminillo v. Streicher434 F.3d 461, 468 {6Cir. 2006)). To be a violation of a “clearly established
right,” the exact conduct at issue need not have pesmously held illegal; it is enough that the right be
sufficiently established so as to put a reasonableiaifion notice that his acins are a violation of that
right. Id. (see Hope v. Pelzgt22 S.Ct. 2508, 2515 (2008ample v. Bailey09 F.3d 689, 699 {&Cir.
2005) (“Officials can still be on notice that their conduct violates clearly established law even in novel
circumstances.”)Scicluna v. Wells345 F.3d 441, 446 {&Cir. 2003);Bell v. Johnsor308 F.3d 594, 602
(6™ Cir. 2002)).

b. EIGHTH AMENDMENT STANDARDS.

Plaintiffs contend that the clearly estabég law in this case is the Eighth Amendment
proscription against Defendant Telb’s failure totpct him. To establsliability unde the Eighth
Amendment for a prison official's failure to proteah, inmate must demonstrate that the official was
deliberately indifferent “to a substantrédk of serious harm” to the inmat&reene v. Bowle861 F.3d
290, 294 (8 Cir. 2004) ¢iting Farmer v. Brennan114 S.Ct. 1970, 1974 (1994)). To demonstrate
deliberate indifference, an inmate must present eeel&om which a trier of fact could conclude “that
the official was subjectively aware thfe risk” and “disregard [ed] thask by failing to take reasonable
measures to abate itld. (citing Farmer 114 S. Ct. at 1974, 1984). Tlaatareness can be demonstrated
through “inference from circumstantial evidence,” armutison official cannot “escape liability ... by
showing that, while he was aware of an obvious, sobataisk to inmate safety, he did not know that
the complainant was especially likely to be aksdlby the specific prisoner who eventually committed

the assault.”ld. (citing Farmer 114 S.Ct. at 1982). Where a spedifidividual poses a risk to a large

12



class of inmates, that risk can also support a findfigbility even where the particular prisoner at risk

is not known in advanceld. (citing Curry v. Scott249 F.3d 493, 507-508 (&Cir. 2001) (where
particular prison guard had history of raciathotivated harassment of African American inmates,
deliberate indifference could be demonstrated by fhoteard, without a threat to a particular inmate)).
Therefore, to defeat a summary judgment motion, the plaintiff need only point to evidence from which
a finder of fact could conclude that plaintiff's vutability made him or her placement with the general
population of the corrections compound with high-sigunmates a substantial risk safety, that the
sheriff was aware of that placement or, alternateigezce from which that finaef fact could conclude

that placement in the general population without protectigasures presented a substantial risk to other
inmates in the general populatiotd.

C. IS DEFENDANT TELB ENTITLED TO QUALIFIED IMMUNITY ON  PLAINTIFF 'S CLAIM FOR
DELIBERATE INDIFFERENCE?

Addressing the threshold inquiry of the qualified immunity analysis, the Magistrate must determine
whether Plaintiffs have alleged facts which, whesuaned as true, show that Defendant Telb’s conduct
violated a constitutional right under the Eighth Amendment’s proscription against cruel and unusual
punishment. The actual question is whether, atithe of the sexual assault, a reasonable person in
Defendant Telb’s position would @ known that a person with a mental disability had a clearly
established right to be free from negligent administrative practices exposing him to undue risk of sexual
attack. Bearing the initial responsibility of informitige district court of the basis for its motion, and
identifying those portions of the recditht demonstrate the absence of a genuine issue of material fact,
Defendant Telb claims that hechao reason to suspect that Defendant Cooper was an obvious, substantial
risk to inmate safety. Apparently Defendant Cadyel no prior violent or seally aggressive behavior

exhibited during prior incarcerations dating back®@7 (Docket No. 39, p. 11 of 19). When the burden

13



shifts to Plaintiffs to set forth specific facts shogithat there is a genuine issue for trial, they fail to
present any concrete evidentiary matefriain which a fact finder couldonclude that because Plaintiff
Newman had cognitive and mental impairments, he peaticularly vulnerable and that placement of a
person with his vulnerabilities in the general populati@sented a substantial risk. Since Plaintiffs have
not demonstrated that Defendant Telb violated a “siestablished right,” Defendant Telb is granted the
protection of qualified immunity on the meritsPiaintiffs’ claim for deliberate indifference.

d. IS DEFENDANT TELB ENTITLED TO QUALIFIED IMMUNITY ON  PLAINTIFFS ' CLAIM OF
NEGLIGENCE ?

Plaintiffs contend that Defendant Telb owed a duty of reasonable care and protection from
unreasonable risks while Plaintiff was in his ogist and under his control. Defendant Telb knew or
should have known of Newman’s mental and cognitive deficiencies which made him susceptible to being
targeted by aggressive inmates. Defendant TdHilsre to segregate Plaintiff from the general
population of other inmates was &éach of his duty to provide reasonable care. The proximate cause of
the rape was Defendant Telb’s breach of his tlugsegregate Plaintiff from the general population.

Under Ohio law, a plaintiff suing for negligenceshghow: (1) the existee of a duty; (2) breach
of that duty by defendant; and (3) proximate causedmn the breach and damage to the plaintiff; and
damage to the plaintiffiCSX Transportation, Incorporated v. Exxon/Mobil Oil Corporatidil F. Supp.
2d 813, 818 (N. D. Ohio 2005¢iting Mussivand v. David45 Ohio St.3d 314, 318, 544 N.E.2d 265
(1989)). In an action for negligence, the plafritiés the burden of prawy all of the elementsid.
However, under @10 Rev. CODE § 2744.03(A)(6), the sheriff is imume from liability unless acts or
omissions were manifestly outside the scope of employment or official responsibilities, thermcts w
undertaken with malicious purpose or bad faith @rweanton or reckless manner, or liability is expressly

imposed upon the sheriff pursuant to another section of the Revised Code.
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Here, the negligence claims against Defendant Telb are premised on the allegations that Plaintiff
Newman was inappropriately housed in the Lucas Cdbottsections Center. Plaintiffs do not allege that
the conduct of detaining Plaintiff Newman was outslu® scope of official responsibilities. Further,
Plaintiffs do not contend that the failure to segtedlaintiff Newman was undertaken with a malicious
purpose. Nor do Plaintiffs refer the Court twother section of the Ohio Revised Code under which
Defendant Telb would be liable. Plaintiffs do sugfgihat the failure to provide Plaintiff Newman’s
medical history to the Department of Youth Servigesn his transfer was an aétbad faith. However,
consistent with the rules governing the nonmovingyfsaresponse to a motion for summary judgment,
Plaintiffs fail to go beyond the pleadings and present $ppa&eof concrete evidentiary material in support
of their position. Since Plaintiffs failed to demoastrthat any of the exceptis exist to the defenses
asserted, the claims against Defant Telb in his individual capacity for negligence are barred by
statutory immunity.

e. ISDEFENDANT TELB ENTITLED TO QUALIFIED IMMUNITY FOR  PLAINTIFF *SCLAIM THAT
HE NEGLIGENTLY INFLICTED EMOTIONAL DISTRESS ?

Plaintiff contends that Defendanelb’s failure to act resulted in negligently inflicted emotional
harm.

Ohio courts have narrowly limited the scope dfligent infliction of emotional distress claims.
Dodge v. United State462 F. Supp.2d 873, 879 (S. D. Ohio 200&pecifically, recovery for claims
alleging negligent infliction of emotional distress is limited to situations such as where the plaintiff was
a bystander to an accident or was in tdghysical consequences to his own perddn(citing Gearing
v. Nationwide Insurance Compang6 Ohio St.3d 34, 40, 665 N.E.2d 1115, 1120 (1986jch v.
Structural Fibers, Incorporated,8 Ohio St.3d 134, 162-63, 677 N.E.2d 308, 329 (1997) (recovery for

negligent infliction of severe emotional distress lgagcally been limited to instances where the plaintiff

15



has either witnessed or experienced a dangerous acamtiat was subjected to an actual physical peril);
Hartwig v. United States30 F. Supp.2d 765 (N. D. Ohio 1999)). A plaintiff may only recover for
emotional harm negligently inflicted by a defendbwptinstituting a “taditional” claim for negligent
infliction of emotional distressld. (citing Tschantz v. Fergusof7 Ohio App. 3d 693, 714, 647 N. E.
507,521 (1994 Hatlestad v. Consolidated Rail Corporatiafb Ohio App.3d 184,191,598 N.E.2d 1302,
1306-1307 (1991)). The plaintiff will then be requiredkmw that he or she (1) was a bystander to an
accident, (2) reasonably appreciated the peril theaedf(3) suffered serious and foreseeable emotional
distress as a result of his cognizance or fear of the pdri{citation omitted).

Plaintiffs have not addressed whether a negtiggliction of emotional distress claim is viable
under the limitations of Ohio state court decisionserdfDefendant Telb were not entitled to immunity,
the Magistrate is persuaded that Plaintiffs failed to state a claim of negligent infliction of emotional
distress against Defendant Telb under the circurostapresented in this case. The claim against
Defendant Telb for negligent infliction of emotional distress is dismissed.

6. PLAINTIFF HOOPER'S LOSS OF CONSORTIUMCLAIM .

Plaintiff Hooper’'s claims against Defendants Cooper and Telb are derived from Plaintiff
Newman'’s claims. As a result of the rape, Plaintiff Hooper contends that she, too, suffered emotional
distress.

Ohio law recognizes the common-law action forepdal loss of consortium of a minor child.
Wilson v. Columbus Board of Educatids89 F. Supp.2d 952, 971 -978. D. Ohio 2008) djting
Gallimore v. Children's Hospital Medical Cent&7 Ohio St.3d 244, 61N.E.2d 1052, 1060 (1993)).

The basis of such a claim is that the third-party tortfeasor negligently or intentionally caused physical

injury to the child.Id. Therefore, the parent is compensated for a harm done or for losses suffered as a
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result of injury to the child and the parent-child relationsip.(citing Rolf v. Tri State Motor Transit
Company91 Ohio St.3d 380, 745 N.E.2d 424, 426 (2001)).

A parental claim for loss of consortium is derivative of the child’s cause of adtioiciting
Messmore v. Monarch Machine Tool Compalily Ohio App. 3d 67, 463 N. E. 2d 108, 110 (1983)). A
derivative cause of action may not yield greatéef¢han that availableinder the primary cause of
action. Graham v. American Cyanamid Compa8§0 F.3d 496, 515 {6Cir. 2003)cert. denied124 S.

Ct. 2040 (2004),diting Lynn v. Allied Corporatiord1 Ohio App.3d 392, 536 N.E.2d 25, 36 (1987)).

Plaintiff Hooper’s derivative clams of deliberatelifference, negligence and negligent infliction
cannot be litigated in the absence of Plaintiff Newimaauses of action. Since the Magistrate dismissed
Plaintiff Newman’s claims for deliberate indifferee, negligence and negligent infliction, Plaintiff
Hooper is precluded from recovery as well.

7. PLAINTIFFS * CLAIMS AGAINST DEFENDANT COOPER.

In the Complaint, Plaintiffs allege that f@adant Cooper was negligent and that his acts
negligently inflicted emotional distress. Defend@onbper was served with the Summons and Complaint
by ordinary mail on July 3, 2008 (Docket No. 10). Mtran twenty days have elapsed and Defendant
Cooper failed to answer, plead @ntact the Court. Pursuant ted-R.Civ. P. 55, the Clerk must enter

Defendant Cooper’s default.
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VIl . CONCLUSION.

For these reasons, the Magistrate (1) grants the Motion to Strike. (2) grants the Motion for
Summary Judgment, (3) dismisses all claims filed by Plaintiffs Newman and Hooper against all
Defendants in their official and individual capacities.

IT IS SO ORDERED.

Is/Vernelis K. Armstrong
United States Magistrate Judge

Date: September 16, 2010
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